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SUPREME  COURT. 

IN  THE  MATTER  OF  THE  APPLICATION  OF  THE  FIRE  COMMIS- 
SIONERS FOR  A  MANDAMUS,  appellants,  agt.  ANDREW  II. 
GREEN,  Comptroller,  respondent. 

Commissioners  of  fire  department  —  tlieir  powers  and  duties  as  to  tjie  funds  of 
tlmr  department. 

Under  the  acts  of  1870  and  1871,  after  the  commissioners  of  the  fire  depart- 
ment have  made  an  estimate  of  the  sum  of  money  which  will  be  required 
for  the  expenses  necessary  to  the  administration  and  conduct  of  the  fire 
department  for  the  year  next  ensuing,  and  have  submitted  the  same  to 
the  city  officers  named  in  the  act,  for  revision  and  settlement,  the  amount 
thus  fixed  and  settled  becomes  appropriated  and  falls  into  the  general 
assets  of  the  corporation,  subject  to  the  proper  drafts  by  or  through  the 
fiscal  department. 

Consequently,  the  commissioners  cannot,  by  mandamus  or  otherwise, 
compel  the  comptroller  of  the  city  to  pay  over  to  them  the  amount  of  the 
funds  thus  raised  and  appropriated  for  the  fire  department. 

General  Term,  first  Department,  December  31,  1872. 
INGRAIIAM,  P.  J.,  BRADY  and  LEONARD,  JJ. 

APPEAL  from  an  order  at  special  term,  BARRETT,  J.,  deny- 
ing a  motion  for  a  writ  of  mandamus  compelling  the  comp- 
troller to  pay  over  to  them  the  money  raised  for  this  depart- 
ment. 

JSurrill,  Davidson  <£  Burrill,  for  appellants. 
W.  II.  Peckham,  for  respondent. 
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BEADY,  J.  —  When  the  metropolitan  tire  department  was 
changed  by  the  act  of  1870  (chap.  137,  Laws,  vol.  1,  p. 
366),  into  a  municipal  organization,  it  became  subordinate  to 
the  city  government  and  subject  to  the  general  laws  appli- 
cable to  all  the  departments,  unless  excepted  by  legislation, 
express  or  implied. 

The  same  organic  law  which  made  it  municipal  provides 
(article  5),  that  the  financial  department  shall  have  control  of 
all  the  fiscal  concerns  of  the  corporation.  This  theory  is  sus- 
tained by  the  forty-sixth  section  of  the  act  to  make  further 
provisions  for  the  government  of  the  city  of  New  York, 
passed  April  26,  1870  (Laws,  vol.  I,  p.  881),  which  declared 
that  the  commissioners  should  annually  make  an  estimate  of 
the  sum  of  money  which  would  be  required  for  expenses 
necessary  to  the  administration  and  conduct  of  the  fire  depart- 
ment for  the  year  next  ensuing,  and  should  submit  the  same 
to  the  mayor  or  comptroller  and  president  of  the  board  of  fire 
commissioners,  who  should  consider  and  revise  such  estimate, 
and  fix  and  determine  the  amount  which  the  commissioners 
should  be  authorized  to  expend  during  such  year,  and  that 
such  amount  when  so  established  should  become  appropriated  ; 
and,  also,  by  the  act  to  make  provision  for  the  local  govern- 
ment of  the  city  and  county  of  New  York,  passed  April  19, 
1871  (Laws,  vol.  2,  p.  1268),  by  which  the  mayor,  comp- 
troller, and  commissioner  of  public  works,  and  the  president 
of  the  department  of  public  parks,  were  constituted  a  board 
of  apportionment,  and  were  required  to  apportion  so  much 
of  the  two  per  cent  tax  fund  as  remained  subject  thereto, 
under  the  provisions  of  the  act,  among,  and  to,  the  various 
departments  and  purpose  of  the  city  and  county  governments. 
By  which  it  is  also  declared  that  no  liabilities,  for  any  purpose 
whatsoever,  should  be  thereafter  incurred  by  any  department 
of  the  city  of  New  York,  or  officers  of  the  county  of  New 
York,  exceeding  in  amount  the  appropriation  made  for  the 
purpose. 

These  acts  are  confirmatory  of  the  intention,  on  the  part  of 
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the  legislature,  to  make  the  fire  department  subject  to  the 
fiscal  scheme  of  the  charter,  and  to  confine  its  power  to  the 
administration  of  its  affairs  and  such  changes  by  sale  or  pur- 
chase, and  to  such  discipline  of  its  men,  and  to  the  necessary 
acquisition  of  such  articles,  machinery  or  property,  as  the 
commissioners,  in  the  proper  discharge  of  their  duty,  might 
deem  essential. 

The  chief  officers  of  the  city  government  were  to  revise 
and  determine  the  money  to  be  expended,  and  the  appropria- 
tion, when  made,  fell  into  the  general  assets  of  the  corpora- 
tion subject  to  the  proper  drafts  by  or  through  the  fiscal 
department. 

This  result  in  no  way  limits  the  powers  conferred  upon  the 
department  to  accomplish  its  usefulness  and  success. 

It  does  not  restrain  the  department  from  buying,  selling, 
constructing  or  repairing,  or  in  the  performance  of  any  act 
authorized  by  law. 

It  does  not  invade  any  province  of  theirs,  or  interfere  with 
them  in  the  exercise  of  their  various  duties  or  in  the  dis- 
charge of  their  official  obligations. 

It  requires  only  that  the  moneys  appropriated  shall  be  paid 
out  by  the  comptroller  in  the  manner  established  for  his  depart- 
ment, which  shall  have  control  of  all  the  fiscal  concerns  of 
the  corporation  and  of  the  appropriations,  as  before  stated. 
It  is  a  check  upon  the  fire  department,  and  the  effect  is 
to  require  the  presentation  to,  and  settlement  by,  the  finance- 
department  of  all  accounts  which  shall  be  subject  to  the 
inspection  and  revision  of  its  officers.  This  is  in  accordance 
with  the  general  design  of  government  which  was  to  make 
all  claims  against  the  city,  contracted  by  the  departments, 
unless  otherwise  advised  by  legislative  enactment,  subject  to 
examination  by  the  finance  department.  There  is  nothing 
contained  in  any  act  relating  generally  to  the  fire  depart- 
ment since  it  became  a  municipal  organization,  which  pro- 
vides that  it  may  pay  out  the  moneys  appropriated  to  it  or 
draw  upon  the  same  directly  in  bulk  for  the  purpose  of  pay- 
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ing  its  expenses  or  any  part  of  them.  There  is  no  provision 
in  any  such  act  directing  the  deposit  of  the  fund  with  any 
person  or  in  any  place,  subject  to  the  order  or  draft  directly 
in  any  way  of  the  commissioners,  or  any  of  their  officers. 

There  is  no  provision  authorizing  the  comptroller  to  pay 
over  to  the  commissioners,  or  any  of  them,  the  money  appro- 
priated to  the  department,  either  under  the  act  of  1870  or  the 
act  of  1871  (supra).  The  fund  is  created,  and,  in  the  absence 
of  a  provision  to  the  contrary,  remains  as  an  appropriation 
to  be  disbursed  by  the  finance  department  upon  the  proper 
vouchers  emanating  from  the  fire  commissioners. 

It  is  not  deemed  necessary  to  add  anything  further  to  the 
reasons  assigned  at  special  term.  * 

The  order  made  should  be  affirmed. 
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ALEXIS  GODILLOT  agt.  EDWARD  C.  HAZARD  and  another. 
Protection  of  a  trade  mark. 

There  is  no  such  property  in  the  secret  of  manufacture  that  the  article  can. 
be  protected  by  the  use  of  a  trade  mark.  The  property  and  right  to 
protection  is  in  the  device  or  symbol  which  is  invented  and  adopted  to 
designate  the  goods  to  be  sold,  and  not  in  the  article  which  is  manu- 
factured and  sold. 

Nor  is  the  right  to  protection  exclusively  in  the  manufacturer.  The  person 
for  whom  the  goods  are  manufactured,  and  the  vendor  who  sells,  and 
who  may  have  no  direct  relation  to  the  manufacturer,  has  such  right. 

Where  the  goods  were  manufactured  exclusively  for  the  plaintiff,  he,  as 
the  vendor,  had  a  right  to  establish  a  reputation  for  the  quality  of  the 
article  he  sold,  and  perpetuate  it  by  a  device  or  trade  mark  which  would 
denote  its  origin  and  ownership,  and  should  thereby  be  protected  in  its 
exclusive  use. 

A  trade  mark  may  consist  of  anything  —  marks,  forms,  symbols  —  which 
designate  the  true  origin  or  ownership  of  the  article.  It  cannot  consist 
of  anything  which  merely  denotes  the  name  or  quality.  There  can  be 
no  right  to  the  use  of  mere  generic  words. 

Special  Term,  April,  1875. 

THE  action  was  to  enjoin  the  use  of  a  trade  mark. 

The  complaint  alleged  that  the  plaintiff  for  more  than  three 
years  had  been  engaged  in  putting  up  packages  of  about  one 
pound  each,  and  importing  an  article  known  as  "  Julienne," 
composed  of  various  vegetables  for  making  julienne  soup, 
upon  which  package  he  had  placed  a  label  or  trade  mark 
devised  by  him,  a  copy  of  which  is  annexed  to  the  complaint. 

The  device  consists  of  the  words  "  conserves  alimentaires," 
under  which  is  the  coat  of  arms  of  the  city  of  Paris.  Upon 
either  side  the  monogram  A.  C.  in  a  circle,  and  underneath 
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the  words  "  Paris  "  and  "Julienne,"  with  directions  for  pre- 
paring for  use  and  using. 

The  device  adopted  by  the  defendants  is,  in  all  respects, 
like  the  plaintiff's  device,  except  the  monogram  is  "  F.  G." 
In  size,  type,  color  and  appearance,  the  two  devices  are 
entirely  alike. 

The  answer  alleged  that  "Julienne"  was  a  generic  name,  and 
the  mixture  of  vegetable  used  in  making  julienne  soup  was 
prepared  and  imported  into  the  United  States  long  prior  to  its 
being  put  tip  and  imported  by  the  plaintiff,  and  was  previously 
well  known  to  the  general  public  by  the  name  of  "  Julienne." 

Upon  the  pleadings  and  affidavits  a  motion  was  made  and 
granted  to  dissolve  the  preliminary  injunction,  but  no  appeal 
was  taken. 

On  the  trial  the  plaintiff  testified  that  the  article  was  put  up 
for  him  in  Paris,  and  that  it  had  not  before  been  prepared  or 
put  up  in  the  same  manner.  There  was  evidence  on  the  part 
of  the  defendants  that  the  article  known  as  "  Julienne  "  was 
prepared  and  put  up  by  several  other  manufacturers  in  France, 
and  was  imported  into  this  country. 

One  of  the  defendants  testified  that  the  defendants  caused 
the  label  they  used  to  be  printed  in  Paris,  by  their  agent, ' 
having  previously  seen  the  plaintiff's  label  on  packages  of 
the  "  Julienne  "  they  had  purchased  from  him. 

The  court  found  the  fact  that  the  plaintiff  first  adopted  and 
used  the  label  claimed  as  his  trade  mark  ;  that  the  defendants' 
label  was  calculated  to  deceive  the  customers  of  the  plaintiff 
to  his  damage. 

Nelson  Smith,  for  plaintiff. 
Hugh  Porter,  for  defendants. 

MONELL,  Ch.  J.  —  The  case  made  by  the  evidence  upon 
the  trial  of  the  action  so  far  varies  it  from  the  case  presented 
upon  the  motion  to  vacate  the  injunction  that  I  am  not 
embarrassed  bv  the  decision  then  made. 


NEW  YORK  PRACTICE  .REPORTS. 


Godillot  afft.  Hazard. 


It  now  appears  that  the  article  sold  by  the  plaintiff,  was 
prepared  and  put  up  for  him  in  Paris  by  the  firm  of  Hollier 
&  Co. ;  and,  although  there  is  evidence  that  a  similar  article, 
designated  "Julienne,"  is  prepared  and  put  up  at  other  estab- 
lishments in  France,  yet  it  is  clearly  established  that  the 
"  Julienne  "  imported  and  sold  by  the  plaintiff  is  prepared 
and  put  up  expressly  for  him. 

It  is  not,  therefore,  in  my  opinion,  material  whether  other 
manufacturers  prepare  the  same  article,  in  the  same  manner, 
and  of  the  same  materials,  or  that  it  is  imported  into  the 
United  States  and  sold  by  other  persons. 

There  is  no  such  property  in  the  secret  of  manufacture, 
that  it  can  be  protected.-  Any  one  may  prepare  "  Julienne  " 
of  the  same  ingredients  that  enters  into  the  composition  of 
the  plaintiff's  article;  and  he  may  designate  it  "  Julienne," 
and  sell  it  as  such.  The  property  and  right  to  protection  is 
in  the  device  or  symbol  which  is  invented  and  adopted  to 
designate  the  goods  to  be  sold,  and  not  in  the  article  which  is 
manufactured  and  sold. 

The  right  to  protection  is  not  exclusively  in  the  manu- 
facturer. The  person  for  whom  the  goods  are  manufactured 
(Amoskeag  Manufacturing  Co.  agt.  Spear,  2  Sandf.,  599 ; 
Walton  agt.  Crawley,  3  Blotch.,  440),  and  the  vendor  who 
sells,  and  who  may  have  no  direct  relation  to  the  manufacturer, 
has  such  right  (Partridge  agt.  Menck,  2  Barb.  Ch.  7?.,  103 ;: 
Taylor  agt.  Carpenter,  2  Sandf.  Ch.,  614). 

Even,  therefore,  assuming  that  the  article  imported  by  the 
plaintiff  is  an  article  of  common  manufacture  in  France,  and 
is  imported  generally  into  this  country,  and  sold  here  under 
the  name  of  "Julienne,"  that  does  not  deprive  the  plaintiff 
of  his  property  in  the  device  which  he  has  invented  as  a  trade 
mark,  and  which  he  has  put  upon  the  packages  for  the  pur- 
pose of  designating  the  article  he  sells. 

In  Amoskeag  Manufacturing  Co.  agt.  Spear  (supra],  the 
learned  justice  DUER  says  (p.  605):  "Every  manufacturer, 
and  every  merchant  for  whom  goods  are  manufacftired,  has 
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an  unquestionable  right  to  distinguish  the  goods  he  manu- 
factures or  sells  by  a  peculiar  mark  or  device,  in  order  that 
they  may  be  known  as  his  in  the  market."  And  in  Partridge 
agt.  Menck  (supra),  the  chancellor  says  (p.  103) :  "  The  ques- 
tion is  not  whether  the  complainant  was  the  original  inventor 
or  proprietor  of  the  article  made  by  him,  and  upon  which  he 
now  puts  his  trade  mark,  nor  whether  the  article  made  and 
sold  by  the  defendant  is  of  the  same  quality  or  value."  And 
BEARDSLEY,  J.,  says,  in  Taylor  agt.  Carpenter  (supra) :  "  It 
is  immaterial  that  the  complainants  were  not  admitted  to  be  ( 
the  manufacturers  of  the  article.  It  was  conceded  that  they 
were  the  vendors  and  engaged  in  the  sale  of  it."  In  Lee  agt. 
Haley  (39  Law  Jour.,  284),  the  plaintiffs  were  dealers  in 
coal,  a  natural  product  in  the  general  reach  of  all  dealers,  yet 
the  court  protected  the  good  will  of  a  business  represented  by 
a  particular  style  of  address. 

It  sufficiently  appears  from  the  evidence  that  the  plaintiff 
is  in  a  position  to  entitle  him  to  adopt  a  trade  mark  to  desig- 
nate the  goods  in  question.  They  were  manufactured  exclu- 
sively for  him,  and,  within  the  authorities  I  have  cited,  he,  as 
the  vendor,  had  a  right  to  establish  a  reputation  for  the  quality 
of  the  article  he  sold,  and  perpetuate  it  by  a  device  which 
would  denote  its  origin  and  ownership. 

If  he  had  done  so,  he  should  be  protected  in  its  exclusive  use. 

A  trade  mark  may  consist  of  anything  —  marks,  forms, 
symbols  —  which  designate  the  true  .origin  or  ownership  of 
the  article.  It  cannot  consist  of  anything  which  merely 
denotes  the  name  or  quality. . 

There  can  be  no  right  to  the  use  of.  mere  generic  words. 
Hence  "  Julienne  "  designating  the  manufactured  article,  does 
not  denote  origin  or  ownership,  and  like  "  Schnapps  "  (  Wolf 
agt.  Goulard.  18  How.  Pr.  B.,  64)  and  "  Club  House  Gin  " 
(Corwin  agt.  Daly,  7  Bosw.,  222),  it  is  a  word  used  merely 
to  designate  the  article  or  its  quality. 

The  words  "  conserves  alimentaire"  which  are  alike  appli- 
cable to  every  description  of  preserved  or  desiccated  food,  do 
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not  relate  exclusively  to  the  name  or  quality  of  any  particular 
preparation,  and  are  therefore  the  subject  of  an  exclusive 
appropriation  in  connection  with  words  which  do  not  denote 
the  name  or  quality ;  and  in  that  sense  they  may  be  regarded  as 
designating  the  true  origin  or  ownership  of  the  manufacture. 

The  adoption  of  words  in  common  use  as  a  trade  mark  was 
sanctioned  in  Matsell  agt.  Flanagan  (2  Abb.  \_N.  £.],  459), 
when  the  United  States  Police  Gazette  was  held  to  be  an 
infringement  of  the  plaintiff's  right  to  the  use  of  the  National 
Police  Gazette.  And  in  Messerole  agt.  Tynbery  (4  id.,  410) 
the  word  "  Bisrnark  "  as  a  trade  mark  for  a  particular  descrip- 
tion of  paper  collars,  was  protected.  And  in  Newman  agt. 
Alvord  (49  Barb.,  588),  a  stronger  case,  "Akron  Cement," 
which  was  the  name  of  the  place  where  the  cement  was  made, 
was  brought  within  the  class  of  words  entitled  to  be  appro- 
priated as  a  trade  mark.  These  several  cases  are  approved  in 
Billet  agt.  Carlier  (11  All.  [N.  &],  186),  where  the  manu- 
facture, a  syrup  from  the  juice  of  the  pomegranate,  was  called 
"  Grenade  Syrup."  In  that  case  it  appeared  that  "  Grenade  " 
was  a  French  word  signifying  pomegranate,  and  that 
"  Grenade  Syrup  "  was  sold  in  France  under  that  name.  It 
was,  however,  held  that  the  plaintiff,  by  the  adoption  of 
the  words,  had  acquired  a  property  in  their  use,  which  the 
courts  would  protect. 

Again,  the  copy  of  the  coat  of  arms  of  the  city  of  Paris, 
when  in  connection  or  combination  with  the  other  marks, 
words  or  devices,  not  denoting  name  or  quality,  will  cover  a 
property  in  it,  which  will  prevent  its  use  in  the  same  connec- 
tion or  combination  by  another  person. 

In  this  case,  however,  none  of  the  words  or  devices  are 
isolated  or  disconnected  with  each  other.  They  form  in  com- 
bination, a  whole,  supplemented  by  the  plaintiff's  monogram, 
and  together,  as  is  claimed,  constitute  his  trade  mark. 

It  is  not  necessary  in  this  case  to  designate  any  particular 
words  or  symbols  as  constituting  the  plaintiff's  trade  mark ; 
although  I  am  of  the. opinion  that  the  words  "conserves  ali- 
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mentaire"  or  the  coat  of  arms  of  the  city  of  Paris  as  a  symbol, 
could,  if  it  was  necessary,  be  separately  regarded  as  such,  but 
the  combination  of  all  the  words  and  symbols,  which  the  plain- 
tiff has  put  upon  his  label,  entitles  him  to  be  protected  against 
the  appropriation  and  use  of  such  combination  by  the 
defendants. 

It  has  now  come  to  be  well  settled,  that  the  adoption  of  any 
words  or  device  not  already  in  use,  and  not  denoting  the  name 
or  quality  of  the  article,  will  constitute  a  trade  mark ;  and 
they  so  far  become  property,  that  the  courts  will  protect  the 
owner  against  any  usurpation  or  interference ;  and  for  the 
well  grounded  reason  that  a  person,  who  by  his  skill  and 
industry  has  acquired  a  good  reputation  for  the  commodity  he 
manufactures  or  sells,  ought  to  be  allowed  to  reap  the  fruits 
of  it.  This  is  forcibly  illustrated  in  Williams  agt.  Johnson 
(2  £osw.,  1),  where  the  trade  mark  was  "  Genuine  Yankee 
Soap,"  words  of  common  use,  but  as  they  did  not  denote  the 
name  or  quality  of  the  manufacture,  the  plaintiff's  property 
in  them  was  fully  sustained. 

Independently  of  this,  the  label,  as  a  whole,  is  entitled  to 
protection.  The  courts  have  gone  to  the  extent  of  bringing 
within  its  protection,  not  the  trade  mark  alone,  but  the  pack- 
ages, cases  and  hand-bills  (  Williams  agt.  Spence,  25  flow. 
Pr.  R.,  366).  In  Cook  agt.  Starkweather  (13  Abb.  [^  &], 
392)  the  court  held  that  the  package,  case  or  vessel  in  which 
the  commodity  is  put,  if  prepared  in  a  peculiar  or  novel 
manner,  constituted  it  so  much  a  part  of  the  trade  mark  as  to 
entitle  it  to  participate  in  the  protection  which  would  be 
given  to  the  trade  mark  itself. 

Upon  the  whole  case,  therefore,  I  am  satisfied  that  the 
plaintiff  has  such  property  in  the  label  he  has  adopted  to 
1  designate  the  goods  he  offers  for  sale  that  he  should  be  pro- 
tected in  its  exclusive  use.  He  has,  through  his  skill  and 
industry,  gained  a  reputation  in  the  community  for  the  excel- 
lence of  the  article  he  imports,  and  he  ought  to  be  permitted 
to  reap  the  profits  of  it.  • 
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I  am  led  to  my  conclusion  in  this  case  the  more  readily  for 
the  reason  that  I  can  find  no  excuse  or  justification  for  the 
defendants'  acts.  One  of  them  testified  that  they  had  fre- 
quently purchased  packages  of  the  plaintiff' s  Julienne,  and 
had  sent  to  Paris  direction  to  have  their  label  prepared.  It 
was  prepared  in  all  respects  like  the  plaintiff's,  except  the 
insignificant  change  in  the  monogram. 

That  it  was  a  willful  invasion  of  the  plaintiff's  rights  there 
can  be  no  possible  doubt.  The  defendants  were  at  liberty  to 
manufacture  "  Julienne,"  or  have  it  manufactured  for  them, 
of  the  same  materials  and  in  the  same  manner,  and  to  import 
and  sell  it  in  this  market  under  the  same  name,  and  the 
plaintiff  would  have  had  no  legal  cause  of  complaint.  "With 
that  undisputed  right  they  were  not  content,  but  they  meant 
to  also  trade  upon  the  plaintiff's  reputation  and  profit  by  it. 

In  Lee  agt.  Haley  (ubi  sup.)  lord  justice  GIFFOED  says : 
"  The  principle  upon  which  the  cases  go  is  not  that  there  is 
property  in  the  word,  but  that  it  is  a  fraud  upon  a  person  who 
has  established  a  trade  and  carries  it  on  under  a  given  name 
that  some  other  person  should  assume  the  same  name."  And 
the  chancellor,  in  Partridge  agt.  Menck  (ubi  sup.)  also  says : 
'.'  That  having  appropriated  to  himself  a  particular  label  or 
sign  or  trade  mark,  indicating  to  those  who  wish  to  give  him 
their  patronage  that  the  article  is  manufactured  or  sold  by 
him,  or  by  his  authority,  or  that  he  carries  on  his  business  at 
a  particular  place,  he  is  entitled  to  protection  against  any 
person  who  attempts  to  pirate  upon  the  good  will  of  the  com- 
plainant's friends  or  customers,  or  of  the  patrons  of  the  trade 
or  business  by  sailing  under  his  flag  without  his  authority  or 
consent."  And  again,  in  Rillet  agt.  Carlier  (ubi  sup.),  Mr. 
justice  PKATT  sa}rs :  "  The  defendants  can  have  no  possible 
motive  in  using  these  words  (Grenade  Syrup)  except  to  avail 
themselves  of  the  reputation  the  plaintiffs  article  has  gained 
under  this  name." 

The  plaintiff  must  have  judgment,  perpetually  enjoining 
the  defendants  from  using  his  trade  mark,  with  costs. 
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SUPREME  COUKT. 

JOHN   T.  WILLIAMS    agt.  JOHN  P.   BLUMER  and   JOHN   D: 

OSTERHOUT. 

Taxation  of  costs. 

An  award  should  be  made  by  the  court  in  respect  to  costs,  where  there  are 
several  defendants  making  separate  defenses  by  separate  answers,  not 
united  in  interest,  and  who  are  entitled  to  costs. 

Onondaga  Special  Term,  December,  1874. 

MOTION  to  set  aside  taxation  of  costs  in  favor  of  the  defend- 
ants, by  which  they  were  permitted  to  tax  two  bills  of  costs. 
The  recovery  was  thirty  dollars,  and  for  tort,  and  plaintiff 
not  entitled  to  costs. 

There  does  not  appear  anything  to  show  that  any  direc- 
tion wras  given  by  the  trial  court  as  to  costs. 

C.  A.  Weaver*  for  motion. 
George  S.  Warner,  opposed. 

HARDIN,  J. —  The  question  presented  arises  under  section  306 
of  the  Code,  and  has  been  passed  upon  several  times  since 
the  amendment  of  that  section,  in  1851.  The  cases  are  con- 
clusively to  the  effect  that  an  award  should  be  made  in  respect 
to  costs,  when  there  are  several  defendants  not  united  in 
interest,  and  making  separate  defenses  by  separate  answers. 
It  is  clear  these  defendants  were  not  united  in  interest,  and 
that  they  proved  and  made  separate  defenses. 
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In  Bank  of  Attica  agt.  Wolf,  decided  in  1859,  by  the  general 
term  of  the  eighth  district,  and  reported  18  Howard,  103,  it 
was  held  that  a  judgment,  entered  without  an  award,  when 
separate  answers  by  defendants  not  united  in  interest,  was 
irregular  and  the  taxation  set  aside. 

The  learned  judge  cites,  from  1  Bosworth,  Butler  agt. 
Morris,  and  other  cases  supporting  the  conclusion  reached. 

That  case  was  cited  and  followed  in  Zink  agt.  Attenbury  (18 
How.,  108),  at  general  term,  in  1859. 

In  the  same  year  the  same  question  was  examined  by 
HOGEBOOM,  J.,  sitting  in  the  Albany  general  term,  and  a  simi- 
lar result  reached  by  him,  and  decided  at  said  term,  and 
reported  18  Howard,  397.  In  N.  H.  R.  R.  Co.  agt.  Schuyler 
an  award  was  made,  and  then  the  bills  were  taxed  and 
approved,  April,  1865  (29  How.,  89). 

These  cases  were  examined  in  Lindsley  agt.  Diefendorf,  by 
HAKDIN,  J.,  and  followed  (43  How.,  91). 

This  question  was  incidentally  alluded  to  in  Hayes  agt. 
Robertson  (15  Abb.  \_N.  S.~],  194),  by  MONELL,  J.,  and  he 
assumes  there  is  a  conflict ;  but  the  cases  he  refers  to  as 
adverse  to  those  already  cited,  arose  before  the  amendment, 
in  1851,  of  section  306  of  the  Code.  The  taxation  of  two 
bills  of  costs  by  the  defendants  without  any  award  of  costs 
by  the  court  was  irregular,  and  must  be  set  aside,  without 
prejudice  to  the  defendants'  right  to  move  for  an  award  of 
costs  to  either  or  both. 

The  motion  is  granted  with  ten  dollars  costs. 
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SUPREME  COUET. 

DANIEL  B.  ALLEN  agt.  THE  NEW  JERSEY  SOUTHERN  KAIL- 
ROAD  COMPANY  et  al. 

Action  against  a  corporation,  how  brought. 

An  action,  to  recover  the  property  and  assets,  which  are  claimed  to  have 
been  illegally  or  fraudulently  disposed  of  or  converted,  by  the  trustees 
or  directors  of  a  corporation,  should  be  brought  in  the  name  of  the  cor- 
poration itself. 

But  should  the  corporation,  upon  application  of  stockholders,  decline  to 
bring  the  action,  the  stockholders  may  sue,  making  the  corporation  a 
defendant. 

The  omission  of  the  corporation  to  elect  officers,  or  to  transact  business,  is 
not  a  dissolution  of  the  corporation,  and  affords  no  sufficient  reason  for 
not  making  it  a  party  defendant. 

When  the  demand  is  personal,  jurisdiction  over  the  parties  will  confer  the 
right  to  take  cognizance  of  the  cause  of  action:  so  held  when  the  trustees 
of  the  corporation  were  made  defendant. 

When  a  corporation  is  made  a  party  defendant,  the  directors  thereof  are 
not  necessary  or  proper  parties,  unless  a  personal  claim  be  made  of  them. 

New  York  Special  Term,  January,  1875. 

James  Matthews,  for  plaintiff. 

A.  J.  Vanderpoel,  for  company. 

Thomas  E.  Wheeler,  for  defendant  "Wheeler. 

Shearman  &  Sterling,  for  defendants  Gould,  Osborn  and 
others. 

VAN  VORST,  J.  —  Reason  suggests  that  an  action  to  recover 
the  assets  of  a  corporation,  which  are  claimed  to  have  been 
illegally  and  fraudulently  disposed  of  or  converted  by  the 
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trustees  or  directors,  should  be  brought  in  the  name  of  the 
corporation,  the  body  which  has  directly  sustained  the  injury. 

The  rights  and  property  of  the  stockholders  could  be 
restored  through  such  action,  and  authority  in  this  regard  is 
consonant  with  reason.  In  Gray  agt.  Lewis  (L.  R.,  vol.  8, 
page  1050),  JAMES,  L.  J.,  says :  "  Where  there  is  a  corporate 
body  capable  of  filing  a  bill  for  itself  to  recover  property 
either  from  its  directors  or  officers,  or  from  any  other  person, 
that  corporate  body  is  the  proper  plaintiff,  and  the  only 
proper  plaintiff." 

But  cases  may  arise  in  which  it  would  be  proper  for  a 
stockholder  to  bring  an  action  substantially  for  such  relief. 

Should  the  corporation,  upon  application  by  one  or  more 
stockholders,  decline  to  bring  an  action  to  recover  corporate 
property  from  its  officers  or  others  improperly  taken  or  with- 
held, then  an  action  may  be  brought  by  a  stockholder  in  his 
own  behalf,  and  for  all  other  stockholders ;  but  in  such  case 
the  corporation  should  be  made  a  defendant,  the  reason  there- 
for being  stated  in  the  complaint.  All  the  acts  of  the  direct- 
ors, through  which  loss  and  damage  are  claimed  to  haye  been 
sustained,  and  for  which  redress  is  sought  in  this  action, 
affected  directly  and  instantly  the  corporation  itself;  and 
whatever  injury  the  plaintiff,  as  a  stockholder  therein,  has 
sustained,  he  suffers  in  common  with  other  stockholders, 
through  the  loss  by  the  corporation  of  its  property  and  assets. 

And  could  the  corporation  be  restored  to  its  rights  and 
property,  the  plaintiff  and  other  stockholders  would  be 
reinstated. 

That  the  corporation  itself  is  a  necessary  party  to  such  an 
action  is  abundantly  established  by  authority. 

In  Robinson  agt.  Smith  (3  Paige,  233)  the  chancellor  says : 
"  Generally,  where  there  has  been  a  waste  or  misapplication 
of  the  corporate  funds  by  the  officers  or  agents  of  the  com- 
pany, a  suit  to  compel  them  to  account  should  be  in  the  name 
of  the  corporation.  But  as  this  court  never  permits  a  wrong 
to  go  unredressed,  merely  for  the  sake  of  form,  if  it  appeared 
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that  the  directors  refused  to  prosecute,  or  if  the  corporation 
was  still  under  the  control  of  those  who  must  be  made  the 
defendants  in  the  suit,  the  stockholders,  who  are  the  real  par- 
ties in  interest,  would  be  permitted  to  file  a  bill  in  their  own 
names,  making  the  corporation  a  party  defendant "  (Gardiner 
et  al.  agt.  Pollard,  10  JBosw.,  674 ;  Cunningham  agt.  Pell, 
5  Paige,  607 ;  Gray  and  others,  respondents,  agt.  The  New 
York  and  Virginia  Steamship  Company,  'Supreme  Court  R., 
vol.  5,  p.  224). 

When  we  consider  the  broad  scope  of  this  action,  as  indi- 
cated by  the  allegations  of  the  complaint ;  how  that  the 
conduct  of  the  directors  of  Raritan  and  Delaware  Railroad 
Company,  in  the  management  of  its  concerns  and  the  leasing 
and  other  disposition  of  its  property,  is  to  be  reviewed,  in 
which  the  rights  of  creditors  and  stockholders  are  concerned 
and  will  be  affected ;  and  when  it  is  asked  that  sales  of  its 
property,  made  under  judicial  proceedings  in  another  state, 
may  be  substantially  declared  invalid  and  set  aside,  and  the 
property  recovered  from  the  purchasers ;  and  when,  in  effect, 
it  is  sought  to  make  a  distribution  of  the  property  and  assets 
when  recovered,  after  the  payment  of  the  debts  of  the  corpo- 
ration, among  its  stockholders,  it  is  evident  that  no  satisfac- 
tory and  just  judgment  can  be  made,  for  the  protection  of  all 
parties  and  interests,  unless  the  corporation,  which,  in  law, 
represents  all  the  stockholders,  and  should  care  for  its  credit- 
ors, is  before  the  court  as  a  party  to  this  action. 

Actions  like  the  present  one  may  be  discontinued,  settled 
or  compromised  by  the  plaintiff  at  any  time  before  judgment, 
nor  could  any  other  stockholder  prevent  such  result.  Nor 
would  such  settlement  or  compromise  prevent  a  suit  by  the 
corporation  itself  hereafter,  for  the  same  objects  and  results 
as  are  contemplated  by  this  action,  unless  made  a  party  to 
this  proceeding,  by  the  final  determination  of  which,  on  the 
merits,  it  would  be  concluded  and  truly  bound ;  and  such 
conclusive  and  effective  determination  is  the  only  one  which 
it  is  desirable  to  reach. 
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A  multiplicity  of  suits  and  an  indeterminate  result  are 
alike  to  be  avoided. 

The  facts  alleged  in  the  complaint  may  constitute  a  suffi- 
cient reason  for  not  making  the  corporation  a  party  plaintiff, 
but  not  for  its  omission  as  a  party  defendant. 

The  corporate  existence  of  the  Raritan  and  Delaware  Rail- 
road Company  is  not  ended.  No  facts  are  alleged  from  which 
such  conclusion  can  be  drawn. 

Its  omission  to  elect  officers,  the  sale  of  its  property  and 
assets,  its  failure  to  transact  business,  and  the  other  facts  in 
regard  to  it,  as  alleged,  do  not  work  a  dissolution  of  the 
corporation. 

In  order  to  work  a  dissolution,  there  must  have  been  a 
surrender  of  its  charter  to,  and  its  acceptance  by,  the  state,  or 
there  must  have  been  a  judgment  of  dissolution  rendered  by 
a  court  of  competent  jurisdiction  (Marble  Iron  Works  agt. 
Smith,  4c  Duer,  362 ;  Kincaid  agt.  Dwindle,  5  Jones  <& 
Spencer,  326;  Slee  agt.  Bloom,  5  John.  Ch.,  366;  Casey  agt. 
The  Schoharie  Valley  Machine  Company,  2  Hun  Supreme 
Court  R.,  110;  Bradt  agt.  Benedict,  17  N.  T.,  99;  Code, 
section  430). 

Several  of  the  defendants  have  demurred  to  the  complaint 
on  the  distinct  ground  that  there  is  a  defect  of  parties  plaintiff, 
or  defendant  in  the  omission  of  the  Raritan  and  Delaware 
Railroad  Company,  which  should  have  been  plaintiff',  or  upon 
its  refusal  to  be  made  plaintiff,  it  should  have  been  made 
party  defendant.  For  the  reasons  above  stated,  and  this 
defect  in  not  making  such  corporation  a  defendant,  the  com- 
plaint is  demurrable. 

The  defendant,  the  New  Jersey  Railroad  Company,  demurs, 
and  asserts  as  grounds  of  objection  that  the  court  has  no 
jurisdiction  of  the  subject  of  this  action,  and  that  it  has 
no  jurisdiction  of  such  defendant. 

The  first  of  these  objections  has  reference  to  the  subject  of 
the  action.  It  is  not  important  now  to  determine  all  the 
relief  to  which  the  plaintiff  may  be  entitled,  in  the  event  that 
VOL.  XLIX  3 
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with  the  necessary  parties  before  this  court,  a  cause  of  action 
be  established  against  some  of  the  defendants,  growing  out  of 
the  allegations  in  the  complaint. 

Nor  is  it  necessary  to  decide  whether  this  court  can  or  will 
examine  into  and  practically  review  the  proceedings  in  the 
court  of  chancery  in  the  state  of  New  Jersey,  for  the  fore- 
closure of  the  mortgage  described  in  the  complaint,  or  inter- 
fere with  the  decree  made  therein,  or  the  proceedings  there- 
under ;  nor  whether  this  court  will  appoint  a  receiver  of  the 
lands  and  property  of  the  Karitan  and  Delaware  Railroad 
Company,  situated  in  another  state,  or  decree  that  an  account 
be  taken  of  its  property,  assets  and  liabilities,  to  the  end  that 
its  property  and  assets  be  sold  and  disposed  of,  and  distribu- 
tion be  made  of  the  proceeds  among  the  creditors,  stockholders 
and  parties  in  interest,  and,  in  fact,  terminate  judicially  such 
corporate  existence. 

But  as  far  as  this  action  seeks  to  charge  the  defendants,  or 
either  of  them,  personally,  in  respect  of  any  of  the  matters 
alleged  in  the  complaint,  for  personal  wrong,  injury  or  dam- 
age by  which  loss  has  been  sustained,  and  for  which  the 
corporation  might  itself  prosecute,  I  think  this  court  has 
jurisdiction  of  the  subject  of  the  action.  "When  the  demand 
is  personal,  jurisdiction  over  the  parties  will  ordinarily  confer 
the  right  to  take  cognizance  of  the  cause  of  action. 

In  regard  to  the  other  objection,  the  same  is  disposed  of  by 
section  427  of  the  Code,  which  declares  that  an  action  against 
a  corporation  created  by  or  under  the  laws  of  any  other 
state  may  be  brought  in  this  court  by  a  resident  of  this  state, 
for  any  cause  of  action  (Prouty  agt.  The  Michigan  Southern 
Railroad  Company,  1  Hun  Supreme  Court  Reports,  655). 

As  to  the  defendants  Gould,  Norris,  Palmer,  Osborn  and 
Martin,  against  whom  no  matter  is  alleged,  and  of  whom  no 
personal  relief  or  claim  is  made,  they  are  neither  necessary 
nor  proper  parties. 

They  are  represented  by  the  corporation,  of  which  they  are 
alleged  to  be  directors,  and  when  the  corporation  itself  is 
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made  a  party  defendant,  it  is  improper  to  add  the  trustees  or 
directors  as  parties  when  no  personal  claim  or  judgment  is 
asked  against  them. 

The  conclusion  arrived  at  is,  that  the  ground  of  demurrer 
interposed  by  various  defendants  as  to  the  omission  of  the 
Raritan  and  Delaware  Railroad  Company  as  a  defendant  is 
well  taken,  as  is  the  demurrer  interposed  by  the  defendants 
Gould,  Norris,  Palmer,  Osborn  and  Martin,  for  the  reason 
that,  as  to  them,  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  judgment  is  given 
accordingly. 

The  other  grounds  of  demurrer  are  not  well  taken,  and  are 
overruled. 
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SUPREME  COURT. 

JOSEPH  HAIGHT,  Jr.,  and  others  agt.  THE  NEW   YORK 
ELEVATED  RAILWAY  COMPANY. 

Injunction,  when  not  autlwtized  to  restrain  a  railway  company  from  proceed- 
ing with  the  construction  of  their  road  on  the  ground  of  a  forfeiture  of  their 
charter. 

It  is  not  every  case  of  a  clear  violation  of  the  plaintiff's  rights  that  entitles 
him  to  an  injunction  to  restrain  such  violation.  He  must  first  clearly 
show  that  the  act  itself  is  illegal. 

Where  the  plaintiffs  in  their  action  proceeded  upon  the  theory  that  the 
defendants  had  not  completed  their  road  within  the  time  prescribed  by 
the  acts  under  which  they  were  originally  organized,  and  therefore  had 
forfeited  all  their  chartered  rights,  and  that  further  proceedings  by  them 
in  the  erection,  &c.,  of  a  part  of  said  road,  in  the  absence  of  lawful 
authority,  would  be  a  nuisance  specifically  detrimental  to  the  plaintiffs 
as  property  owners,  and  which  entitled  them  to  an  injunction  to  restrain 
the  defendants  from  further  proceeding: 

Held,  that  as  the  defendants  are  professedly  acting  under  a  legislative  grant, 
the  court  cannot  assume  that  they  have  forfeited  their  rights  under  that 
grant,  it  not  appearing  that  any  action  has  been  instituted  by  the  state 
for  a  forfeiture. 

The  allegations  of  the  complaint  charging  the  defendants  with  extorting 
•illegal  or  excessive  fares  from  their  passengers,  constitute  no  ground  for 
granting  an  injunction. 

If  the  defendants  have  violated  their  charter,  the  attorney-general  can 
institute  proceedings  to  compel  compliance  with  or  a  forfeiture  of  their 
charter.  And  an  individual  who  has  been  compelled  to  pay  an  illegal  or 
excessive  fare  can  have  his  wrong  redressed  by  an  appropriate  action. 

New  York  Circuit,  April,  1875. 

MOTION  for  an  injunction  to  restrain  the  defendants  from 
constructing  certain  side  tracks  or   turnouts   in   Greenwich 

o  , 

street,  and  from  building  or  erecting  wooden  buildings  or 
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other  structures  across  Bank  street,  at  its  intersection  with 
Greenwich  street. 

Chauncey  Shaffer,  for  plaintiffs. 
Charles  E.  Tracey,  for  defendants. 

LAWKENCE,  J.  —  This  motion  proceeds  mainly  upon  the 
theory  that  the  defendants  have  not  completed  their  road 
within  the  time  prescribed  by  the  acts  of  1867  and  1868 ; 
that  therefore  they  have  forfeited  all  rights  under  said  acts, 
and  that  the  erection  of  the  tracks  or  turnouts,  &c.,  in  the 
absence  of  lawful  authority  for  that  purpose,  would  be  a  nui- 
sance, specially  detrimental  to  the  plaintiffs  as  property 
owners,  from  which  nuisance  this  court,  in  the  exercise  of  its 
equitable  powers,  should  protect  the  plaintiffs. 

It  was  held  by  judge  BLATCHFOED,  in  the  case  of  Currier 
agt.  The  West  Side  Elevated  Railway  Co.  (6  Blatchford's  C. 
C.  Reports,  p.  487),  that  as  the  legislature  had  authorized  the 
construction  of  this  railway,  the  courts  could  not  interfere  by 
injunction  with  such  construction  on  the  ground  that  it  was 
a  nuisance,  and  further  that  the  acts  of  1867  and  1868  were 
constitutional  and  valid. 

Since  the  decision  of  the  court  of  appeals  in  the  case  of 
The  People  agt.  Kerr  (27  N.  Y.  Repts.,  188),  the  constitu- 
tionality of  those  acts  could  not  fairly  be  questioned. 

The  case  then  comes  to  this  :  The  plaintiffs  claim  that  the 
defendants,  as  the  successors  of  The  West  Side,  &c.,  Eailway 
Company  not  having  completed  their  road  within  the  time 
prescribed  by  those  acts,  they  have  no  right  to  proceed  further 
with  the  work  of  building  said  road,  or  with  the  construction 
of  the  turnouts  referred  to  in  the  complaint.  In  other  words, 
that  all  rights  granted  by  said  acts  are  forfeited  and  gone,  and 
that  the  defendants  have  no  legal  existence. 

If  the  defendants  or  their  predecessors  have  forfeited  their 
rights  under  said  acts,  such  forfeiture  cannot  be  tried  or 
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enforced  in  this  collateral  proceeding  (Thompson  agt.  N. 
Y.  (&  Harlem  R.  R.  Co.,  3  Sandf.  Ch.  R.,  625-652; 
Mechanics'  Ban.  Assn.  agt.  Stevens,  5  Duer,  676 ;  Trustees 
of  Sernon  agt.  Hills,  6  Coiven,  23 ;  Buffalo,  <£c.,  R.  R.  Co., 
agt.  Gary,  26  N.  Y.,  75 ;  Commonwealth  agt.  Union  Ins. 
Co.,  5  Mass.,  230;  Boston  Glass  Co.  agt.  Langdon,  24 
Pickering,  49 ;  Peirce  agt.  Somersworth,  10  .ZVW  Hamp- 
shire, 369  ;  Chesapeake,  &c.,  Canal  Co.  agt.  Railroad  Co.,  4 
GW  cfc  c/!,  1 ;  Regents  of  University  agt.  ^Williams,  9  6r*7Z  c& 
</:,  365). 

1.  As  the  defendants  are  professedly  acting  under  a  legis- 
lative grant,  the  court  cannot  assume  that  they  have  forfeited 
their  rights  under  that  grant,  it  not  appearing  that  any  action 
has  been  instituted  by  the  state  for  a  forfeiture. 

2.  The  complaint  alleges  that  the  defendants  are  using  a 
different  motor  from  that  which  was  approved  of  by  the  com- 
missioners appointed  under  the  act  of  1867,  to  wit,  dummy 
engines  propelled  by  steam,  instead  of  a  stationary  engine  and 
propelling  cable,  and  it  is  averred  that  such  use  is  without 
lawful  authority. 

In  their  answer  the  defendants  allege  that  the  use  of  these 
engines  was  authorized  and  approved  of  by  the  commissioners. 
This  is  a  question  of  fact,  on  which  the  parties  are  at  issue, 
and  which  cannot  be  determined  on  a  motion. 

The  plaintiffs'  counsel  contended,  however,  on  the  argu- 
ment, that  the  commissioners,  after  having  approved  of  one 
kind  of  motor  or  propelling  power,  had  exhausted  their 
powers,  and  could  not  approve  or  authorize  the  use  of  another. 

Even  if  this  view  is  sound,  as  the  defendants  allege  in  their 
answer  that  the  commissioners  had  approved  of  dummy 
engines  propelled  by  steam  as  a  motor,  I  do  not  think  that  on 
this  motion  I  would  be  justified  in  deciding  that,  as  a  matter 
of  fact,  by  some  previous  action  of  the  commissioners,  their 
powers  had  become  exhausted. 

And  so  far  as  the  question  is  to  be  regarded  as  one  of  law, 
I  am  by  no  means  clear  that  the  commissioners  were  not 
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authorized  to  approve  of  another  and  a  different  motor  than 
that  first  adopted  and  approved  of  by  them. 

3.  The  allegations  in  the  complaint  charging  the  defendants 
with  extorting  illegal  or  excessive  fares  from  their  passengers 
constitute  no  ground  for  granting  the  injunction  which  is 
asked  for. 

If  the  defendants  have  violated  the  provisions  of  their 
organic  act,  the  state,  by  the  attorney-general,  may  institute 
proceedings  to  compel  compliance  with  such  provisions,  or  for 
a  forfeiture  of  the  franchise  of  the  defendants,  and  an  indi- 
vidual who  has  been  compelled  to  pay  an  illegal  or  excessive 
fare  can  have  his  wrong  redressed  by  an  appropriate  action. 

Such  an  illegal  act  does  not,  however,  authorize  the  granting 
of  an  injunction  on  the  complaint  of  an  individual,  the  effect 
of  which  will  be  to  prohibit  the  defendants  from  exercising 
their  general  corporate  powers. 

4.  It  appears  by  the  averments  in  the  answer  that  the  com- 
missioners duly  designated  Franklin  street  at  its  intersection 
with  Greenwich  street  as  a  proper  point  for  the  location  of  a 
side  track  or  turnout,  and  that  the  defendants  have  no  inten- 
tion of  constructing  any  turnout  at  Bank  street  until  the 
commissioners   have  acted  upon  the  defendants'  application 
for  that  purpose,  and  make  a  designation  of  that  point  as  a 
proper  point  for  a  turnout,  pursuant  to  the  provisions  of  the 
act.     Unless  the  plaintiffs  are  right  in  their  position  that  the 
corporate  rights  and  powers  of  the  defendants  have  expired 
by  reason  of  their  failure  to  complete  their  road  within  the 
time  prescribed  by  the  acts  of  1867  and  1868.  it  is  quite  clear 
to  my  mind  that  the  commissioners  are  authorized  to.  make 
such  designation. 

5.  Finally,  I  am  of  the  opinion  that  the  motion  for  a  pre- 
liminary injunction  should  be  denied.     The  power  of  the 
court  to  grant  preliminary  injunctions,  as"  has  been  often!  said, 
should  be  exercised  with  extreme  caution,  and  only  in  very 
clear  cases.     It  is  not  every  case  of  a  clear  violation  of  the 
plaintiff's  rights  that  entitles  him  to  an  injunction  to  restrain 
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such  violation.  He  must  first  clearly  show  that  the  act  itself 
is  illegal  (Bruce  agt.  Delaware  <&  Hud.  Canal  Co.,  19  Barb., 
371). 

Now,  in  this  case,  unless  the  defendants  have  forfeited  the 
rights  acquired  by  them  under  the  acts  aforesaid,  it  would  be 
lawful  for  them  to  build  the  turnouts,  &c.,  referred  to  in  the 
complaint,  upon  obtaining  from  the  commissioners  a  designa- 
tion of  the  points  or  places  referred  to  as  proper  points  or 
places  for  the  location  of  such  turnouts,  &c.  As  no  action 
has  been  taken  by  the  state  to  establish  a  forfeiture  on  the 
part  of  the  defendants,  there  is,  at  the  least,  an  apparent  or 
colorable  right  and  authority  in  the  defendants  to  proceed 
with  the  construction  of  their  road,  and  of  the  structures 
incidental  and  appurtenant  to  such  road. 

Under  such  circumstances  the  court  should  not  interfere 
and  restrain  the  defendants  in  their  operations  before  an 
opportunity  can  be  had  for  the  trial  of  the  cause,  and  for  such 
an  examination  of  the  rights  of  the  respective  parties  as  only 
a  trial  can  afford  (See  Bruce  agt.  Delaware  <£  Hud.  Canal 
Co.,  19  Barb.,  pp.  378,  379,^  HARRIS,  «/.). 

The  motion  is,  therefore,  denied,  with  costs. 
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SUPREME  CQJJRT. 

EDWARD  DRAKE,  plaintiff  and  claimant,  agt.  BRYON  O'DON- 
NELL, owner,  and  JOHN  O'BRIEN,  contractor,  defendants. 

Mechanics'  Lien  foreclosed  in  the  city  of  Syracuse. 

Where  it  appeared  from  the  findings  of  the  jury  that  the  sum  due  the 
plaintiff,  claimant,  was  less  than  the  balance  between  the  payments  made 
by  the  owner  to  the  contractor,  and  the  amount  earned  by  the  contractor, 
the  plaintiff  was  entitled  to  receive  out  of  that  sum  the  amount  of  his 
lien  as  claimed. 

Where  the  jury  found  that  the  contractor  was  prevented  from  completing 
the  contract  by  the  act  of  the  owner,  the  latter  not  being  in  a  situation 
to  insist  upon  the  strict  and  literal  terms  of  the  contract,  the  result  of 
such  finding  did  not  affect  the  claim  of  the  plaintiff  unfavorably. 

THIS  action  was  brought  to  foreclose  a  mechanics'  lien  upon 
a  house  and  lot  in  the  city  of  Syracuse.  The  plaintiff  fur- 
nished materials  to  John  O'Brien  who  used  them  in  the  erec- 
tion of  a  house  belonging  to  the  defendant  O'Donnell,  under 
a  contract  with  him.  The  cause  was  tried  in  February,  1S75, 
at  the  Onondaga  circuit,  before  Hon.  GEORGE  A.  HARDIN 
and  a  jury.  The  parties  agreed  upon  the  trial  that  special 
findings  should  be  made  by  the  jury,  and  that  a  motion  for 
judgment  should  be  made  thereon  at  special  term.  The  jury 
returned  the  following  answers  to  the  questions  submitted  to 
them : 

First.  Had  the  contract  between  O'Brien  and  O'Donnell 
been  completed  at  the  time  that  notice  of  the  filing  of  the 
lien  was  served  upon  O'Donnell,  January  27th,  1874? 
Answer.  No. 

Second.  Had  O'Donnell  refused  to  suffer  the  contractor, 
VOL.  XLIX  4 
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O'Brien,  to  complete  the  contract  prior  to  the  service  of  said 
notice  ?  Answer.  No. 

Third.  Was  O'Brien,  the  contractor,  prevented  from  com- 
pleting the  contract  by  any  act  of  O'Donnell  ?  Answer.  Yes. 

Fourth.  What  amount  was  earned  upon  the  contract  before 
the  27th  day  of  January,  1874  ?  Answer.  $1,250. 

We  further  find  the  amount  and  value  of  the  materials  and 
labor  furnished  and  performed  by  the  plaintiff  upon  the 
building  in  question  to  be  $184.11. 

Upon  these  findings  each  party  moved  for  judgment. 
The  defendant  O'Brien  did  not  answer. 

Fuller  <£  Vann,  for  plaintiff. 

Keeler  db  Clifford,  for  defendant  O'Donnell. 

HARBIN,  J.  —  The  contract-price  for  building  a  house  for 
O'Donnell  was  $1,480,  and  the  proofs  show  that  payments 
were  made  to  the  carpenter,  in  amount  $1,050.  The  finding 
of  the  jury  to  the  fourth  question  shows  that  $1,250  had  been 
earned  before  the  plaintiff's  lien  had  been  filed.  If  the  pay- 
ments then  made  of  $1,050  are  deducted  from  the  amount 
earned,  a  balance  of  $200  is  found.  The  learned  counsel  for 
the  defendant  is  entirely  correct  in  saying  that  it  must  appear 
there  was  actually  due  and  owing  from  the  owner,  to  the 
original  contractor,  upon  his  contract,  a  greater  sum  than 
the  amount  of  the  lien  claimed  (Smith  agt.  Coe,  2  Hilt.,  365  ; 
Lumbard  agt.  Syracuse  <&  JB.  R.  It.  Co.,  55  N.  Y.,  491). 

If  the  $200  before  stated  is  the  sum  correctly  due  upon  all 
the  facts  of  the  case  and  the  findings  of  the  jury,  from 
O'Donnell  to  the  carpenter,  then  the  plaintiff  is  entitled  to 
receive  out  of  that  sum  $184.11,  the  amount  the  jury  have 
found  as  the  measure  of  the  plaintiff's  lien. 

It  is  apparent  from  the  findings  of  the  jury  that  the  sum 
due  the  plaintiff  is  less  than  the  balance  between  the  pay- 
ments and  the  amount  earned. 
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The  question  of  law  that  arises  upon  the  findings  is :  What 
effect  should  be  given  to  the  third  finding  of  fact  ? 

The  jury  say  the  carpenter  was  prevented  from  completing 
the  contract  by  the  act  of  O'Donnell. 

Assuming  that  such  act  was  committed,  and  that  it  had  the 
effect  to  prevent  the  carpenter  from  completing  his  contract, 
it  would  seem  to  be  equitable  that  the  defendant  should  pay 
what  had  actually  been  earned  by  the  carpenter  when  he  was 
prevented  from  carrying  out  the  literal  terms  of  his  contract. 

If  the  omission  to  complete  had  been  voluntary  on  the  part 
of  the  carpenter,  not  caused  by  the  act  of  the  owner,  then 
the  carpenter  could  not  recover  (Jennings  agt.  Camp,  13 
Johns.,  95 ;  2  &  C.,  N.  Y.,  366;  12  Johns.,  274). 

If  the  dereliction  on  the  part  of  the  carpenter  was,  found 
to  be  free  of  the  act  of  O'Donnell  causing  it,  then  the  car- 
penter would  not  be  entitled  to  recover  (10  Johns.,  36  and  13 
Johns.  R.,  96). 

Giving  full  effect  to  the  third  finding,  the  carpenter  seems 
to  be  excused;  or,  in  other  words,  the  effect  of  the  finding  is 
that  the  owner,  O'Donnell,  was  not  in  a  situation,  in  the  judg- 
ment of  the  jury,  to  insist  upon  the  strict  and  literal  terms  of 
the  contract. 

This  findin.g  and  the  view  of  the  case  expressed  above  lead 
to  a  result  favorable  to  the  plaintiff  to  the  extent  of  his  claim, 
viz.,  $184.11. 

Judgment  is  accordingly  so  ordered,  upon  condition  that 
the  plaintiff  serve  a  copy  hereof  before  entry  of  judgment 
upon  the  attorney  for  the  defendant  O'Donnell. 
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SUPREME  COURT. 

THE   BOARD   OF   COMMISSIONERS  OF  PILOTS,  appellant?,  agt. 
PAUL  1ST.  SPOFFORD  et  aL,  Executors,  respondents. 

When  claim  for  extra  allowance  of  costs  icaived  by  delay. 

Section  385  of  the  Code  embraces  an  extra  allowance,  as  well  as  costs  of 
course  in  the  action. 

Where  the  result  of  the  litigation  entitles  defendants  to  costs  under  section 
385  of  the  Code,  a  recovery  of  judgment  for  such  costs  may,  under  proper 
circumstances,  be  the  basis  for  the  allowance  under  sections  308  and  309 
of  the  Code. 

But  where  it  appears  that  the  long  delay  of  the  defendants  in  making  the 
motion  for  an  extra  allowance,  and  the  fact  that  the  parties  have  acted 
on  the  assumption  that  the  costs  taxed  in  1871  were  the  extent  of  defend- 
ants' claim,  it  ought  to  be  held  a  waiver  of  the  right  to  move  for  any 
allowance. 

First  Department,  General  Term,  October,  1874. 

APPEAL  from  order  of  special  term  granting  additional 
allowance  of  costs  to  defendants. 

Butler,  Stillman  &  Hubbard,  for  appellants. 
Wm.  G.  Cook,  for  respondents. 

DAVIS,  P.  J.  —  This  action  was  brought  by  the  plaintiffs 
to  recover  ninety-six  penalties  of  $100  each  for  alleged  viola- 
tions of  the  pilot  laws  in  the  employment  of  unlicensed  pilots. 
The  defendants  offered  judgment  under  section  385  of  the 
Code  for  $100,  being  the  amount  of  one  penalty,  with  costs. 
The  offer  was  not  accepted.  The  affidavit  of  Mr.  Butler 
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shows  that  on  the  trial  the  respective  counsel  arranged  that 
if  it  was  held  that  plaintiffs  were  entitled  to  recover  at  all 
the  recovery  should  be  restricted  to  the  violations  of  the  law 
that  defendants,  should,  from  their  books,  state  to  have  occur- 
red, and,  accordingly,  the  defendants  furnished  a  statement 
showing  the  number  of  violations  to  have  been  forty-six, 
which  was  accepted  ;  and  the  court  ruling  the  other  ques- 
tions of  the  case  favorably  to  plaintiffs  a  recovery  was  had 
for  $4,600.  On  appeal  from  the  judgment  entered  on  the 
recovery  the  general  term  affirmed  the  same,  from  which 
affirmance  an  appeal  was  taken  to  the  court  of  appeals  where 
the  judgment  was  affirmed  as  to  one  penalty  and  reversed  as 
to  the  residue,  without  costs  to  either  party  (45  N.  Y.,  446). 

After  a  corrected  remittitur  had  been  sent  down  from  the 
court  of  appeals  the  defendants  presented  their  bill  of  costs, 
which  were  taxed  on  the  14th  of  September,  1871,  at  $360.97. 
The  plaintiffs  objected  to  the  taxation  of  the  costs  on  the 
appeal  to  the  general  term.  The  objection  was  sustained  by 
tie  general  term,  but  on  appeal  to  the  court  of  appeals  it  was 
held  that  defendants  were  entitled  to  those  costs  and  the  taxa- 
tion of  them  was  affirmed.  Afterward,  and  in  June,  1874,  a 
new  bill  of  costs  was  presented  and  the  motion  for  an  addi- 
tional allowance  was  made.  Mr.  Butler's  affidavit  further 
states  that  "  no  application  was  made  at  the  time  of  adjusting 
said  costs  (in  September,  1871),  or  before  or  afterward,  for 
an  allowance  till  now,  nearly  three  years  after  the  adjust- 
ment of  the  costs ;  that  in  the  mean  time  a  settlement  had 
been  made  with  the  defendants  by  which  the  judgment  for 
the  single  penalty  was  satisfied  of  record,  which  settlement 
would  not  have  been  made  by  deponent  if  he  had  supposed 
that  any  question  was  left  open  except  a  claim  of  defendants 
for  the  costs  of  the  general  term. 

These  statements  are  not  controverted. 

It  appears  that  the  questions  involved  in  the  action  were 
the  constitutionality  of  the  pilot  laws  and  the  effect  upon 
them  of  certain  legislation  of  congress,  and  it  is  manifest  that 
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these  questions  affected  every  one  of  the  penalties  alike.  It 
is  shown,  also,  that  two  several  actions  had  before  been  com- 
menced against  the  defendants  to  recover  for  several  penalties 
for  violation  of  the  same  statute,  in  which  recoveries  were 
had  and  paid,  and  that  this  suit  was  brought  afterward  for 
persistent  violations  of  the  same  law. 

It  is  a  mistake  to  suppose  that,  by  the  offer  made,  the  con- 
test over  any  one  of  the  penalties  was  removed  from  the 
controversy ;  or,  to  state  the  point  as  it  is  stated  by  counsel, 
that  "  one  hundred  dollars  was  removed  from  the  controversy." 
On  the  contrary,  the  omission  of  plaintiffs  to  take  judgment 
upon  the  offer  in  the  manner  prescribed  by  section  385  of  the 
Code  left  the  litigation  precisely  as  though  no  offer  had  been 
made,  the  only  effect  of  the  offer  thereafter  being  upon  the 
question  of  costs  when  the  litigation  should  terminate.  The 
plaintiff  was  as  much  bound  to  establish  his  right  to  recover 
the  sum  of  $100  or  one  penalty  as  though  the  action  had 
proceeded  without  an  offer  ;  and  the  defendant  was  as  much 
at  liberty  to  contest  that  right  as  the  right  to  recover  any  of 
the  penalties  beyond  that  sum.  The  plaintiffs  were,  there- 
fore, successful  on  the  real  and  very  important  questions 
involved;  and  they  were  successful,  also,  in  showing  that 
defendants,  by  the  confession  of  their  own  books,  had  actu- 
ally been  guilty  of  forty-six  distinct  violations  of  the  statute, 
and  (as  now  appears  by  affidavits  before  us)  after  two  prior 
warnings  by  suits  and  recoveries.  It  is  not  difficult,  there- 
fore, to  see  that  the  advantage  as  to  costs  has  been  gained  by 
the  defendants  by  the  tactics  of  practice  and  not  by  the  merits 
of  any  defense.  The  application  by  the  court  of  appeals  of  a 
particularly  technical  rule  (doubtless  intended  to  punish  with 
severity  the  violators  of  statutes  by  subjecting  them  to  great 
multiplicity  of  suits  and  consequent  costs)  saves  the  defend- 
ants herein  from  the  penalties  for  forty-five  acknowledged 
violations  of  the  law,  and  entitles  them  to  costs  of  the 
litigation. 

The  points  made  by  the  appellants  are  :  First,  that  there  has 
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been  no  recovery  by  defendants  within  the  meaning  of  the 
provisions  of  the  Code  relative  to  allowances.  We  think  this 
point  is  not  well  taken.  A  result  of  the  litigation  which 
entitles  defendants  to  costs  is  a  recovery  of  judgment  for  such 
costs,  and  may,  under  proper  circumstances,  be  the  basis  for 
the  allowance  under  sections  308  and  309  (Brady  agt.  Dis- 
lr<w,  2  E.  D.  Smith,  78). 

There  must  be  a  recovery  to  satisfy  the  exigency  of  the 
statute  ;  but  where  both  parties  recover  and  the  same  judg- 
ment adjudges  damages  to  one  and  costs  to  the  other,  there 
is  no  difficulty,  we  think,  in  holding  that  the  recovery  of  costs 
by  the  defendants  satisfies  the  language  of  the  provisions 
referred  to. 

The  second  objection  is,  that  "  the  defendants'  costs,"  which 
are  given  by  section  385,  on  plaintiffs'  failure  to  obtain 
a  more  favorable  judgment  and  restricted  to  those  given  by 
section  303  of  the  Code,  and  that  the  allowance  which  may 
be  given  by  the  court  in  its  discretion,  under  section  308,  is 
not  costs  but  something  in  addition  to  costs ;  or,  in  other 
words,  that  section  385  means  and  deals  only  with  "  costs,  of 
course." 

But  we  think  that  defendants'  costs  in  such  a  case  are  not 
only  what  the  statute  awards,  of  course,  and  with  which  the 
court  has  nothing  to  do,  but,  also,  whatever  the  court  is 
empowered  by  statute  to  award  ;  and  that  after  the  court, 
pursuant  to  its  statutory  discretion,  awards  additional  costs 
to  the  party,  the  language  of  section  385  embraces  them  as 
well  as  costs  of  course. 

The  next  objection  is,  that  the  defendants  having  taxed 
their  costs  in  1871  without  applying  for  an  allowance,  and  a 
settlement  having  been  made  upon  the  basis  thus  arrived  at, 
are  estopped  from  now  claiming  an  extra  allowance. 

There  are  not  sufficient  facts  shown  to  create  an  estoppel, 
but  we  think  that  the  long  delay  in  making  the  motion  and 
the  fact  that  the  parties  have  acted  on  the  assumption  that 
the  costs  taxed  in  1871  were  the  extent  of  defendants'  claim, 


32  NEW  YORK  PRACTICE  REPORTS. 

Board  of  Commissioners  of  Pilots  agt.  Spofford. 

ought  to  be  held  a  waiver  of  the  right  to  move  for  any 
allowance. 

Besides  it  is  our  opinion  that,  upon  the  papers  presented, 
the  court  below  should  have  made  no  allowance  upon  the 
merits  of  the  application. 

This  class  of  orders  is  appealable,  and  it  is  the  duty  of  this 
court  to  review  them  upon  the  merits. 

The  order  should  be  reversed,  but  without  costsjpf  the 
appeal. 

LAWRENCE  and  DANIELS,  JJ.,  concurred. 
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SUPREME  COURT. 

THOMAS  GEARTY  agt.  THE  MAYOR,  ALDERMEN  AND  COMMON- 
ALTY OF  THE  CITY  OF  NEW  YORK. 

Title  acquired  by  tlie  city  of  New  York,  under  a,  certain  act,  when  it  becomes 

a  fee. 

Where  the  Mayor,  &c.,  of  the  city  of  New  York  acquire  title  to  land,  in 
the  manner  and  by  the  proceedings  prescribed  in  the  act  to  vest  certain 
lands,  &c.,  in  the  Mayor,  &c.,  of  the  city  of  New  York,  passed  April  22 
1834,  the  corporation  acquires  thereby  an  estate  in  fee  simple  absolute. 

Where  such  land  is  sold  by  the  corporation  at  public  auction  by  the  com- 
missioners of  the  sinking  fund,  it  is  no  valid  objection  by  the  purchaser 
to  taking  the  title,  that  the  corporation  could  only  acquire  their  title 
under  said  act  for  public  purposes,  where  the  premises  had  not  been  in 
use  for  a  number  of  years;  nor  was  there  any  evidence  that  they  were 
reserved  for  any  public  use. 

The  purchaser  will,  in  such  case,  acquire  a  title  which  will  vest  in  him  ail 
absolute  estate  in  fee  simple,  and  there  is  no  source  from  which  he  will 
receive  trouble.  He  will  be  required  to  pay  the  interest  and  taxes  from 
the  time  of  the  sale. 

New  Tork  Trial  Term,  January,  18T5. 

YAN  YORST,  J.  —  The  property  in  question  does  not  appear 
to  have  been  taken  by  the  defendants  for  any  special  use. 
There  is  nothing  in  the  act  authorizing  the  defendant  to 
acquire  the  title  which  directs  its  use.  The  title  of  the  act 
is  in  these  words :  "An  act  to  vest  certain  lands,  tenements 
and  hereditaments  in  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York,  for  certain  purposes."  What  these 
purposes  are  is  not  declared. 

The  title  was  acquired  in  the  manner  and  by  the  proceed- 
ings prescribed  in  the  act  entitled,  An  act  to  vest  certain  lands, 
YOL.  XLIX  5 
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&c.,  in  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  passed  April  22, 1834.  This  act  provided  for  the 
appointment  of  commissioners  to  make  a  just  estimate  of  the 
loss  and  damage  to  the  owners  of  the  land,  by  and  in  conse- 
quence of  relinquishing  the 'same  to  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  and  to  report  thereon 
to  the  supreme  court ;  and  upon  the  confirmation  of  the 
report,  the  title  in  the  corporation  was  to  be  absolute. 

The  corporation  acquired  an  estate  in  fee  simple  absolute 
to  the  property,  by  virtue  of  the  proceedings  under  the  act 
last  above  mentioned  (see,  also,  act  of  April  26,  1839,  chap. 
318). 

It  appears  by  the  evidence  that  the  premises  in  question,  at 
the  time  of  the  sale  thereof  by  the  commissioners  of  the 
sinking  fund,  in  October,  1867,  were  and  had  been  for  a 
number  of  years  unoccupied.  They  were  not  in  use,  nor  is 
there  any  evidence  that  the  premises  were  reserved  for  any 
public  purpose. 

It  is  true  that  private  property  could  only  be  taken  by  the 
defendant  in  the  manner  in  which  the  title  to  the  premises 
in  question  was  acquired  for  public  purposes. 

But  having  paid  the  full  value  for  the  property  to  the 
owners,  there  can  be  no  valid  reason  assigned  why  the  corpo- 
ration should  not  sell  and  dispose  of  the  same  when  the  use 
to  which  it  was  devoted  should  terminate,  or  when  it  should 
cease  to  be  reserved  for  public  use  (Heyward  agt.  The  Mayor 
of  N.  Y.,  7  N.  Y.,  314 ;  Brooklyn  Park  Commissioners  agt. 
Armstrong,  45  N.  Y.,  234). 

The  commissioners  of  the  sinking  fund  were  empowered  to 
sell  at  public  auction  any  real  estate  belonging  to  the  city, 
and  not  in  use  or  reserved  for  public  purposes  (Ordinance 
approved  22<$  February,  1844,  sec.  17 ;  also  Laws  of  N.  Y., 
chap.  225,  1845 ;  Davies'  Laws,  p.  890,  dec.,  <&c.}. 

The  length  of  time  which  has  elapsed  since  the  title  was 
acquired,  and  the  fact  that  the  premises  still  remain  unoccu- 
pied, is  controlling  evidence  that  the  premises  are  not  required 
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for  public  use,  and,  in  the  absence  of  proof  to  the  contrary, 
are  not  reserved  for  public  purposes. 

There,  doubtless,  is  a  presumption,  arising  from  the  manner 
in  which  the  property  was  originally  taken,  that  the  same  was 
needed  for  public  purposes;  but  having  remained  so  long 
unused  and  unappropriated,  there  is  no  presumption  that  the 
same  is  reserved  for  such  purposes  in  the  future. 

If  so  reserved,  the  fact  should  have  been  established  to 
defeat  the  sale  made  by  the  commissioners  of  the  sinking 
fund. 

It  appears  that  a  deed  of  conveyance  was  duly  prepared, 
and  has  been  at  all  times  ready  for  delivery  at  the  comptrol- 
ler's office,  where  the  consideration  was  to  be  paid. 

I  can  see  no  good  reason  why  the  plaintiff  should  not 
comply  with  the  terms  of  sale,  and  complete  his  purchase. 
The  title  he  will  acquire  will  vest  in  him  an  absolute  estate 
in  fee  simple,  and  there  is  no  source  from  which  he  will 
receive  trouble. 

He  should,  therefore,  perform  the  contract  of  sale  made  to 
him,  by  accepting  the  deed  made  and  executed  at  the  time, 
and  by  paying  and  securing  the  balance  of  the  purchase- 
money,  as  provided  in  the  terms  of  sale. 

I  see  no  valid  reason  why  he  should  be  relieved  from  the 
payment  of  interest  and  taxes.  The  premises  have  been 
held  for  him.  It  was  his  duty,  to  comply  with  the  terms,  and 
receive  the  deed  at  the  time  appointed.  Had  he  so  done,  he 
would  have  enjoyed  the  use  of  the  property.  There  is  no 
evidence  that  the  defendants  have  received  any  rent  or  profit 
from  the  premises  in  the  interim. 

The  plaintiff  can  only  make  the  defendant  whole,  under 
the  contract  and  terms  of  sale,  by  paying  interest  and  taxes. 
The  relief  demanded  by  plaintiff  in  his  complaint  is  denied, 
and,  under  the  prayer  for  affirmative  relief  in  the  answer,  the 
plaintiff  is  adjudged  to  complete  and  perform  the  contract  of 
purchase  mentioned  in  the  complaint. 
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SUPREME  COURT. 

THE  MAYOR,  ALDERMEN  AND  COMMONALTY  OF  THE  CITY  OF 
NEW  YORK  agt.  EDWARD  MARRENER  and  WILLIAM  M. 
TWEED. 

SAME  ngt.  GEORGE  S.  MILLER  and  WILLIAM  M.  TWEED. 

Bill  of  particulars  will  be  granted  in  an  action  for  fraudulent  combination 
and  conspiracy. 

A  bill  of  particulars  will  be  granted  in  an  action  against  defendants  for 
fraudulent  combination  and  conspiracy  by  the  defendants  to  procure 
from  the  plaintiffs  a  large  amount  of  money,  on  the  alleged  false  pretense 
that  the  defendants  had  furnished  to  the  plaintiffs,  or  for  their  use,  cer- 
tain goods,  upon  false  bills  or  vouchers  procured  by  the  defendants. 

It  would  be  manifestly  unjust  to  require  the  defendants  to  answer,  or  to  go 
to  trial,  without  being  informed  more  definitely  as  to  the  charge  which 
they  are  to  meet,  and  as  to  the  issue  which  is  to  be  tried. 

The  court  has  the  same  discretionary  power  under  the  Code  that  it  form- 
erly possessed,  of  granting  a  bill  of  particulars  in  a  criminal  as  well  as 
a  civil  action. 

The  motions  are  granted  so  far  as  they  are  made  for  bills  of  particulars  of 
the  plaintiffs'  claim ;  but  denied  as  to  requiring  the  plaintiffs  to  furnish 
copies  of  the  bills  and  vouchers,  &c.,  to  the  defendants. 

New  York,  at  Chambers,  April  17th,  1875. 

MOTION  on  the  part  of  the  defendants  for  a  bill  of  particu- 
lars of  the  plaintiffs'  claim,  under  a  complaint  alleging  fraud 
in  obtaining  moneys  from  the  treasury  of  the  plaintiffs,  and 
for  a  copy  of  the  bills  and  vouchers' on  which  the  money  was 
paid. 

LAWRENCE,  J.  —  These  actions  are  brought  by  the  plaintiffs 
to  recover  for  the  loss  and  damage  which  it  is  alleged  the 
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plaintiffs  have  sustained  by  reason  of  the  wrongful  acts  of 
the  defendants,  in  fraudulently  obtaining  or  procuring  moneys 
from  the  treasury  of  the  plaintiffs,  on  the  fraudulent  pretense 
of  the  existence  of  valid  claims  against  the  plaintiffs. 

In  the  first  action  the  plaintiffs  demand  judgment  against 
the  defendants  in  the  sum  of  $550,000,  and,  in  the  second,  in 
the  sum  of  $500,000.  The  allegations  in  each  of  the  com- 
plaints are,  in  substance,  that  the  defendant  Marrener  and 
the  defendant  Miller  fraudulently  combined  and  conspired 
with  the  defendant  Tweed,  who  was,  at  the  various  times  in 
each  of  the  complaints  referred  to,  either  the  deputy  street 
commissioner  or  the  commissioner  of  public  works  of  the 
plaintiffs,  and  with  divers  other  persons  to  the  plaintiffs 
unknown,  to  procure  from  the  plaintiffs  a  large  amount  of 
money,  on  the  false  pretense  that  he  (the  said  Marrener  or  the 
said  Miller),  had  furnished  to  the  said  plaintiffs,  or  for  their 
use,  certain  goods,  and  that  to  that  end  said  defendants  caused 
certain  bills  or  vouchers  to  be  prepared  and  submitted  to  the 
street  department  or  to  the  department  of  public  works,  in 
which  it  was  pretended  that  the  plaintiffs  were  indebted  to 
the  defendants,  other  than  the  defendant  Tweed,  in  certain 
amounts,  whereas  in  truth  and  in  fact  each  of  the  said 
defendants,  other  than  the  defendant  Tweed,  knew  that  he 
had  not  furnished  to  the  said  plaintiffs  or  for  their  use,  any 
of  the  goods  mentioned  in  the  said  bills  or  vouchers,  or  but  a 
very  small  part  thereof,  and  that  the  prices  charged  in  the 
said  bills  for  such  portion  as  was  furnished,  if  any,  were 
greatly  in  excess  of  what  said  defendants  and  each  of  them, 
other  than  said  Tweed,  were  entitled  to  charge,  and  that  the 
said  plaintiff's  were  not  indebted  to  the  defendant,  Marrener 
or  Miller,  in  any  sum  on  account  thereof,  or  but  in  a  very 
small  sum.  , 

It  is  then  further  averred  that  in  further  prosecution  of  the 
conspiracy  aforesaid,  the  defendant  Tweed,  then  being  either 
the  deputy  street  commissioner  or  commissioner  of  public 
works  of  the  plaintiff's,  fraudulently  caused  the  said  bills  or 
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vouchers  to  be  in  due  form  certified  as  correct  and  approved ; 
and  that  the  same  being  afterward  presented  to  the  comp- 
troller of  the  city  of  New  York,  said  comptroller  paid  out 
to  the  defendants  Marrener  and  Miller,  the  sums  respectively 
stated  in  the  complaints. 

In  the  complaint  against  Marrener  and  Tweed  there  are 
thirty-one  different  causes  of  action  stated  and  set  forth.  In 
the  complaint  against  Miller  and  Tweed  there  are  twenty- 
four  different  causes  of  action  stated  and  set  forth. 

Motions  are  made  in  each  of  these  cases  by  the  defendant 
Tweed,  for  orders  compelling  the  plaintiffs  to  serve  upon  the 
attorneys  of  the  defendant  Tweed  a  copy  of  all  the  accounts 
or  bills  mentioned  in  the  respective  complaints  as  having  been 
allowed,  presented  and  paid,  and  a  bill  of  particulars  of  such 
portions  of  the  said  accounts  or  bills  as  the  plaintiffs  claim  to 
have  been  fictitious,  overcharged  or  in  any  respect  false  or 
erroneous. 

The  magnitude  of  the  amounts  involved  in  these  cases,  and 
the  great  importance  of  the  cases  irrespective  of  the  amounts 
involved,  have  induced  me  to  give  to  their  consideration 
much  more  time  and  reflection  than  can  ordinarily  be  bestowed 
upon  motions  argued  before  a  judge  at  chambers.  After 
such  reflection  and  consideration,  I  have  been  forced  to  the 
conclusion  that  the  motions  for  a  bill  of  particulars,  &c., 
should  in  each  case  be  granted,  both  upon  principle  and  upon 
authority. 

In  the  case  of  The  People  ex  rel.  Waring  agt.  The  Monroe 
Common  Pleas  (4  Wendell,  p.  200),  SAVAGE,  C.  J.,  says : 
"  The  use  of  a  bill  of  particulars  is  to  apprise  a  party  of  the 
specific  demands  of  his  adversary  when  the  pleadings  are  general 
and  leave  uncertain  what  is  particularly  demanded,  either  in  a 
declaration  or  a  notice  of  set-off,  and  has  no  application  when 
the  demand  is  specifically  set  forth  in  the  pleadings."  In  that 
case  the  declaration  contained  counts  on  a  promissory  note, 
and  for  work,  labor  and  services  as  physicians  and  surgeons. 
A  bill  of  particulars  had  been  delivered  containing  the  charges 
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for  visits,  medical  attendance  and  medicine,  but  not  specifying 
the  note  declared  on.  The  court  held,  and  obviously  cor- 
rectly, that  it  was  not  necessary  to  specify  the  note  in  the  bill 
of  particulars,  it  having  been  specifically  declared  upon. 

In  the  case  of  Smith  agt.  Hicks  (5  Wendell,  p.  51),  SAVAGE, 
C.  J.,  also  says :  "  A  bill  of  particulars  has  been  sometimes 
said  to  be  an  amplification  of  the  declaration  ;  its  object  is  to 
apprise  the  opposite  party  of  the  nature  of  the  action  or 
defense." 

I  do  not  think  that  the  complaints  in  these  cases  can  be 
said  to  so  definitely  and  distinctly  apprise  the  defendant  of 
the  precise  claim  which  is  made  against  him,  as  to  deprive 
him  of  his  right  to  apply  for  a  bill  of  particulars  of  the  plain- 
tiffs' demand,  or  to  justify  the  court  in  refusing  to  exercise 
its  discretion  in  granting  an  order  that  such  a  bill  be  furnished. 
Jt  is  quite  obvious  that  the  defendant  is  not  apprised  of  the 
"  specific  demands  of  his  adversary."  It  is  true  that  he  is 
informed  that  he  is  accused  of  fraudulently  certifying  certain 
bills,  which  bills  purported  to  be  for  goods  furnished  and 
supplied  to  the  plaintiffs,  and  that  it  is  claimed  that  either  no 
such  goods  as  are  specified  in  the  bills  were  actually  furnished, 
or  that  but  a  small  portion  of  such  goods  was  furnished.  It 
is  precisely  at  this  point  that  the  obscurity,  indefiniteness  and 
indistinctness  of  the  plaintiffs'  claim  is  manifested.  What 
portion  of  the  bills  certified  by  the  defendant  was  for  goods 
claimed  by  the  plaintiffs  not  to  have  been  actually  delivered, 
or  what  proportion  of  the  goods  specified  in  the  bills  the 
plaintiffs  contend  was  not  actually  delivered,  the  defendant  is 
nowhere  informed.  If  the  principle  on  which  bills  of  par- 
ticulars are  granted  is  correctly  stated  in  the  two  decisions  of 
this  court  rendered  by  chief  justice  SAVAGE  and  above  refer- 
red to,  it  seems  to  me  that  these  are  peculiarly  cases  in  which 
bills  of  particulars  should  be  granted.  It  would  be  most 
manifestly  unjust  to  require  the  defendant  to  answer  or  to  go 
to  trial  without  being  informed  more  definitely  as  to  the  charge 
which  he  is  to  meet,  and  as  to  the  issue  which  he  is  to  try. 


40  NEW  YORK  PRACTICE  REPORTS. 

Mayor,  &c.,  of  New  York  agt.  Marrener. 

•It  may  however  be  said  that,  as  there  are  actions  for  wrongs 
or  torts,  the  court  should  not  grant  an  order  for  bills  of  par- 
ticulars. I  understood  it  to  be  conceded  on  the  part  of  the 
plaintiifs  on  the  argument  that  the  granting  of  such  an  order 
was  within  the  discretion  of  the  court. 

Even  if  such  a  concession  had  not  been  made,  on  authority, 
I  should  have  found  no  difficulty  in  arriving  at  the  conclusion 
that  the  court  has  power  to  make  the  order. 

The  158th  section  of  the  Code  provides  that  the  court 
"  may,  in  all  cases,  order  a  bill  of  particulars  of  the  claim  of 
either  party  to  be  furnished."  It  is  quite  obvious  that  it  can- 
not be  implied,  from  the  language  of  the  section  just  quoted, 
that  the  power  of  the  court  to  order  bills  of  particulars  of  the 
claim  of  either  party  is  limited  to  actions  arising  on  contract. 
It  is  true  that  the  court  will  ordinarily  be  called  upon  to  exer- 
cise such  power  much  more  frequently  in  cases  arising  ex  con- 
tractu  than  in  other  actions,  but  the  power  is  the  same  in  all 
classes  of  actions.  In  the  recent  case  of  Tilton  agt.  Beecher, 
I  understand  the.  court  of  appeals  to  have  decided  that  it  is 
within  the  discretion  of  the  court  to  make  an  order  for  a  bill 
of  particulars  in  actions  of  tort,  but  as  I  have  not  the  opinion 
in  that  case  at  hand,  it  may  not  be  uninstructive  to  refer  to 
some  cases  previously  decided  in  this  state  and  in  England 
upon  this  point.  In  Humphreys  agt.  Cortelyou  (4  Cowen, 
54)  the  declaration  was  in  trover,  and  an  order  had  been  made 
by  judge  IRVING,  the  first  judge  of  the  court  of  common  pleas, 
that  the  plaintiff'  deliver  to  the  defendant  a  bill  of  particulars 
of  his  demand,  and  the  plaintiffs,  in  pursuance  of  such  order, 
had  delivered  the  following  bill  of  particulars :  "  For  two 
sticks  of  timber,  twenty-four  inches  square,  seventy  or  eighty 
feet  long ;  100  sticks  of  round  hemlock  and  pine  timber, 
called  duck  sticks,  <fec.,  "  without  giving  dates,  or  mentioning 
any  time,  within  which  the  plaintiffs'  claims  for  the  several 
items  arose.  After  this  bill  had  been  delivered,  the  judge 
made  an  order  for  a  further  bill  of  particulars  requiring  the 
plaintiff  to  state  the  precise  dates  and  times  when  the  several 
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articles  specified  in  the  declaration  came  to  the  defendant's 
possession,  or  were  converted  by  him.  The  plaintiffs'  attorney 
then  made  an  affidavit  that  he  had  conferred  with  his  clients, 
and  from  the  facts  he  had  gathered  from  them,  and  by  a  con- 
versation with  the  witnesses,  he  could  not  comply  with  the 
last  order,  so  far  as  to  give  the  precise  dates  and  times  when 
the  articles  specified  in  the  declaration  came  to  the  defendant's 
hand,  or  were  converted -to  his  use.  Upon  this  affidavit  a 
motion  was  made  to  set  aside  the  second  order.  On  the  part 
of  the  defendant  an  affidavit  was  read  to  show  that  a  statement 
of  the  time  was  necessary  to  enable  him  to  prepare  for  his 
defense. 

It  does  not  seem  from  the  report  of  the  case  to  have  been 
doubted,  either  by  the  court  or  counsel,  that  it  was  within  the 
power  of  the  court  to  require  a  bill  .of  particulars  in  this 
case,  and  it  was  held  that  the  statement  of  the  dates  in  the 
bill  of  particulars  was  a  matter  resting  in  the  sound  discretion 
of  the  judge  granting  the  order,  on  hearing  both  parties, 
under  all  the  circumstances  of  the  case.  The  motion  to  vacate 
the  second  order  was  therefore  denied.  In  the  case  of  Vischer 
agt.  Conant  (4  Cowen,  p.  396),  it  was  held  that  if  in  real 
actions  the  defendant  wishes  a  more  definite  knowledge  of 
the  extent  of  the  demandant's  claims  than  he  can  obtain  from 
the  court,  he  should  obtain  a  bill  of  particulars.  In  that  case 
the  court  say  :  "  This  proceeding  to  obtain  a  bill  of  particulars 
seems  applicable  to  all  actions  in  which  the  plaintiff  declares 
generally,  without  specifying  particularly,  his  cause  of  action. 
Reference  is  made  by  the  court  to  2  ArcJibold's  Practice 
(page  198).  So  also,  a  bill  of  particulars  has  been  allowed  in 
an  action  of  trespass  de  Itonis  asportatis  (2  Ckittifs  ArcJibold, 
875).  And  in  Blackie  agt.  Neilson  (6  Bosworth,  681),  it  was 
held  that  in  an  action  for  the  conversion  of  personal  property 
a  bill  of  particulars  might  be  ordered,  although,  under  the 
circumstances  of  the  case,  the  application  there  was  refused. 

In  Dames  agt.  Chapman  (6  Adolphus  <&  Ellis,  page  767), 
in  an  action  against  a  marshal  for  an  escape,  it  was  held  that 
VOL.  XLIX  6 
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the  plaintiff  might  properly  be  ordered  by  a  judge  to  give  a 
particular  of  the  alleged  escape,  specifying  the  time  and 
place,  and  that  the  plaintiff  was  bound  to  specify  them  pre- 
cisely, "  if  he  can  ;  if  not,  as  well  as  he  is  able,"  subject  to  an 
application  by  the  defendant  for  better  particulars.  And 
even  in  criminal  cases,  particulars  have  been  required  to  be 
furnished  by  the  prosecutor  to  the  defendant.  (See  remarks 
of  SPENCEK,  senator,  in  Lambert  agt.  The  People,  9  Cowen, 
587.) 

In  Rex  agt.  Hadgron  (3  Carrington  <&  Payne,  422)  it  was 
held,  that  where  a  prisoner  is  indicted  for  embezzlement,  and 
does  not  know  the  specific  acts  of  embezzlement  charged 
against  him,  he  should  apply  to  the  prosecutor  for  a  particu- 
lar of  the  charges,  and  that  if  refused,  the  judge  would,  on 
motion  supported  by  proper  affidavits,  grant  an  order  for  such 
particular  to  be  given. 

In  Rex  agt.  Booty  man  (8  Garrington  (&  Payne,  300)  the 
prisoner  had  been  held  to  bail,  before  indictment  found  by  grand 
jury,  on  a  charge  of  embezzlement,  and  a  motion  was  made 
on  an  affidavit,  stating  that  the  defendant,  who  had  been  farm-' 
ing  bailiff  to  the  prosecutors,  did  not  know  what  charges  of 
embezzlement  were  intended  to  be  brought  against  him,  and 
that  he  had  applied  for  a  particular  which  had  been  refused. 
The  order  was  granted  by  Mr.  justice  LITTLEDALE. 

In  Rex  agt.  Hamilton,  Woolf  and  others '  (7  Carrington  & 
Payne,  448)  the  prisoners  were  indicted  for  a  conspiracy  to 
cheat  and  defraud.  The  indictment  contained  thirteen 
counts.  The  first  count  charged  that  the  seven  defendants, 
"intending  to  defraud  divers  of  the  liege  subjects,  &c.,  of 
their  goods  and  -merchandise,  on,  &c.,  at  &c.,  and  within  the 
jurisdiction  of  the  court,  unlawfully,  &c.,  did  conspire  with 
divers  other  persons  unknown,  by  divers  false  pretenses,  &c., 
to  obtain  and  acquire  to  themselves  of  and  from  divers  liege 
subjects,  &c.,  then  carrying  on  business  at  Belfast,  in  that 
part  of  the  United  Kingdom  called  Ireland,  to  wit,  of  John 
Bell,  William  Bell  and  others  (naming  them),  divers  goods 
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and  merchandise  of  great  value,  to  wit,  of  the  value  of 
£10,000,  and  to  cheat  and  defraud  the  said  subjects  thereof." 
Then  followed  a  statement  that  the  defendant  Hamilton,  had, 
in  pursuance  of  such  conspiracy,  falsely  carried  on  business  at 
Belfast  under  a  certain  firm  name,  and  in  pursuance  of  such 
conspiracy,  had  fraudulently  obtained  the  goods  of  the  dif- 
ferent prosecutors,  &c. 

A  motion  was  made  before  Mr.  justice  LITTLEDALE.  calling 
on  the  prosecutors  to  show  cause  why  they  should  not  deliver 
a  particular  of  the  charge.  It  was  contended  on  the  part  of 
the  defendants  that,  from  the  general  nature  of  the  indict- 
ment, the  defendants  could  not  make  their  defense  without 
a  particular  of  the  charges ;  and  on  the  part  of  the  prose- 
cutors, that  in  a  case  of  conspiracy  the  defendants  were  not 
entitled  to  a  particular  of  the  charge.  LITTLEDALE,  J.,  held 
that  the  ordering  of  bills  of  particulars  in  such  cases  was  a 
highly  beneficial  practice,  and  that  the  particular  should  give 
the  same  information  that  a  special  count  did,  and,  while 
holding  the  first  count  sufficiently  specific  without  any  par- 
ticular, he  went  on  to  say  that  the  effect  of  a  particular  was 
to  give  the  opposite  party  the  same  information  that  he 
would  obtain  if  there  was  a  special  count ;  and  added  :  "  I 
have  always  understood  this  to  be  the  rule  in  civil  cases." 

In  Rex  agt.  Conwood  (3  Ad.  &  Ellis,  815)  particulars  were 
ordered  of  the  acts  of  nuisance  which  the  prosecutor  relied 
upon  proving. 

And  in  Wharton's  American  Criminal  Law  (§  291)  it  is 
stated  that :  "  Whether  a  bill  of  particulars  or  specification 
of  facts  shall  be  required,  is  exclusively  within  the  discretion 
of  the  judge.  In  many  cases  of  general  charges  (e.  g.,  con- 
spiracy where  the  indictment  avers  merely  a  general  conspi- 
racy to  cheat),  such  a  specification  on  the  part  of  the  prosecu- 
tion will  J)e  required." 

These  cases  seem  to  me  conclusively  to  show  that  it  has 
always  been  regarded  as  within  the  power  of  the  court  to 
order  bills  of  particulars  of  the  claim  or  charge,  whether  in  a 
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civil  action  brought  for  the  redress  of  the  wrong  sustained  by 
the  plaintiff,  or  on  an  indictment  to  punish  the  defendant, 
criminally,  for  the  fraud  alleged  to  have  been  perpetrated 
by  him. 

The  language  of  section  158  of  the  Code,  as  I  have  before 
stated,  indicates  no  intention  to  change  this  rule  as  respects 
civil  cases;  and  by  section  469  of  the  Code  it  is  provided  that 
the  present  rules  and  practice  of  the  courts,  in  civil  actions, 
where  consistent  with  this  act,  shall  continue  in  force,  subject 
to  the  power  of  the  respective  courts  to  relax,  modify  or  alter 
the  same.  The  same  rules  must,  therefore,  govern  now  as 
formerly  prevailed  in  regard  to  the  gran  ting  of  orders  for  bills 
of  particulars. 

It  being,  then,  established  that  it  is  within  the  power  of, 
the  court  to  grant  the  orders  asked  for  in  these  cases,  the 
question  recurs,  whether  the  power  should  be  exercised.     I 
think  that  it  should  be. 

The  statements  of  the  different  causes  of  actions  in  the 
complaints  are  most  general  in  their  character.  While  stating 
the  amounts  of  money  which  the  plaintiffs  claim  to  have  been 
fraudulently  abstracted  from  the  treasury,  it  is  left  uncertain 
whether  the  plaintiffs  intend,  at  the  trial,  to  claim  that  all  of 
the  goods  for  which  the  bills  were  rendered  were  not  deliv- 
ered, or  whether  the  claim  will  be  made  that  only  a  portion 
of  the  goods  were  not  delivered ;  and  if  so,  what  portion  ;  or 
as  to  whether  the  contest  at  the  trial  will  be  in  regard  to  the 
excessiveness  of  the  prices  charged  for  the  goods.  Under  the 
complaints  the  defendants  can  be  called  upon  to  defend  every 
voucher  which  is  referred  to  in  the  complaints,  and  can  be 
kept  in  the  dark  until  the  instant  when  the  voucher  is  pro- 
duced by  the  plaintiffs  at  the  trial,  as  to  the  precise  ground 
on  which  either  of  said  vouchers  is  to  be  challenged  or 
attacked.  It  seems  to  me  that  it  would  be  most  manifestly 
unjust  to  compel  any  defendant  to  put  in  an  answer  or  to  go 
to  trial  on  such  an  uncertainty. 

Again,  it  has  been  very  frequently  decided  that  one  of  the 
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objects  in  requiring  bills  of  particulars  is  to  prevent  a  sur- 
prise upon  the  trial.  Is  it  not  perfectly  clear  upon  the  face 
of  these  complaints,  and  upon  the  affidavits  read  on  the  part  of 
the  defendant,  that  he  is  most  liable  to  be  surprised  upon  the 
trial  if  he  takes  issue  upon  the  complaints  as  they  stand,  and 
without  further  information  as  to  the  nature  of  the  plaintiffs' 
claim?  It  has  been  contended,  however,  that  the  defendant 
has  mistaken  his  remedy ;  that  his  motion  should  have  been 
to  make  the  complaint  more  definite  and  certain.  I  cannot 
concur  in  this  view  (See  Slornan  agt.  Schmidt,  8  Abbt., 
page  5.)  In  that  case  Mr.  justice  BBA.DY  says  :  "  The  state- 
ment sought  to  be  made  a  part  of  the  complaint  would  be  in 
etfect  a  recital  of  the  facts  by  which  the  claim  must  be  estab- 
lished ;  or  at  least  the  embodiment  of  a  bill  of  particulars  in 
the  complaint." 

As  I  understand  it,  such  would  be  the  effect  here.  The 
defendant  is  entitled  to  a  bill  of  particulars  or  he  is  entitled 
to  no  relief. 

It  was  contended  that,  as  the  defendant  must  know 
whether  he  had  been  guilty  of  a  fraud  or  conspiracy,  he  can- 
not require  a  bill  of  particulars  before  answering.  The 
answer  to  this  position  is  two-fold. 

First.  In  the  cases  in  the  books  to  which  I  have  above 
adverted,  the  defendant  must  have  known  whether  he  had 
been  guilty  of  the  conspiracy,  fraud  or  embezzlement  with 
which  he  was  charged,  and  for  which  he  was  indicted ;  and 
yet  it  was  held  on  a  motion  similar  to  that  which  is  made 
here,  that  he  was  entitled  to  the  particulars  of  the  charge 
against  him. 

Second.  If  the  defendant  is  entitled,  in  a  fair  exercise  of 
the  court's  discretion,  to  a  bill  of  particulars  at  any  stage,  it 
is  much  more  just  and  proper  that  he  should  have  it  at  the 
present  stage  of  the  actions.  If  the  bills  are  delivered  now 
they  will  enable  the  defendant  to  know  what  the  specific 
demands  against  him  are,  and  to  answer  accordingly.  It  will 
also  facilitate  the  court  in  narrowing  the  issue,  by  affording 
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an  opportunity  for  a  full  and  thorough  determination  of  the 
action  at  the  trial.  Should  the  ^parties  go  to  trial  now,  the 
defendant  might,  it  seems  to  me,  claim  a  surprise  at  the  trial, 
and  the  court  would  be  compelled  in  fairness  to  allow  the 
cause  to  stand  over,  to  enable  the  defendant  to  apprise  him- 
self of  the  plaintiffs'  claim,  by  then  moving  for  a  bill  of 
particulars. 

On  the  whole  case,  I  can  perceive  no  injury  which  can  pos- 
sibly result  to  the  plaintiffs  from  the  granting  these  motions, 
while  it  is  apparent  that  rights  on  which  the  defendant  is 
entitled  by  law  to  insist,  may  be  jeopardized  by  their 
denial. 

The  plaintiffs,  from  an  examination  of  the  vouchers,  bills, 
papers  and  books  of  the  street  department  and  of  the  depart- 
ment of  public  works  in  their  possession,  must  be  assumed 
to  have  discovered  a  palpable  fraud  on  the  part  of  this 
defendant  and  of  his  co-defendants. 

There  can,  under  such  circumstances,  be  no  hardship  in 
compelling  the  plaintiffs  to  indicate  in  what  that  fraud  con- 
sists, with  such  certainty  and  particularity  as  to  enable  the 
defendant  to  understand  and  meet  the  specific  charges 
against  him. 

The  motions  are,  therefore,  granted,  so  far  as  they  are 
made  for  bills  of  particulars  of  the  plaintiffs'  claim.  The 
other  branch  of  the  motions,  that  the  plaintiffs  be  required 
to  furnish  copies  of  the  bills  and  vouchers,  &c.,  to  the  defend- 
ant, I  see  no  reason  for  granting. 

The  order  may  be  settled  on  two  days'  notice. 
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SUPREME  COUKT. 

ANTHONY  EICKHOFF  agt.  THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY OF  THE  CITY  OF  NEW  YORK. 

Board  of  Apportionment,  N.  Y. ,  relative  to  fixing  salaries. 

Under  section  3  of  chapter  583  of  the  Laws  of  1871,  the  board  of  appor- 
tionment is  empowered  "  to  regulate  all  salaries  of  officers  and  employes  " 
of  the  city  and  county  of  New  York,  not  exceeding  in  amount  the  appor- 
tionment made  for  such  purpose  for  which  the  city  and  county  could  be 
held  liable. 

In  the  absence  of  proof  to  the  contrary,  it  is  not  to  be  presumed  that  in 
regulating  the  plaintiff's  salary,  by  their  resolution  of  the  15th  of  August, 
1871,  the  board  exceeded  the  amount  already  appropriated  for  the  pay- 
ment of  his  salary  made  in  May,  1871.  If  so,  it  should  have  been 
established  by  the  defendants. 

New  York  Trial  Term,  January,  1875. 

VAN  VORST,  J.  —  The  power  of  the  board  of  apportion- 
ment over  the  salaries  of  officers  and  employes  of  the  city 
and  county  of  New  York  is  derived  from  section  3  of  chapter 
583  of  the  Laws  of  1871. 

The  board  was  empowered  "to  regulate  all  salaries  of 
officers  and  employes  "  of  the  city  and  county.  In  pursu- 
ance of  this  power  and  direction,  the  board,  on  the  15th 
August,  1871,  passed  a  resolution  by  which  it  was  resolved 
that  the  salary  of  the  plaintiff  be  regulated  at  $6,000  from 
the  1st  day  of  January,  1871,  subject  to  a  deduction  of  twenty 
per  cent  from  the  first  day  of  June. 

The  validity  of  this  resolution  is  objected  to  by  the  defend- 
ants' counsel,  on  the  grounds  that  the  power  to  regulate 
salaries  by  the  board  of  apportionment  was  to  be  exercised 
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in  connection  with  the  duty  to  apportion  the  revenues  of  the 
city  and  county  among  the  various  departments,  to  meet  the 
demands  upon  them ;  and  that  the  apportionment  of  all  the 
revenues  of  the  county  had  been  made  before  the  passage  of 
the  resolution  of  the  fifteenth  August,  regulating  the  plain- 
tiif's  salary;  and  that  no  liability  could  be  incurred  for  any 
purpose  for  which  the  city  or  county  could  be  held  liable, 
exceeding  in  amount  the  apportionment  made  for  such 
purpose. 

In  considering  these  objections,  it  may  be  stated  that  it 
does  not  appear  what  amount  had  been  appropriated  in  the 
apportionment  made  in  May,  1871,  for  the  salary  of  the 
plaintiff. 

In  the  absence  of  proof  to  the  contrary,  it  is  not  to  be  pre- 
sumed that  in  regulating  the  plaintiff's  salary  by  their  resolu- 
tion of  the  15th  August,  1871,  the  board  exceeded  the  amount 
already  appropriated  for  the  payment  of  his  salary. 

If  the  fact  was  so,  it  should  have  been  established  by  the 
defendants. 

It  does,  however,  appear  by  the  evidence  that  there  was 
unexpended  on  the  31st  December,  1871,  $61,000  of  the  appro- 
priation out  of  which  the  plaintiff's  salary  was  payable. 

It  cannot,  therefore,  be  well  urged  that  there  was  no  pro- 
vision made  of  funds  out  of  which  the  plaintiff's  salary  could 
be  paid,  or  that  the  amount  at  which  his  salary  was  regulated 
was  in  excess  of  the  appropriation  made  for  its  payment. 

It  is  true  that  there  were  unpaid  claims  in  excess  of  the 
amount  remaining  unexpended  at  the  end  of  the  year,  but  the 
evidence  shows  that  these  unpaid  claims  had  accrued  subse- 
quent to  the  first  of  September,  whilst  the  resolution  fixing 
the  plaintiff's  salary  was  passed  in  August. 

Besides,  the  board  of  apportionment  had  the  power,  under 
the  act  of  1871,  to  transfer  appropriations  in  excess  of  the 
amount  actually  needed  to  other  purposes,  as  they  might  find 
to  require,  and  they  did  in  fact,  from  time  to  time,  make  such 
transfers ;  and  in  any  event  it  was  their  duty,  under  the 
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powers  possessed  by  them,  to  provide  for  the  payment  of  the 
plaintiff 's  salary,  as  regulated  by  themselves,  out  of  unex- 
pended appropriations  made  and  not  needed  for  other  pur- 
poses. 

The  plaintiff  is  entitled  to  judgment  for  so  much  of  his 
salary  as  remains  unpaid,  at  the  rate  fixed  by  the  resolution 
of  August  15,  1871,  less  twenty  per  cent,  as  therein  expressed. 
VOL.  XLIX.  V 
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SUPREME-COURT. 
BUTLER  H.  BIXBY  agt.  SUSAN  P.  SMITH  and  others. 

What  facts  must  appear  to  procure  a  judge's  order  for  publication  against  a 

non-resident. 

To  obtain  an  order  for  publication  against  a  non-resident  defendant  three 
facts  must  be  made  to  appear  to  the  court  or  judge  granting  the  same  : 
1st.  That  the  defendant  cannot,  after  due  diligence,  be  found  within  the 
state;  2d.  That  a  cause  of  action  exists  against  such  defendant,  or  that 
he  is  a  proper  party  to  an  action  relating  to  real  property  in  this  state; 
3d.  That  the  defendant  is  not  a  resident  of  the  state. 

The  Code  has  created  no  rule  that  authorizes  service  of  a  summons  by 
publication  because  the  defendant  is  a  non-resident,  but  because,  being 
such  non-resident,  he  cannot,  after  due  diligence,  be  found  within  the 
state. 

General  Term,  first  Department,  October,  1874. 

APPEAL  from  order  of  special  term  denying  the  applica- 
tion of  the  purchaser  at  the  .sale  on  judgment  of  foreclosure 
to  be  relieved  from  his  purchase. 

Mr.  Sanger,  for  appellant. 
Mr.  Cardoso,  for  respondent 

DAVIS,  P.  J.  —  The  appellant,  Bernard  Fellman,  bid  off 
the  premises  sold  on  the  judgment  of  foreclosure  in  the  above 
entitled  action  and  entered  into  the  usual  agreement  of  pur- 
chase. He  applied  to  the  court  at  special  term  to  be  relieved 
from  his  purchase  on  the  ground  that  several  defects  in  the 
proceedings  in  the  action,  particularly  specified  by  him, 
render  the  title  of  said  premises  invalid. 
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The  principal  of  these  defects  relates  to  the  order  of  publi- 
cation as  to  certain  non-resident  defendants  and  the  affidavit 
on  which  such  order  was  made. 

The  affidavit  states  that  six  of  the  defendants  (naming 
them)  reside  at  Selma,  in  the  state  of  Alabama,  and  that 
one  of  the  defendants  (naming  her)  resides  at  Greenville,  in 
the  state  of  Alabama.  There  is  no  statement  in  the  affidavit 
that  the  defendants  could  not  be  found  within  the  state  after 
due  diligence,  nor  is  there  anything  to  show  that  any  effort 
had  been  made  to  find  them.  The  affidavit  rests  upon  the 
naked  assertion  of  non-residence.  The  order,  in  form,  follows 
the  affidavit.  It  recites  that  it  appeared,  to  the  satisfaction 
of  the  court,  that  the  defendants  named  are  non-residents  of 
the  state  and  reside  at  the  places  named  in  the  affidavit. 

The  order  fails  to  recite  that  it  also  appeared,  to  the  satis- 
faction of  the  court,  that  the  defendants  could  not,  after  due 
diligence,  be  found  in  this  state.  There  is  nothing  to  indi- 
cate in  the  order  that  the  judge  or  court  passed  upon  that 
question,  and  nothing  was  laid  before  the  judge  calling  for 
his  determination  of  that  question.  The  order,  it  appears, 
was  made  by  myself  at  chambers  in  the  haste  and  pressure 
of  business  at  that  court,  relying  on  the  experience  of  the 
attorney,  in  this  class  of  actions,  in  the  preparation  of  such 
papers  and  orders.  I  am  unable  to  see  any  ground  upon 
which  the  order  can  be  treated  as  valid.  A  part  of  the 
defendants  named  as  non-residents  did  not  appear  in  the 
action,  and  as  to  them  the  judgment  is  inoperative. 

In  the  case  of  Hind  agt.  Bowles,  decided  at  special  term 
in  February,  1873,  I  had  occasion  to  examine  the  provisions 
of  the  Code,  under  which  the  question  in  this  case  arises,  and 
I  then  said :  To  obtain  an  order  for  publication  against  a 
non-resident  defendant  three  facts  must  be  made  to  appear  to 
the  court  or  judge  granting  the  same  : 

First.  That  the  defendant  cannot,  after  due  diligence,  be 
found  in  the  state. 

Second.  That  a  cause  of  action  exists  against  such  defend- 
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ant,  or  that  he  is  a  proper  party  to  an  action  relating  to  real 
property  in  this  state. 

Third.  That  the  defendant  is  not  a  resident  of  the  state. 

Proof  of  non-residence  satisfies  the  third  of  these  require- 
ments, but  it  does  not  show,  nor  of  itself  tend  to  show,  that 
the  defendant  cannot,  with  reasonable  diligence,  be  found 
within  the  state.  The  affidavit  of  non-residence  may  be 
entirely  true,  and  yet  the  defendant  be  in  the  presence  of 
the  affiant  at  the  time  he  makes  the  affidavit.  Large  num- 
bers of  the  business  population  of  this  city  are  residents  of 
adjacent  states  but  are  daily,  during  business  hours,  at  their 
places  of  business  in  this  city  and  easily  accessible  for  all 
purposes.  To  hold  that  a  simple  affidavit  of  non-residence 
tends  to  show  that  such  persons  cannot,  with  due  diligence, 
be  found  within  this  state,  is  to  establish  a  rule  at  war  with 
every  man's  practical  experience,  and  which  would  pervert 
the  provisions  of  the  Code  on  this  subject  into  instruments 
of  injustice* 

The  Code  has  created  no  rule  that  authorizes  service  of  a 
summons  by  publication  because  the  defendant  is  a  non-resi- 
dent, but  because,  being  such  non-resident,  he  "cannot,  after 
due  diligence,  be  found  within  the  state;  "  and  it  is  as  essen- 
tial to  prove  to  the  court  or  judge  this  latter  fact,  as  an 
existing  condition  of  things,  as  it  is  to  prove  non-residence 
itself. 

Where  the  affidavit  simply  asserts  that  the  defendant  can- 
not, after  due  diligence,  be  found  within  the  state,  coupled 
Avith  proof  of  non-residence,  the  most  that  can  be  said  for  it 
is  that  the  affiant  expresses  his  conclusion  of  the  former  fact 
from  his  proof  of  the  latter.  It  is,  in  substance,  saying  "  the 
defendant  cannot,  after  due  diligence,  be  found  within  the 
state  because  he  resides  out  of  it,"  a  conclusion  which  is  a 
non  sequitur  from  the  fact  stated.  In  short,  it  presents  only 
an  excuse  for  not  trying  to  find  him. 

But  the  Code  requires  that  the  fact  that  defendant  cannot 
be  found,  after  due  diligence,  within  the  state,  shall  u  appear, 
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by  affidavit,  to  the  satisfaction  of  the  court  or  judge."  Due 
diligence  means  some  effort  or  attempt  to  find  the  party 
which  the  coiirt  or  judge  shall  be  satisfied  is  reasonable  under 
the  circumstances  ;  and  the  phrase,  "  after  due  diligence,"  can 
have  no  other  just  signification  than  would  be  given  if  it 
read  after  due  diligence  has  been  used.  What  the  diligence 

o  O 

used  has  been  should  be  shown,  and  the  court  or  judge  is  to 
determine  whether,  under  the  circumstances,  it  is  or  is  not 
"  due"  within  the  intent  of  the  statute.  Of  course  the  judge 
or  court  will  determine  the  question  whether  the  diligence 
shown  is  due  or  not,  in  view  of  the  other  fact  that  the  defend- 
ant resides  out  of  the  state,  for  less  effort  to  ascertain  that  a 
.  non-resident  cannot  be  found  within  the  state  would  be  satis- 
factory proof  of  dne  diligence,  than  would  be  required  to 
show  that  a  resident  cannot  b,e  so  found. 

The  case  referred  to  was  upon  a  motion  to  set  aside  an 
order  of  publication ;  but  the  reasoning  applies  with  equal 
force  to  a  case  like  the  present  where  nothing  is  presented  by 
the  affidavit  but  naked  non-residence  to  call  for  the  conclu- 
sion of  the  judge  that  the  party  cannot,  after  due  diligence, 
be  found  within  the  state.  In  this  case  the  attack  upon  the 
order  of  publication  is  collateral  and  made  after  judgment. 

The  court  will,  under  such  circumstances,  make  every  pre- 
sumption and  intendment  favorable  to  the  upholding  of  the 
judgment  that  the  facts  of  the  case  will  permit,  and  slight 
facts  and  circumstances  by  which,  it  may  be  said,  the  mind 
of  the  judge  was  set  in  motion  to  determine  the  fact  of  which 
he  is  required  to  be  satisfied  have  been  held  sufficient  on  a 
collateral  inquiry  after  judgment.  But  no  case  has  yet  been 
upheld  in  which  the  affidavit  and  order  were  so  utterly  bald 
as  in  the  present.  In  Van  Rhade  agt.  Van  Rhade  this  court 
went  to  the  outer  verge  of  judicial  intendment  to  sustain  the 
judgment  (2  Sap.  Ct.  Rep.,  491). 

The  affidavit  in  that  case  stated  that  the  defendant  cannot, 
after  due  search,  be  found  within  this  state,  and  is,  in.  fact,  a 
resident  of  Berlin,  in  the  empire  of  Germany,  where  he  now 
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actually  resides ;  and  the  order  recited  that  it  satisfactorily 
appeared  to  the  judge  that  the  defendant  could  not,  after  due 
diligence,  be  found  within  this  state. 

The  court,  in  the  opinion  of  DANIELS,  J.,  fully  recognized 
the  requirements  of  the  Code  as  above  laid  down,  but  held 
that  the  language  of  the  affidavit  was  sufficient  to  support 
the  conclusion  of  the  judge  after  judgment  in  the  action.  The 
defendant  was  let  in  to  defend  on  the  merits  (and  see  Waffle 
agt.  Gabble,  53  Barb.,  577 ;  Peek  agt.  Cook,  47  Barb.,  549  ; 
Eailerbrook  agt.  Eailerbrook,  64  Barb.,  420 ;  Miller  agt. 
Brinkerhoff,  4  Denio,  118 ;  Wetter  agt.  Thornton,  46  Barb., 
390  ;  Wortman  agt.  Wortman,  17  Abb.,  67). 

The  conclusion  is  that  the  objection  of  the  appellant  to  the 
title  was  well  taken.  The  order  appealed  from  should  be 
reversed  with  ten  dollars  costs,  besides  disbursements,  and 
the  motion  granted,  with  costs. 

LAWKENCE  and  DANIELS,  JJ.,  concurred 
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SUPREME  COURT. 

CHARLES  W.  BARTLETT,  appellant,  agt.  ALEXANDER 

respondent. 

Amendment  of  judgment  roll  —  examination  in  supplementary  proceedings. 

Where  an  order  is  made  at  special  term  amending  a  judgment  roll,  which 
simply  conforms  it  to  the  conceded  facts,  and  substantially  to  the  facts 
sworn  to  by  the  plaintiffon  obtaining  the  order  of  publication,  on  appeal 
the  defendant  appellant  will  be  concluded  by  his  admissions  at  a  former 
special  term,  made  to  set  aside  the  judgment,  that  he  had  property  in  this 
state  at  the  time  of  the  publication. 

Supplemental  proceedings  are  not  authorized  by  the  Code  on  a  judgment  not 
in  personam. 

first  Department,  General  Term,  October ',  1874. 

APPEAL  from  an  order  of  the  special  term,  allowing  an 
amendment  of  the  judgment  roll. 

T.  F.  Donovan,-for  appellant. 

Beebe,  Wilcox  &  Hobbs,  for  respondent. 

DAVIS,  P.  J.  —  There  are  two  appeals  in  this  case.  The 
first  is  from  the  order  of  the  special  term  allowing  an  amend- 
ment of  the  judgment.  The  second  from  an  order  denying 
a  motion  that  the  court  fix  a  time  for  defendant  to  appear  and 
be  examined  in  the  supplemental  proceedings.  Both  of  these 
orders  appear  to  us  to  be  right.  The  order  made  at  general 
term  on  the  former  appeal  from  an  order  refusing  to  vacate 
the  judgment  contains  this  recital,  "  and  the  said  appellant  by 
his  counsel  having  admitted  on  the  argument  of  said  appeal 
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that  he  had  property  in  this  state  at  the  time  of  the  order  of 
publication  herein  was  made,  which  consisted  of  two  thirty- 
seconds  of  the  ship  Eliza  McNiel."  This  admission  appears  to 
have  been  one  of  thousands  upon  which  the  court  affirmed  the 
order  below,  "  without  prejudice  to  an  application  to  be  made 
at  chambers  to  correct  the  said  judgment  in  the  recital  or 
form  thereof." 

The  motion  was  made  at  special  term  in  conformity  to  this 
suggestion,  and  granted.  It  is  doubtful  whether  the  judgment 
was  not  void  on  its  face  without  such  recital,  but  on  this  point 
and  on  the  question  whether  the  recital  cures  it  we  express 
no  opinion. 

The  amendment  simply  made  the  roll  conform  to  the  con- 
ceded facts,  and  substantially  to  the  facts  sworn  to  by  plaintiff 
on  obtaining  the  order  of  publication.  In  respect  to  the 
order  denying  the  motion  to  fix  the  time  for  examination  on 
the  supplemental  proceedings,  it  is  enough  to  say  that  the 
judgment  was  not  one  in  pe-rsonam.  The  supplemental  pro- 
ceedings were  not  authorized  by  the  Code  on  such  a  judgment. 

Both  orders  should  be  affirmed,  with  ten  dollars  costs  on 
each  appeal,  pending  disbursements. 

DANIELS  and  LAWRENCE,  JJ.,  concurred. 
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COURT  OF  APPEALS. 

SARAH  GOULD,  Executrix,  &c.,  respondent,  agt.  HENRY  M. 
BENNETT,  appellant. 

Where  an  issue  of  fact  in  a  foreclosure  case  should  be  tried. 

An  action  to  foreclose  a  mortgage  upon  real  estate,  unless  referred  for 
trial,  is  triable  at  a  special  term,  in  the  county  where  the  premises  are 
situated  only. 

The  judge  who  holds  the  special  term  has  no  authority  to  adjourn  the 
trial  to  his  chambers  in  another  county.  And  where  the  trial  is  partially 
had  in  the  latter  county,  it  does  not  cure  the  error  for  the  judge  to 
adjourn  the  proceedings  back  to  the  special  term  in  the  former  county 
for  further  trial  and  decision. 

APPEAL  from  a  judgment  affirming  a  special  term  judg- 
ment rendered  in  a  mortgage  foreclosure  case. 

Joseph  D.  Fay,  for  appellant. 
P.  L.  McClelan,  for  respondent. 

Per  Curiam.  —  This  was  an  action  for  the  foreclosure  of  a 
mortgage  upon  real  estate,  situate  in  the  county  of  West- 
chester.  An  issue  of  fact  was  joined  by  the  complaint  and 
answer.  This,  unless  the  cause  was  referred  for  trial,  was 
triable  at  a  special  term,  in  the  county  of  Westchester  only 
(Code,  sec.  323).  The  judge  holding  the  special  term  in 
Westchester  county,  at  which  this  cause  was  upon  the  calendar 
for  trial,  adjourned  the  same  to  his  chambers,  in  Brooklyn, 
in  the  county  of  Kings.  At  such  adjourned  term  the  plain- 
tiff moved  the  case  for  trial  in  Brooklyn.  The  counsel  for 
the  defendant  objected  thereto,  on  the  ground  that  the  case 
could  only  be  tried  .in  the  county  of  Westchester.  The 
VOL.  XLIX  8 
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judge  overruled  the  objection  and  proceeded  to  the  trial,  to 
which  the  counsel  for  the  defendant  excepted.  The  counsel 
for  the  plaintiff'  insists  that  this  was  authorized  by  the 
amendment  to  section  24  of  the  Code,  providing  that  special 
terms  may  be  adjourned  to  be  held  at  a  future  day  at  the 
chambers  of  any  justice  of  said  court  residing  within  the 
district,  by  an  entry  in  the  same  manner,  and  then  adjourned 
from  time  to  time,  as  the  justice  holding  the  same  shall  order 
and  direct.  The  position  cannot  be  sustained.  It  was  not 
the  intention  of  the  amendment  to  transfer  the  trial  of  local 
cases  to  other  and  perhaps  distant  counties  to  which  the  term 
might  be  adjourned,  but  to  facilitate  the  transaction  of  such 
business  as  might  have  been  done  in  the  county  to  which  the 
term  was  adjourned,  at  a  term  originally  appointed  to  be 
held  there.  This  has  been  so  held  by  this  court  in  a  case 
not  reported. 

The  counsel  for  the  plaintiff  further  insists  that  the  error 
was  obviated  for  the  reason  that  the  judge,  after  partly  trying 
the  case  in  Brooklyn,  by  taking  a  part  of  the  testimony, 
adjourned  the  further  proceedings  in  the  trial  to  a  special 
term  thereafter  to  be  held  in  the  county  of  Westchester,  at 
which  further  testimony  was  taken,  and  the  judgment  given. 
This,  so  far  from  obviating  unless  consented  to,  was  an  addi- 
tional error. 

The  court  has  no  more  authority  to  require  parties  without 
their  consent  to  go  with  their  witnesses  from  county  to 
county,  partially  trying  the  case  in  each,  in  cases  triable  by 
the  court  without  a  jury,  than  it  has  in  cases  triable  by  jury, 
and  to  require  the  jurors  to  attend  out  of  their  county.  The 
judgment  must  be  reversed  and  a  new  trial  ordered  upon 
this  ground. 

An  examination  of  the  questions  made  upon  the  merits  is 
omitted,  for  the  reason  that  it  clearly  appears  that  the  facts 
from  which  they  arise  may  be  varied  upon  a  retrial. 

All  concur. 
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NEW  YORK  SUPERIOR  COURT. 

THEODORE  SCHMALHOLZ  agt.  GUSTAVDS  POLHAUS  and  WIFE. 
Appearance,  when  confers  jurisdiction  — parties  in  foreclosure  case. 

Appearance  by  attorney  is  equivalent  to  personal  service  in  the  county  in 
conferring  jurisdiction  upon  this  court. 

Where  the  mortgagor  of  real  estate  has  parted  with  the  equity  of  redemp- 
tion in  the  mortgaged  premises,  he  is  not  a  proper  party  to  a  motion  by 
the  purchaser  at  the  foreclosure  sale,  to  set  aside  the  sale  for  defect  of 
title. 

Neither  is  the  mortgagor's  wife,  who  never  executed  the  mortgage  —  the 
sale  being  made  expressly  subject  to  her  inchoate  right  of  dower  —  a 
proper  party  to  such  motion. 

General  Term,  January,  1875. 

APPEAL  from  a  decision  on  a  motion  by  plaintiff,  as  pur- 
chaser at  a  foreclosure  sale,  to  set  aside  the  sale  for  defect 
of  title. 

MONELL,  C.  J.  —  None  of  the  objections  to  the  title  are 
sound. 

The  jurisdiction  of  this  court  cannot  be  questioned.  Its 
general  equity  jurisdiction,  under  the  provisions  of  the  Code, 
was  fully  established  in  Forrest  agt.  Forrest  (25  N.  Y.  R., 
501),  and  in  actions  for  the  foreclosure  of  a  mortgage,  by  the 
express  terms  of  section  33  of  the  Code.  In  all  cases  it  has 
jurisdiction  when  the  party  is  served  in  the  county.  An 
appearance  by  attorney  is  equivalent  to  personal  service 
(Rule  14;  Schwinger  agt.  Hickox,  46  How.  Pr.  R.,  114). 

The  mortgagor  having  parted  with  the  equity  of  redemp- 
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tion,  had  no  interest  which  rendered  it  necessary  that  he 
should  be  made  a  party  (Denny  agt.  Clark,  16  How.  Pr.  R., 
424 ;  Van  Nest  agt.  Latson,  19  Barb.,  604). 

The  mortgagor's  wife  not  having  executed  the  mortgage 
could  not  be  divested  of  her  inchoate  right  of  dower,  and  she 
was  not,  therefore,  a  necessary  party  to  this  motion. 

Besides,  the  sale  was  expressly  subject  to  such  dower  right. 
The  pendency  of  the  action  to  set  aside  the  deed  to  Polhaus 
is  not  an  objection  which  the  purchaser  can  raise.  That 
deed  released  the  dower  right  of  the  mortgagor's  wife,  and 
she  is  seeking  to  avoid  it.  The  .purchaser,  however,  had 
notice,  at  the  time  of  sale,  of  the  existence  of  such  dower 
claim,  and  in  express  terms  purchased  subject  to  it. 

The  plaintiff  may  have  an  order  for  a  resale  of  the  prop- 
erty. The  sum  deposited  with  the  referee  on  the  former  sale 
cannot  be  ordered  to  be  paid  to  the  plaintiff.  It  must  abide 
the  result  of  the  sale  under  this  order. 

As  another  sale  could  have  been  had,  under  the  terms  of 
sale,  this  motion  was  not  necessary. 

Besides,  the  plaintiff  could  have  applied  for  an  order  to 
compel  the  purchaser  to  complete  the  purchase. 

The  plaintiff,  therefore,  not  to  have  costs  of  this  motion. 
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SUPKEME  COURT. 

JOHN   ROMAIN,    as  continuing  partner,  &c.,  appellant,   agt. 
DAVID  J.  GARTH,  executor,  &c.,  respondent. 

Mock  of  proceeding  to  discharge  the  entry  upon  the  docket  of  the  release  of  a 

judgment. 

Where  the  release  of  a  judgment  has  been  duly  entered  on  the  docket  of 
a  judgment,  it  cannot  be  attacked  collaterally  by  motion  in  another 
action;  the  entry  can  only  be  avoided  by  a  direct  proceeding  or  action 
for  that  purpose. 

The  plaintiff  should  not  be  precluded  by  the  laches  of  his  attorney  from 
setting  up  in  his  complaint  that  the  release  was  for  any  reason  null  and 
void,  or  that  it  was  fraudulently  made. 

New  York  General  Term,  First  Department,  October,  1S74:. 

APPEAL  from  an  order  of  the  special  term  denying  a  motion 
made  by  plaintiff  for  a  cancellation  of  an  entry  that  the 
judgment  upon  which  the  plaintiff  sues  had  been  released, 
such  entry  being  made  by  the  clerk  of  the  county  of  New 
York,  on  the  docket  of  the  judgment. 

Also  an  appeal  by  the  plaintiff  from  an  order  denying 
leave  to  amend  the  complaint,  in  this  action,  by  inserting  alle- 
gations as  to  the  invalidity  of  said  release,  and  claiming  that 
the  defendant  be  enjoined  from  giving  said  release  in  evi- 
dence on  the  trial  of  this  action,  and  that  said  release  be 
given  up  to  be  canceled. 

George  IF.  Lord,  for  appellant. 
Sackett  &  Lang,  for  respondent. 
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LAWRENCE,  J.  —  I  am  of  opinion  that  the  first  motion  was 
properly  denied.  It  would  be  anomalous  for  the  court  on  a 
mere  motion,  in  this  action,  to  adjudge  that  an  entry  —  on 
its  face  duly  made  by  the  clerk  of  the  county  on  the  docket 
of  a  judgment  in  another  action,  that  said  judgment  had 
been  released  —  was  void  for  the  reason  that  the  release  was 
invalid,  or  that  the  entry  had  been  fraudulently  made. 

The  release  cannot  be  attacked,  nor  the  entry  avoided,  save 
in  a  direct  proceeding  or  suit  for  that  purpose. 

Second.  I  am,  however,  of  the  opinion  that  the  second 
motion  should  have  been  granted ;  although  it  appears  that 
the  attorney  for  the  appellant  knew  of  the  existence  of  the 
release  at  the  time  this  action  was  commenced.  I  do  not 
think  that  the  plaintiff  should  be  precluded,  by  the  laches  of 
his  attorney,  from  setting  up  in  his  complaint  that  the  release 
was  for  any  reason  null  and  void,  or  that  it  was  fraudulently 
made,  and  I  do  not  think  that  so  much  time  had  elapsed, 
before  the  motion  was  made,  as  to  justify  the  court  in  hold- 
ing that  the  plaintiff  should  be  barred  from  showing  the 
invalidity  of  the  release,  if  it  is,  in  fact,  invalid. 

The  court  has  the  power  to  allow  the  amendment  which  is 
asked  for,  and  on  proper  terms  it  should  be  granted  (Gray 
agt.  Brown,  15  How.,  p.  556;  Code,  sec.  173). 

Upon  payment  of  all  the  costs  in  the  action,  and  disburse- 
ments up  to  the  present  time,  and  costs  of  motion,  the  plain- 
tiff may  have  leave  to  amend  his  complaint  as  moved  for. 
On  these  conditions  the  second  order  appealed  from  should 
be  reversed  without  costs. 

The  first  order  appealed  from  is  affirmed  with  costs. 

DANIELS,  J.,  and  DAVIS,  P.  J.,  concurred. 
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SUPREME  COURT. 

THOMAS  C.  CLARK,  appellant,  agt.  JAMES  DONALDSON, 
respondent. 

Trial  by  referee  —  Ms  authority  to  decide  on  conflicting  and  preponderating 

evidence. 

Where  there  is  a  conflict  of  evidence  on  the  trial  before  a  referee,  between 
the  plaintiff  and  defendant  as  to  the  making  of  a  certain  agreement 
between  them,  the  referee's  decision  thereon  will  not  be  disturbed  on 
appeal. 

And  where  there  is  some  conflict  of  evidence  on  another  point  and  the 
preponderance  and  weight  of  evidence  is  in  favor  of  the  rulings  and 
decision  of  the  referee  thereon,  this  court  will  sustain  such  findings. 

It  is  the  duty  of  the  appellant  in  making  up  his  case,  to  show  plainly  that 
an  erroneous  ruling  was  made  adversely  to  him,  and  not  leave  that  fact 
to  appear  by  inference  or  conjecture. 

New  York  General  Term,  First  Department,  October,  1874. 

APPEAL  from  judgment  entered  on  the  report  of  a  referee. 

\ 

John  A.  Porter  &  W.  J.  Richardson,  for  appellant. 
Francis  Tillou,  for  respondent. 

DAVIS,  P.  J. — The  complaint  in  this  case  sets  forth  two 
causes  of  action.  The  first  is  upon  the  alleged  agreement 
between  plaintiff  and  defendant  (made  at  the  time  of  the 
purchase  by  defendant  of  plaintiff's  stock,  and  the  good-will 
of  his  business),  whereby  defendant  agreed  to  take  charge  of 
plaintiff's  books  of  account,  and  of  divers  accounts  for  goods 
sold  and  delivered,  upon  which  unpaid  balances  were  owing. 
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and  to  collect  the  same  for  plaintiff,  and  pay  over  the  proceeds 
to  him ;  and  the  plaintiff  averred  that,  pursuant  to  such 
agreement,  the  defendant  had  collected  the  sum  of  SI, 745. 65, 
which,  on  demand,  he  had  neglected  and  refused  to  pay  to 
defendant. 

The  second  cause  of  action  is  for  rent  alleged  to  be  due 
from  defendant  to  plaintiff  for  the  use  and  occupation  of  a 
stable,  "  let  and  rented,"  as  plaintiff  avers,  by  him  to  defend- 
ant, upon  an  agreement  to  pay  for  such  use  what  the  same 
should  be  reasonably  worth. 

These  several  causes  of  action  were  put  in  issue  by 
defendant. 

On  the  trial  the  questions  were,  so  far  as  related  to  the 
first  cause  of  action,  whether  any  such  agreement  was  made 
by  defendant  in  respect  to  the  collection,  and  whether  the 
moneys  were  collected  by  him,  or  on  his  behalf,  or  by  the 
firm  of  Thomas  Donaldson  &  Co.  Upon  these  questions  the 
learned  referee  found  in  favor  of  the  defendant.  Upon  the 
first  of  them,  to  wit,  whether  the  agreement  was  made,  there 
was  a  direct  conflict  between  the  plaintiff  and  defendant  in 
their  respective  testimony ;  and  upon  the  second,  while  there 
was  some  conflict  in  th$  evidence,  it  is  impossible  not  to  see 
that  a  strong  preponderance  tended  to  uphold  the  allegation 
of  the  defendant  that  he  did  not  collect  any  part  of  the 
money,  and  that  none  of  it  was  collected  on  his  behalf.  We 
think  the  findings  of  the  referee,  upon  bpth  these  questions, 
are  in  accordance  with  the  wTeight  of  evidence,  and  certainly 
are  so  strongly  supported  by  proof  that  no  principle  applica- 
ble to  such  cases  would  justify  this  court  in  interfering  with 
his  conclusions. 

As  to  the  second  cause  of  action,  the  testimony  of  plaintiff, 
if  fully  believed,  in  the  absence  of  all  proof  of  the  value  of 
the  use  of  the  stable,  would  only  have  justified  the  recovery 
of  a  nominal  sum;  but  the  defendant,  in  his  testimony,  flatly 
denied  the  alleged  agreement  to  pay  for  the  use  of  the  stable; 
and  it  seems  very  clearly  to  have  been  proved  that  he  did  not 


NEW  YORK  PRACTICE  REPORTS.  65 

Clark  agt.  Donaldson. 

use  the  same,  but  that  the  use  was  altogether  by  the  firm  of 
Thomas  Donaldson  &  Co.,  by  whom  the  referee  has  found 
the  business  was  carried  on  as  purchasers  from  defendant. 
In  respect  of  this  cause  of  action,  also,  we  think  the  referee 
reached  conclusions  amply  supported  by  evidence,  and  not  to 
be  disturbed  by  the  court. 

A  careful  examination  of  all  the  exceptions  taken  by  the 
plaintiff  in  the  progress  of  the  trial,  fails  to  disclose  any 
ruling  on  the  part  of  the  referee  which  would  justify  a  rever- 
sal of  the  judgment.  The  evidence  objected  to  seems  to 
have  been  properly  received  in  the  cases  specially  pointed 
out  by  the  points  of  the  appellant's  counsel ;  and  in  cases  of 
alleged  exclusion  the  rulings  of  the  referee  do  not  seem  to  us 
to  have  been  wrong.  In  respect  to  the  question  at  folio  398 
of  the  case,  which  might  properly  have  been  answered,  it 
does  not  appear  that  the  answer  was  excluded  and  an  excep- 
tion taken  to  the  exclusion.  On  the  contrary,  the  inference, 
both  from  the  form  of  stating  what  transpired,  and  from  simi- 
lar objections  and  rulings  in  the  course  of  the  same  examina- 
tion, is,  that  the  referee  overruled  the  objection  to  the 
question,  and  that  defendant  was  the  excepting  party.  It 
was  the  duty  of  the  appellant,  if  he  desired  to  raise  any 
question  here,  to  have  so  made  his  case  as  to  show  plainly 
that  an  erroneous  ruling  was  made  adversely  to  him,  and  not 
to  have  left  that  fact  to  appear  by  mere  inference  or  con- 
jecture. 

It  is  insisted  that  the  referee  admitted  the  evidence  of  a 
witness  which  was  objected  to  by  plaintiff,  and  never  decided 
the  objection ;  thus  preventing  the  plaintiff  from  excepting. 
This  is  claimed  to  be  error  within  the  case  of  Sharp  v.  Free- 
man (45  K  Y.,  802). 

But  no  objection  was  made  to  the  course  taken  by  the 
referee.  The  plaintiff  must  be  deemed  to  have  assented  to 
it ;  and  we  think  he  cannot  allege  error  in  such  a  case  unless 
it  appears  that  his  exception  would  have  been  well  taken  had 
the  ruling  of  the  referee  been  adverse  to  his  objection. 
VOL.  XLIX.  9 
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We  think  the  evidence  was  clearly  competent,  and  that  an 
exception,  if  properly  interposed,  would  not  have  been  avail- 
able, and  that  to  hold  the  course  taken  by  the  referee  to  have 
been  a  mistrial,  where  the  exception  of  the  party  would  have 
been  of  no  legal  value,  would  in  such  a  case  be  a  sacrifice  of 
the  substance  of  justice  to  the  shadow  of  an  unavailing  for- 
mality. The  case  referred  to  does  not  justify  us  in  going  to 
such  an  extreme. 

We  think  the  judgment  should  be  affirmed. 

LAWKENCE  and  DANIELS,  JJ.,  concurred. 
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NEW  YORK  SUPREME  COURT. 

STEPHEN  B.  WOOLBRIDGE,  plaintiff,  agt.  THE  MAYOR,  ALDER- 
MEN AND  COMMONALTY  OF  THE  CITY  OF  NEW  YORK  and 
THE  METROPOLITAN  FIRE  DEPARTMENT,  defendants. 

City  of  New  York  not  liable  for  the  acts  or  omissions  of  the  fire  department. 

The  metropolitan  fire  department  of  the  city  of  New  York  was  created 
and  organized  by  an  act  of  the  legislature.  It  has,  by  such  act,  control 
and  management  of  the  men  and  property,  and  the  measures  and  action 
for  the  prevention  and  extinguishment  of  fires. 

The  commissioners  are  not  the  agents  of  the  city  corporation,  and  the  city 
is  not  liable  for  the  acts  or  omissions  of  the  department  or  its  commis- 
sioners or  agents,  consequently  the  city  is  not  liable  for  personal  injuries 
caused  by  the  explosion  of  a  steam  fire  engine  in  the  street,  used  by  the 
fire  department. 

Special  Term,  January,  1875. 

DEMURRER  to  complaint. 

H.  Brodhead,  for  plaintiff. 

D.  J.  Dean,  for  defendant,  The  Mayor,  &e. 

VAN  VORST,  J.  —  The  defendant,  The  Metropolitan  Fire 
Department,  was  created  and  organized  by  chapter  249,  Laws 
of  1865.  The  commissioners  of  this  department,  created  by 
the  act,  were  to  have  the  control  and  management  of  the 
men  and  property  and  the  measures  and  action  for  the  pre- 
vention and  extinguishment  of  fires. 

The  commissioners  were  not  appointed  by,  nor  were  they 
the  agents  of  the  city  corporation. 

The  act  in  question  does  not  render  the  city  liable  for  the  acts 
or  omissions  of  the  department  or  its  commissioners  or  agents. 
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In  Classing  agt.  The  Metropolitan  Fire  Department  (1 
Sweeny,  224),  the  fire  department  was  held  liable,  as  a  cor- 
poration, for  injury  occasioned  by  the  negligence  of  its  agents. 

The  injury  complained  of  in  this  action  was  similar  to  that 
in  the  action  above  mentioned,  the  plaintiff  being  severely 
wounded  by  the  explosion  of  a  steam  fire  engine  in  the  street. 

That  the  complaint  alleges  that  the  fire  department  was  the 
agent  of  the  city  corporation,  when  the  statute  creating  the 
department  and  defining  its  duties  is  also  set  up,  cannot  in 
law  be  held  to  establish  such  fact. 

The  statute  referred  to  in  the  complaint  must  control  in 
determining  the  liabilities  of  the  parties  affected,  and  its 
terms  must  qualify  the  allegations  of  the  complaint. 

In  Jewett  agt.  The  City  of  New  Haven  (38  Conn.  R.,  368  ; 
S.  C.,  9  Amer.  R.,  382),  it  was  held  that  a  city,  authorized 
by  its  charter  to  establish  and  regulate  a  fire  department,  is 
not  liable  for  injuries  occasioned  by  the  negligence  of  a  fire- 
man wbile  engaged  in  the  discharge  of  his  duties,  although 
such  fireman  is  employed  and  paid  by  the  city  (Hafford  agt. 
City  of  New  Bedford,  16  Gray  R.,  297).  And  in  Fisher 
agt.  City  of  Boston  (104  Mass.,  87),  the  court  decided  that  a 
city  is  not  liable  for  a  personal  injury  resulting  from  the  neg- 
ligence of  the  officers  and  members  of  its  fire  department, 
although  the  department  was  established  and  regulated  under 
a  special  statute  which  applied  to  that  city  alone,  and  by  its 
terms  required  that  it  should  be  accepted  by  the  city  council 
before  it  should  become  a  law. 

In  the  management  of  the  property  and  apparatus,  and  in 
their  acts  put  forth  in  the  extinguishment  of  fires,  the  firemen 
act  not  for  the  city  corporation,  but  for  the  general  public. 

In  Fisher  agt.  The  City  of  Boston,  above  referred  to,  the 
injury  to  the  plaintiff  arose  from  the  bursting  of  a  defective 
hose  attached  to  a  fire  engine  at  a  fire. 

There  should  be  judgment  for  the  defendant,  The  Mayor, 
Aldermen  and  Commonalty  of  the  City  of  New  York,  on  the 
demurrer,  with  costs. 
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SUPREME  COURT. 

THOMAS   FOSTEK,  plaintiff  in  error,   agt.  THE  PEOPLE, 
defendant  in  error. 

The  omission  to  mention  in  the  indictment  certain  articles  taken  by  a 
burglar  does  not  necessarily  prevent  proof  of  their  theft,  if  the  same 
constituted  a  part  of  the  transaction  on  which  the  indictment  was 
found. 

An  objection  made  to  the  introduction  of  evidence  not  based  upon  fact, 
is  tantamount  to  a  waiver  of  the  right  to  object  to  the  introduction  of 
the  articles  contained  in  a  box,  which  had  not  been  objected  to  on 
tenable  grounds. 

First  Department,  General  Term,  October,  1874. 

WRIT  of  error  to  the  court  of  general  sessions  for  the  city 
and  county  of  New  York. 

Wm.  F.  Howe,  for  plaintiff  in  error. 

B.  K.  Phelps,  district  attorney,  for  defendant  in  error. 

DANIELS,  J. — The  prisoner  was  convicted  of  the  crime  of 
burglary  in  the  third  degree,  committed  by  breaking  and 
entering  a  store  in  the  nighttime,  and  stealing  therefrom 
certain  goods  kept  there  for  sale.  It  was  claimed  in  his 
behalf  that  the  crime  of  burglary  was  not  established  by  the 
evidence.  But  as  it  appeared  that  the  scuttle  had  been 
forced  open  and  the  lock  of  the  back  door  had  been  burst 
off,  through  which  the  entry  in  the  store  had  been  made,  no 
reason  existed  for  the  support  of  that  objection. 

Among  the  articles  missed  from  the  store  in  the  morning, 
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when  the  burglary  and  theft  were  discovered,  was  a  quantity 
of  cigars,  not  mentioned  in  the  indictment.  That  they  had 
disappeared  with  the  articles  which  were  set  forth  was  allowed 
to  be  proven  by  the  court.  Their  theft  constituted  a  part  of 
the  transaction  on  which  the  indictment  was  found,  and  for 
that  reason  no  well  founded  objection  could  be  taken  to  the 
allowance  of  proof  of  the  fact.  It  was  a  part  of  the  same 
act  which  constituted  the  crime  charged,  and  admissible  as  a 
circumstance  showing  its  nature  and  extent. 

A  box  containing  burglars'  tools,  found  in  the  office  of 
Adams  Express  Company,  at  Boston,  shortly  after  the  burg- 
lary, was  produced  and  identified  at  the  trial.  By  a  witness 
residing  opposite  to  the  prisoner  it  was  shown  that  the  box 
had  been  made  for  him  by  a  carpenter  working  in  the 
vicinity,  and  that  it  had  afterward  been  taken  by  the  pris- 
oner to  his  own  residence,  and  sent  away  from  there  in  an 
express  wagon.  It  was  marked  with  the  name  of  Foster, 
and  found  at  the  express  office  at  Boston,  while  he  and 
another  person  were  there  for  the  probable  purpose  of  taking 
it  away.  This  was  certainly  sufficient  to  connect  the  pris- 
oner with  it,  and  to  warrant  the  court  in  receiving  it  as 
evidence,  as  long  as  no  other,  or  different,  objection  was  taken 
to  its  admissibility.  It  was  simply  objected  to,  because  it 
was  in  no  way  proven  to  be  connected  with  the  prisoner.  In 
view  of  the  evidence  given  upon  the  subject  this  objection 
was  without  the  least  colorable  support. 

After  the  box  and  its  contents  had  been  received  in  evi- 
dence, objection  was  made  to  the  witness  stating  what  the 
jimmy,  drill  and  fuse  were,  and  after  the  prosecution  rested 
a  motion  was  made  to  strike  out  the  evidence  given  as  to  the 
contents  of  the  box  and  the  description  of  the  instrument ; 
but  as  the  box  and  its  contents  had  been  received  and  placed 
before  the  jury  without  violating  any  of  the  prisoner's  rights, 
no  harm  could  be  done  to  him  by  permitting  the  officer  to 
name  the  instruments  produced.  He  waived  the  right  to 
object  to  them  as  evidence  by  specifically  restricting  and  con- 
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fining  his  objection  to  a  particular  reason  having  no  found- 
ation in  the  case.  After  that  no  valid  objection  could  exist 
to  evidence  showing  the  names  of  some  of  the  articles  con- 
tained in  the  box.  By  the  form  in  which  the  objection  was 
made,  the  defendant,  in  substance,  conceded  that  the  box  and 
its  contents  were  proper  evidence  if  he  had  been  sufficiently 
shown  to  be  connected  with  them.  After  that  virtual  con- 
cession, and  the  box  and  its  contents  were  received  in  evi- 
dence, and  the  prosecution  rested  the  case,  it  was  too  late 
to  allow  the  motion  to  strike  out  the  evidence  to  prevail 
(Quinn  agt.  Lloyd,  41  N.  Y.,  349). 

No  other  objections  have  been  taken  to  the  propriety  of 
the  prisoner's  conviction ;  and  as  those  considered  can  neither 
of  them  be  maintained,  the  judgment  should  be  affirmed. 

DAVIS,  P.  J.,  and  BAKKETT,  J.,  concurred. 
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NEW  YOKE   SUPERIOR   COURT. 
JESSE  FONDA  agt.  PAUL  J.  AKMOUK. 

Application  to  perpetuate  testimony. 

The  power  to  summon  a  witness  for  examination  for  the  purpose  of  per- 
petuating his  testimony,  is  given  to  a  judge  of  this  court,  but  not  to  the 
court  itself. 

In  proceedings  for  such  purpose,  therefore,  the  judges  of  this  court  act  as 
quasi  supreme  court  commissioners. 

The  power  to  act  does  not  depend  upon  the  fact  that  the  action  is  in  this 
court.  It  may  be  exercised  in  actions  pending  in  other  courts. 

A  judge  of  this  court  is  confined  in  the  exercise  of  his  judicial  functions 
to  the  city  of  New  York,  and  he  can  perform  no  judicial  act  whatever 
elsewhere. 

It  has  been  held  not  to  be  irregular  to  take  the  testimony  in  the  county 
of*  a  supreme  court  commissioner,  although  the  witness  resided  out  of 
such  county. 

Chambers,  January,  1875. 

THIS  was  an  application  to  a  judge  of  this  court,  under 
sections  33  and  34  of  2  Revised  Statutes,  398,  to  perpetuate 
the  testimony  of  a  witness. 

The  action  is  pending  in  this  court. 

The  thirty-fourth  section  provides  that,  "  upon  producing 
to  any  justice  of  the  supreme  court,  or  to  any  officer  author- 
ized to  perform  the  duties  of  such  justice,  at  chambers, 

*  *     *    &c.,  due  proof  by  affidavit,  &c.,  such  officer  shall 
appoint  a  place  within  the  county,  where  such  witness  resides, 

*  *     *     for  his  examination." 

Upon  the  proper  affidavit  the  judge  issued  a  summons  to 
the  witness,  requiring  him  to  appear  in  the  chambers  of  this 
court,  in  this  city,  and  be  examined. 
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On  the  return  of  the  summons  it  was  shown  that  the  wit- 
ness resides  in  the  city  of  Brooklyn,  and  a  motion  was 
thereupon  made  to  set  the  summons  aside. 

Mr.  Hutchins,  for  motion. 
C.  JS.  Smith,  opposed. 

MONELL,  C.  J. — The  power  to  summon  a  witness  for  exam- 
ination for  the  purpose  of  perpetuating  his  testimony  is  given 
to  a  judge  of  this  court,  but  not  to  the  court  itself. 

Under  section  23  of  the  act  organizing  this  court  (Laws 
1828)  the  justices  of  this  court  are  authorized  to  perform  all 
the  duties  which  the  justices  of  the  supreme  court  out  of 
term  are  authorized  to  do  and  perform  by  any  statute  of  this 
state. 

In  proceedings,  therefore,  to  perpetuate  testimony,  we  act 
as  quasi  supreme  court  commissioners  ;  and  our  power  to  act 
does  not  depend  upon  the  pendency  of  the  action  in  this 
court,  but  we  may  proceed,  although  the  action  is  pending  in 
any  other  court. 

But  a  judge  of  this  court  is  confined  in  the  exercise  of  his 
judicial  functions  to  the  city  of  New  York,  and  he  can  per- 
form no  judicial  act  whatever  elsewhere. 

Therefore,  although,  acting  as  a  supreme  court  judge,  he 
may  summon  a  witness  for  examination,  he  cannot  go  out  of 
the  city  of  New  York  to  take  the  examination  (Jackson  agt. 
Leek,  12  Wend.,  105). 

The  statute  requires  that  the  place  for  the  examination  of 
the  witness  shall  be  within  the  county  where  such  witness 
resides.  Hence  no  order  can  be  made  for  his  examination 
elsewhere,  either  by  a  justice  of  the  supreme  court,  or  by 
any  other  officer  acting  as  such  a  justice  (Sheldon  agt.  Wood, 
2  Bosw.,  267).  Although  in  Jackson  agt.  Leek  (supra),  it 
was  held  not  to  be  irregular  to  take  the  examination  in  the 
county  of  a  supreme  court  commissioner,  notwithstanding 
the  witness  resided  out  of  such  county. 
VOL.  XLIX  10 
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Had  the  witness,  therefore,  in  this  case  appeared  at  the 
place  appointed  in  this  city,  and  submitted  to  an  examination, 
it  would  have  been  regular. 

But  as  he  has  not  appeared  for  such  a  purpose,  and  only 
appeared  by  his  counsel  to  object,  he  cannot  be  required  to 
obey  the  summons. 

To  obtain  his  examination,  the  party  must  procure  a  sum- 
mons returnable  in  the  city  of  Brooklyn. 

The  proceeding  must  be  discharged. 


NEW  YORK  PRACTICE  REPORTS.  75 


Secomb  agt.  Milwaukee  and  St.  Paul  Railway  Co. 


U.  S.  SUPKEME  COURT. 

DAVID  A.  SECOMB,  plaintiff  in  error,  agt.  THE  MILWAUKEE 
AND  ST.  PAUL  RAILWAY  COMPANY. 

The  exercise  of  the  right  of  eminent  domain. 

A  body  which  has  a  legal  corporate  existence  is  capable  of  performing  an 
act  of  condemnation  of  private  property  for  public  use. 

It  is  in  the  discretion  of  the  legislature  to  determine  the  mode  of  exercising 
the  right  of  eminent  domain,  subject  to  the  organic  law. 

The  construction  of  a  railroad  is  a  public  necessity  in  contemplation  of 
law,  and  the  taking  of  private  property  for  its  construction  is  legal. 

October  Term,  1874. 

IN  error  to  the  circuit  court  of  the  United  States  for  the 
district  of  Minnesota. 

Mr.  justice  DAVIS  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  to  recover  possession  of  a 
town  lot  in  Minneapolis,  occupied  by  the  defendant  in  error 
as  a  part  of  its  road-bed.  The  case  was  tried  by  the  court 
without  the  intervention  of  a  jury,  and  the  only  material 
point  for  inquiry  is  whether,  on  the  whole  case,  the  decision 
of  the  court  below,  which  was  adverse  to  the  plaintiff,  was 
correct.  It  is  true  there  was  an  objection  to  the  ruling  of 
the  court  admitting  evidence,  but  it  is  unnecessary  to  notice 
it,  because  this  evidence  was  the  basis  on  which  the  court 
rested  its  judgment,  and  without  it  the  defense  is  not  sustained. 

The  case  was  this:  Hiram  Osborn  and 'Ovid  Pinney  were, 
in  1863,  the  owners  of  the  premises  in  controversy ;  and,  in 
1870,  by  deeds  of  quit-claim  conveyed  all  the  right  they  had 
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in  the  property  to  the  plaintiff.  Long  before  these  convey- 
ances, the  Minnesota  Central  Railroad  Company,  under  whom 
the  defendant  claims,  located  and  built  a  railroad  across  the 
premises,  and  occupied  it  for  railroad  purposes. 

The  defendant  insists  that  this  occupation  was  lawful,  for 
the  reason  that  the  company  took  the  proper  steps  to  condemn 
the  land,  and  had  the  right  to  condemn  it.  Whether  this  is 
so  of  necessity,  depends  on  the  laws  of  the  state ;  and  if  these 
laws  have  been  construed  by  the  highest  court  of  the  state,  in 
a  case  of  similar  character,  the  federal  courts  are  relieved  of 
all  difficulty. 

"We  do  not  feel  called  upon  to  enter  into  an  examination  of 
the  several  acts  on  this  subject,  both  public  and  private,  which 
are  quite  numerous,  in  order  to  show  that  the  Minnesota 
Central  Company  had  a  corporate  existence,  and  was,  there- 
fore, capable  of  performing  an  act  of  condemnation.  It  is 
enough  to  say  that  the  point  is  settled  in  favor  of  the  com- 
pany by  the  decision  and  reasoning  of  the  supreme  court  of 
Minnesota,  in  the  case  of  the  First  Division  of  the  St.  Paul 
and  Pacific  Railroad  Company  agt.  Parcher  (14  Minnesota 
E.,  207). 

The  Minnesota  Central  Company  was  authorized  by  law  to 
procure  the  condemnation  of  land  for  the  use  of  its  road,  and 
from  the  findings  of  fact  by  the  circuit  court,  it  sufficiently 
appears  that  the  statutory  provisions  on  the  subject  were 
observed. 

It  is  no  longer  an  open  question  in  this  country  that  the 
mode  of  exercising  the  right  of  eminent  domain,  in  the 
absence  of  any  provision  in  the  organic  law  prescribing  a 
contrary  course,  is  within  the  discretion  of  the  legislature. 
Ther-e  is  no  limitation  upon  the  power  of  the  legislature  in 
this  respect,  if  the  purpose  be  a  public  one,  and  just  compen- 
sation be  paid  or  tendered  to  the  owner  for  the  property 
taken.  This  general  rule  has  received  the  sanction  of  the 
supreme  court  of  Minnesota  in  analogous  cases  to  the  one  at 
bar  ( Weir  agt.  The  St.  Paul,  Stillwater  and  Taylor's  Falls 
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E.  R.  Co.,  18  Minnesota,  155 ;  Langford  agt.  Commission- 
ers of  Ramsey  County,  16  Minnesota,  375). 

It  hardly  need  be  said  that  the  taking  of  private  property 
in  order  that  a  railroad  may  be  constructed  is  a  public  neces- 
sity. It  is  urged  that  the  property  in  controversy  was  occu- 
pied before  the  proceedings  in  condemnation  were  begun ; 
but  there  is  nothing  in  the  findings  of  fact  to  show  that  this 
was  so.  Even  if  the  plaintiff  were  in  a  situation  to  make 
the  objection  it  would  not  avail  him ;  for  prior  occupation 
without  authority  of  law  would  not  preclude  the  company 
from  taking  subsequent  measures  authorized  by  law  to  con- 
demn the  land  for  their  use.  If  the  company  occupied  the 
land  before  condemnation,  without  the  consent  of  the  own- 
ers, and  without  any  law  authorizing  it,  they  are  liable  in 
trespass  to  the  persons  who  owned  the  land  at  the  time,  but 
not  the  present  plaintiff. 

It  is  urged,  also,  against  the  validity  of  the  award  of  the 
commissioners,  that  it  was  not  made  in  reasonable  time,  or 
the  amount  of  it  ever  paid  or  tendered  to  the  parties  in 
interest.  Whether  this  be  so  or  not  does  not  concern  the 
plaintiff.  It  is»  enough  for  him  to  know  that  a  judgment 
was  entered  confirming  the  award,  and  the  money  paid  into 
the  court  for  the  use  of  Pinney  and  Osborn ;  and  is  there 
now  unless  they  have  seen  fit  to  withdraw  it.  It  is  a  fair 
presumption,  as  both  these  persons  had  notice,  actual  or  con- 
structive, of  the  proceedings  in  condemnation,  and  took  no 
steps  to  review  them,  that  they  wrere  either  satisfied  with  the 
award,  or  concluded  they  could  not  make  successful  oppo- 
sition to  it. 

This  suit  is  an  effort  to  question  the  priority  of  the  con- 
demnation and  sale  of  the  property  in  a  collateral  proceeding, 
not  by  the  party  even  whose  land  was  appropriated,  but  by  a 
stranger  to  the  original  proceeding,  who,  whatever  his  motive 
in  buying,  got  no  other  estate  than  the  original  owners  could 
convey  —  a  fee  subject  to  the  easement  of  the  railroad  com- 
pany. The  judgment  of  condemnation  in  this  case  was  ren- 
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dered  by  a  competent  court,  charged  with  a  special  statutory 
jurisdiction,  and  all  the  facts  necessary  to  the  exercise  of  this 
jurisdiction  are  shown  to  exist.  A  judgment  thus  obtained 
is  no  more  subject  to  impeachment  in  a  collateral  proceeding 
than  the  judgment  of  any  other  court  of  exclusive  jurisdic- 
tion (1  Redfield  on  Railways,  5th  ed.,  p.  271). 

If  it  were  so,  railroad  companies  would  have  no  assur- 
ance that  the  steps  taken  by  them  to  procure  the  right  of  way 
would  conclude  any  one,  and  they  would  be  constantly  sub- 
ject to  vexatious  litigation. 

The  judgment  of  the  circuit  court  is  affirmed. 
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SUPEEME  COURT. 

FRANCIS  GREAVES  agt.  HENEY  A.  G-EORGE. 

When  corporation  a  necessary  party  to  an  action  against  its  trustees. 

To  an  action  by  a  stockholder  against  the  trustees  or  directors  of  a  cor- 
poration for  a  conversion  or  misappropriation  by  them  of  corporate 
property,  the  corporation  is  itself  a  necessary  party. 

New  York,  Special  Term,  January,  1875. 
W.  T.  B.  Miliken,  for  plaintiff. 
Oscar  Frisbie,  for  defendant. 

VAN  VORST,  J.  —  The  several  acts  of  the  defendant,  and 
which  are  all  alleged  in  the  complaint  to  have  been  illegally 
and  fraudulently  committed,  were  injuries  directly  to  the 
corporation,  of  which  defendant  was  president  and  in  which 
plaintiff  was  a  stockholder. 

They  consist  of  the  conversion  by  the  defendant,  to  his 
own  use,  of  the  whole  surplus  earning  of  the  corporation  ; 
the  illegal  appropriation  to  himself  of  its  funds  to  the  amount 
of  $4,000  a  year  since  the  corporation  was  formed  ;  the  fur- 
ther appropriation  to  himself  and  to  his  own  individual  use, 
and  that  illegally,  of  personal  property  and  chattels  of  the 
corporation  ;  the  payment  with  corporate  funds  for  work  and 
labor  rendered  for  his  individual  benefit  ;  and  the  pledging 
of  the  credit  of  the  corporation,  and  the  use  of  its  funds  and 
notes,  for  his  own  and  not  the  company's  advantage. 

This  property  which  had  been  illegally  and  fraudulently 
converted  and  these  moneys  and  credits  which  have  been 
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misapplied  belonged  to  the  corporation,  and  this  infidelity  in 
office  on  the  part  of  the  defendant,  and  which  resulted  in 
substantial  injury  to  the  corporation,  was  in  disregard  of  the 
duty  he  owed  it  as  its  president  and  one  of  its  trustees. 

To  the  corporation  the  defendant  is  directly  responsible, 
and  an  action  for  the  recovery  of  these  moneys  and  for  dam- 
ages, the  consequences  of  his  illegal  acts,  could  be  maintained 
against  him  by  the  corporation ;  and  if  this  property  can  be 
restored,  and  these  moneys  and  damages  be  recovered  by  the 
corporation,  the  value  of  the  plaintiff's  interest  in  the  cor- 
poration will  be  repaired. 

The  plaintiff  alleges  in  his  complaint  that  these  illegal  and 
fraudulent  acts  of  the  defendant,  have  rendered  his  stock, 
which  was  formerly  valuable,  of  no  value. 

The  injury  which  the  plaintiff  has  sustained  in  the  depre- 
ciation of  his  stock,  proceeds,  in  fact,  from  the  abstraction 
and  diminution  of  the  corporate  property  and  assets. 

Could  the  corporation  be  made  whole  the  plaintiff  would 
be  made  whole. 

This  action  is  not  brought  in  the  interest  of  the  corpora- 
tion, nor  for  the  recovery  of  its  property,  nor  its  restoration. 

Nor  could  such  action  be  maintained  in  the  name  of  the 
plaintiff,  although  he  is  a  stockholder,  in  the  form  in  which 
this  action  is  instituted. 

An  action  for  such  purpose  should  be  in  the  name  of  the 
corporation  ;  but  if  the  corporation,  or  its  officers,  should 
refuse,  on  the  application  of  the  stockholders  to  bring  such 
action,  it  might  be  brought  by  a  stockholder  for  the  benefit 
of  himself  and  others  similarly  situated,  and  in  such  case  the 
corporation  should  be  made  a  defendant. 

No  case  has  been  adduced  by  the  counsel  for  the  plaintiff, 
which  is  a  direct  authority  for  the  support  of  an  action  by  a 
stockholder  to  recover  at  law,  damages  which  he  claims  to 
have  individually  sustained  through  the  depreciation  of  the 
value  of  his  stock,  by  misappropriation  or  conversion  of  cor- 
porate property  by  a  trustee. 
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Oil  the  other  hand,  Smith  agt.  Hurd  (12  Metcalf,  371), 
decides  that  no  such  action  can  be  maintained.  SHAW,  C.  J., 
says  :  "  "We  are  not  aware  that  any  similar  action  has  been 
sustained  in  England  or  in  any  of  the  courts  of  this  country." 
He  further  adds :  "  To  the  corporation  and  body  politic, 
having  a  separate  existence  as  a  distinct  person  in  law,  in 
whom  the  whole  stock  and  property  are  vested,  all  agents, 
debtors,  officers  and  servants,  are  responsible  for  all  contracts, 
express  or  implied,  made  in  reference  to  such  capital,  and  for 
all  torts  and  injuries  diminishing  or  impairing  it." 

This  subject  had  a  careful  consideration  in  Gardiner  et  al. 
agt.  Pollard  et  al.,  in  the  superior  court  (10  JSosw.,  674). 

That  action  was  brought  by  a  stockholder  to  recover  dam- 
ages for  alleged  acts  of  the  defendants,  whereby  his  stock  in 
the  corporation,  of  which  the  defendants  were  trustees,  had 
been  rendered  valueless,  and  he  deprived  of  dividends  which 
he  would  have  otherwise  received  to  a  large  amount. 

The  misconduct  imputed  to  some  or  all  of  the  defendants, 
and  which  it  was  alleged  caused  the  injury,  consisted  in  the 
receipt  by  Pollard,  and  the  wrongful  appropriation  to  his  own 
use  and  that  of  the  other  defendants,  of  the  net  income  of 
the  property  of  the  corporation,  to  the  amount  of  $150,000. 

It  was  alleged  that  a  conspiracy  had  been  formed  by  the 
defendants,  to  embezzle  the  income  of  the  company,  and  to 
defraud  the  plaintiff  of  the  value  of  his  stock,  and  of  the 
dividends  thereon. 

A  demurrer  was  interposed  to  the  complaint,  and  BOSWORTH, 
C.  J.,  in  a  well  considered  opinion  at  special  term,  sustained 
the  demurrer. 

He  says :  "  The  corporation  is  the  only  party  that  can 
properly  sue.  If  it  refuse,  then  a  stockholder,  on  an  allega- 
tion of  that  fact,  may  sue  on  behalf  of  himself  and  other 
stockholders  and  make  the  corporation  a  party  defendant. 
The  complaint  is  defective  in  substance,  in  that  the  suit  is 
neither  brought  by  the  corporation  nor  is  it  made  a  defendant, 
on  an  allegation  showing  the  necessity  therefor." 
VOL.  XLTX  "l  1 
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At  general  term  the  ruling  of  justice  BOSWOKTH  was 
affirmed. 

In  Cazeaux  agt.  Mali  (25  Barb.,  578),  in  this  court,  the 
directors  of  a  corporation  were  held  to  be  liable  directly  to  a 
stockholder  for  their  fraudulent  acts,  through  which  his  stock 
had  been  rendered  valueless.  One  act  complained  of  was  a 
fraudulent  issue  by  the  directors  of  spurious  stock,  by  reason 
of  which  the  stockholder  claimed  to  have  sustained  individual 
damages.  Another  ground  of  complaint  and  damage  was 
that  the  plaintiff  purchased  eight  hundred  shares  of  the  spuri- 
ous stock,  believing  it  to  be  genuine.  As  the  corporation 
Was  not  bound  to  recognize  this  spurious  stock  it  added  noth- 
ing to  its  liabilities,  and  was  no  true  source  of  injury  to  the 
corporate  property,  and  gave  the  holders  thereof  no  claim 
against  the  corporation. 

And  the  cause  of  action  in  such  case  would  be  in  favor  of 
the  stockholder  who  had  sustained  the  injury,  against  the 
injuring  directors. 

The  court  held  that  the  injury  was  peculiar  to  the  stock- 
holders. 

Crooks  agt.  Jewett  (12  How.  R.,  19),  was  a  motion  to 
vacate  an  order  of  arrest.  The  contents  of  the  affidavit  upon 
which  the  defendants  were  arrested  are  stated  in  the  opinion. 
There  had  been  in  the  case  an  embezzlement  of  corporate 
property  by  the  directors,  and  also  a  fraudulent  issue  of  spuri- 
ous stock.  The  motion  to  vacate  the  order  of  arrest  was  denied. 

I  do  not  think  that  that  case,  if  urged  as  an  authority  to 
support  the  present  action,  can  for  the  reasons  above  stated 
be  sustained.  Had  the  question  arisen  on  a  demurrer  for  the 
non-joinder  of  the  corporation  as  a  party,  the  result  would 
have  probably  been  that  the  demurrer  would  have  been  held 
to  be  well  taken  as  to  the  causes  of  action,  except  for  the 
issue  of  spurious  stock. 

In  Robinson  agt.  Smith  (3  Paige,  222),  the  chancellor  says : 
"  The  directors  are  the  trustees  or  managing  partners,  and 
the  stockholders  are  the  oestuis  gut  trust,  and  have  a  joint 
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interest  in  all  the  property  and  effects  of  the  corporation  ; 
and  no  injury  the  stockholders  may  sustain  by  a  fraudulent 
breach  of  trust  can,  upon  the  general  principle  of  equity,  be 
suffered  to  pass  without  a  remedy." 

But  in  such  action  the  chancellor  held  that  the  corporation 
should  be  before  the  court  as  complainant  or  as  a  defendant. 
Cunningham  agt.  Pell  (5  Paige,  607),  is  to  the  same  effect. 

In  this  action  the  injury  the  plaintiff  claims  to  have  sus- 
tained is  the  direct  consequence  of  the  depleted  and  weak- 
ened condition  of  the  corporation,  through  the  abstraction  by 
the  defendant  of  its  funds  and  property.  The  proximate 
cause  of  his  damage  is*  the  diminished  assets  of  the  corporation. 

The  allegation  that  the  directors  had  fraudulently  prevented 
the  declaring  of  dividends  is  only  another  statement  for  the 
abstraction  of  the  surplus  funds,  through  which  such  end 
was  accomplished. 

The  action  cannot  be  sustained  as  one  to  recover  peculiar 
damages  by  the  plaintiff  sustained,  as  the  complaint  does  not 
sufficiently  allege  any  loss  to  himself,  proceeding  from  the 
acts  of  the  defendant,  except  through  the  abstraction  and 
conversion  of  corporate  property.  Nor  does  it  aid  the  com- 
plaint, that  provision  is  made  therein  for  the  intervening  of 
other  stockholders  should  they  so  elect.  „ 

If  it  be  to  recover  his  peculiar  damage,  other  stockholders 
cannot  properly  intervene,  as  they  have  no  interest  in  the 
plaintiff 's  recovery  for  his  individual  loss. 

To  be  upheld  as  an  action  to  obtain  appropriate  redress  for 
the  fraudulent  acts  of  the  defendant,  in  conjunction  with 
other  directors  and  trustees,  by  which  the  corporation  has 
sustained  loss  and  damage,  the  complaint  is  defective,  in  that 
the  corporation  is  not  made  a  party  defendant,  with  appro- 
priate allegations  that,  upon  application  by  the  stockholders, 
it  had  refused  to  bring  an  action,  and  was,  therefore,  made  a 
defendant. 

There  should  be  judgment  for  the  defendant  on  the  demur- 
rer, with  costs. 
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UNITED  STATES  SUPREME  COURT. 

THE  OGDENSBURG  &  LAKE  CHAMPLAIN  RAILROAD  COMPANY, 
plaintiff  in  error,  agt.  JEFFERSON  PRATT  and  HARRISON  GK 
BRIGHAM. 

Power  of  a  railroad  company  to  contract  as  a  common  carrier  to  carry  freight 
through  another  state,  and  beyond  its  own  terminus. 

A  railroad  company  has  the  power  and  the  right  to  contract,  as  a  common 
carrier,  to  transport  freight  through  another  state  over  another  railroad, 
and  beyond  its  own  terminus. 

Where  the  owners  of  the  property  transported  knew  that  the  car  in  which 
it  was  put  was  defective  and  unsuitable,  they  did  not  thereby  assume 
the  risk  of  such  defects,  nor  was  the  company  relieved  from  responsibility 
for  the  same. 

And  it  seems,  that  if  the  company  was  negligent  in  furnishing  cars  it  would 
not  have  been  relieved  from  responsibility,  although  there  was  an  agree- 
ment that  it  should  not  be  liable  therefor. 

Washington,  June,  1875. 

IN  ERROR  to  the  circuit  court  for  the  district  of  Massachusetts. 

Mr.  justice  HUNT  delivered  the  opinion  of  the  court,  as 
follows : 

This  is  an  action  on  the  case  originally  begun  in  the 
superior  court  of  the  commonwealth  of  Massachusetts,  by 
Pratt  and  Brigham  against  the  Ogdensburg  and  Lake  Cham- 
plain  Railroad  Company,  a  corporation  established  under  the 
laws  of  New  York,  and  against  the  trustees  and  managers  of 
the  Vermont  Central  and  the  Vermont  and  Canada  railroad 
companies.  The  action  was  brought  to  recover  the  value  of 
sundry  horses  killed  and  injured  by  fire,  while  being  trans- 
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ported,  from  Potsdam,  in  New  York,  to  Boston,  and  when 
upon  the  road  of  the  Vermont  Central  Kailroad  Company. 
A  verdict  was  found  in  the  superior  court  for  the  plaintiffs, 
which  was  set  aside,  and  a  new  trial  was  ordered  by  the 
supreme  court  of  Massachusetts,  upon  grounds  not  now  pre- 
sented (Pratt  agt.  The  Ogdensburg  and  Lake  Champlain 
Railroad  Company,  102  Mass.,  557).  Thereupon,  the  case 
was  removed  by  the  defendants  to  the  circuit  court  of  the 
United  States,  and  a  new  declaration  filed.  At  the  trial  in 
the  circuit  court  the  jury  found  a  verdict  against  the  Ogdens- 
burg and  Lake  Champlain  Railroad  Company  for  the  sum  of 
$3,919.17,  and  found  a  verdict  in  favor  of  the  other  defend- 
ants. Judgment  was  entered  upon  this  verdict,  to  which  the* 
present  writ  of  error  is  brought.  Nine  causes  of  error  are 
assigned  in  the  brief  of  the  plaintiffs.  They  present  four 
separate  principles,  and  the  questions  may  be  thus  stated : 

First.  Had  the  Ogdensburg  and  Lake  Champlain  Railroad 
Company  power  or  right  to  contract,  as  a  common  carrier,  to 
transport  the  horses  to  Boston  over  another  railroad,  and 
beyond  its  own  terminus  ? 

Second.  Was  there  competent  evidence  given  on  the  trial 
that  the  company  did  so  contract  in  relation  to  the  horses  in 
question  ? 

Third.  Did  the  plaintiffs,  by  putting  their  horses  in  a  car 
which  they  knew  was  defective  and  unsuitable,  thereby  assume 
the  risk  of  such  defects,  and  relieve  the  company  from 
responsibility  for  the  same  ? 

Fourth.  Was  there  error  in  admitting  in  evidence  the  way- 
bill made  and  forwarded  with  the  property  by  the  defendants, 
or  in  allowing  the  witness  to  state  for  whom  the  station  agent 
assumed  to  act  ? 

First.  As  to  the  power  of  a  railroad  company  to  contract 
as  a  common  carrier  for  the  transportation  of  property  beyond 
the  terminus  of  its  own  road,  the  distinction,  between  the 
liability  of  a  carrier  in  carrying  goods  upon  its  own  line  and 
in  forwarding  them  where  the  duty  to  carry  is  at  an  end,  is 
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well  defined.  In  the  language  of  Mr.  justice  DAVIS,  in  Rail- 
road Company  agt.  Manufacturing  Company  (16  Wall.,  324) : 
"  It  is  the  duty  of  the  carrier,  in  the  absence  of  any  special 
contract,  to  carry  safely  to  the  end  of  his  line,  and  to  deliver 
to  the  next  carrier  in  the  route  beyond."  "What  constitutes 
a  sufficient  delivery  to  the  succeeding  carrier  is  often  a  diffi- 
cult question,  but  we  have  no  occasion  to  embarrass  ourselves 
with  it  here.  The  fair  result  of  the  American  cases  limits 
the  carrier's  liability  as  such,  when  no  special  contract  is  made, 
to  his  own  line,  although  there  are  cases  which  hold  the 
liability  as  continuing  the  same  throughout  the  whole  route ; 
and  such  is  the  English  doctrine.  A  discussion  on  this  point 
«s  unnecessary,  as  the  judge,  on  the  trial,  held  the  rule  as  we 
have  stated  it,  and  as  was  most  favorable  to  the  defendants. 
He  charged  the  jury  that  the  defendants  were  only  liable  upon 
a  contract,  to  be  proved  that  they  had  assumed  a  liability 
beyond  that  imposed  by  law.  The  defendants  were  an  incor- 
poration, organized  under  the  general  railroad  law  of  the 
state  of  New  York.  They  possessed  the  powers  given  to 
corporations  generally,  and  were  subject  to  the  corresponding 
liabilities  (Laws  1848,  p.  221  ;  Laws  1850,  p.  211).  Assum- 
ing the  case  to  stand  upon  the  general  principles  applicable 
to  the  question,  the  doctrine  that  a  railroad  company  may 
subject  itself  to  the  obligations  of  a  carrier  beyond  its  own 
line  has  been  distinctly  held  by  the  state  of  New  York,  where 
this  contract  was  made ;  in  the  state  of  Massachusetts,  where 
its  performance  was  to  be  completed,  and  in  the  state  of 
Vermont,  where  the  alleged  injury  occurred  (Bissell  agt. 
Michigan  R.  R.,  22  N.  T.  R.,  258;  Buffett  agt.  Troy  and 
Boston  R.  R.,  40  N.  Y.,  168;  Root  agt.  Great  W.  R.  R., 
45  N.  Y.,  524 ;  Bvrtis  agt.  Buff,  and  S.  L.  R.,  24  id.,  269  ; 
Hill  Manufacturing  Company  agt.  B.  S.  L.*R.  R.  Co.,  104 
Mass.,  122;  Feital  agt.  Middlesex  R.  R.,  109  id.,  398; 
Noyes  agt.  Rutland  and  B.  R.  R.  Co.,  27  Vt.  R.,  110 ; 
Morse  agt.  Brainard,  41  Vt.  R. ;  Railroad  Company  agt. 
Transportation  Company,  16  Wall.,  324;  Evansmlle  and 
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Crawfordsville  R.  It.  (Jo.  agt.  Androscoggin  Mills}.  In  the 
case  of  JSurtis  agt.  Buff,  (supra),  it  was  held  that  this  prin- 
ciple applied  to  connecting  roads  extending  beyond  the  limits 
of  the  stajte.  The  single  exception  to  this  holding,  so  far  as 
we  are  aware,  is  the  state  of  Connecticut,  where  the  contrary 
has  been  held  by  its  supreme  court  (Converse  agt.  N.  and 
N.  Y.  Tran.  Co.,  33  Conn.  R.,  166;  22  id.,  502).  This  case, 
however,  does  not  stand  on  the  general  principle  only.  By 
the  statutes  of  New  York  (Stat.  1847,  299,  section  9 ;  2  R.  S. 
[5th  ed.~],  693,  section  67),  it  is  enacted  as  follows :  "  Any 
railroad  company  receiving  freight  for  transportation  shall  be 
entitled  to  the  same  rights  and  subject  to  the  same  responsi- 
bilities as  common  carriers.  Whenever  two  or  more  railroad 
companies  are  connected  together,  any  company  owning 
either  of  said  roads  receiving  freight  to  be  transported  to  any 
place  on  the  line  of  either  of  said  roads  so  connected  shall  be 
liable  as  common  carriers  for  the  delivery  of  such  freight  at 
such  place.  In  case  any  such  company  shall  become  liable  to 
pay  any  sum  by  reason  of  the  neglect  of  any  other  company 
or  companies,  the  company  paying  such  sum  may  collect  the 
same  of  the  company  by  whose  neglect  it  became  so  liable." 
This  statute  is  declared  by  RAPALLO,  J.,  in  Root  agt.  Great 
Western  (supra),  to  be  declaratory,  merely. 

We  do  not  see  that  there  is  room  to  doubt  the  power  of  the 
company  to  make  the  contract  in  question. 

The  second  question  was  answered  in  the  affirmative. 

The  third  question  was  answered  in  the  negative,  and  it  is 
said  that  it  might  have  been  charged  further,  that  if  the  com- 
pany was  negligent  in  furnishing  cars,  it  would  not  have  been 
relieved  from  responsibility,  although  there  was  an  agreement 
that  it  should  not  be  liable  therefor. 

The  fourth  question  was  answered  in  the  affirmative. 
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Costs  on  a  motion  for  judgment  on  account  of  the  friwlousness  of  the 
demurrer. 

On  the  decision  of  a  motion  at  special  term  for  judgment,  on  the  ground 
of  the  frivolousness  of  a  demurrer,  the  costs  of  a  motion  (ten  dollars) 
only  are  taxable. 

Where  the  order  and  the  judgment  entered  thereon  are  both  appealed  from 
to  the  general  term,  the  appellant,  if  successful,  is  entitled  to  full  costs 
of  an  appeal  from  the  judgment,  and  ten  dollars  motion  costs  at 'special 
term. 

An  appeal  does  not  lie  from  an  order  overruling  a  demurrer  as  frivolous, 
before  entry  of  judgment  thereon. 

Special  Term,  January  30,  1875. 

IN  this  case  the  defendant  demurred  to  the  complaint,  and 
the  plaintiff  moved  at  special  term  for  judgment  upon  it  as 
frivolous.  The  court  granted  the  motion,  and  the  following 
order  was  entered : 

"  Ordered  and  adjudged  that  the  demurrer  of  the  defend- 
ant herein  be,  and  the  same  is  hereby  overruled  as  frivolous, 
and  that  the  plaintiff  have  judgment  for  the  relief  demanded 
in  the  complaint,  with  the  costs  of  the  action." 

Several  days  afterward  the  following  judgment  was 
entered  : 

"  An  order  having  been  entered  overruling  the  demurrer 
as  frivolous,  and  directing  judgment  in  favor  of  the  plaintiff  ; 
now  on  motion,  &c.,  it  is  ordered  and  adjudged  that  the 
plaintiff  recover  of  the  defendant  the  sum  of,  &c.  (the 
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amount  claimed  in  the  complaint),  with  &c.,  his  costs  and  dis- 
bursements." 

The  defendant  appealed  to  the  general  term  "  from  the 
order  setting  aside  the  demurrer  as  frivolous,  and  directing 
judgment,  and  also  from  the  judgment  entered  herein,  &c." 

The  general  term  reversed  the  judgment,  with  costs,  and 
ordered  judgment  for  the  defendant  upon  the  demurrer,  with 
costs,  but  gave  leave  to  the  plaintiff  to  amend,  on  payment 
of  the  costs  of  the  demurrer  and  subsequent  proceedings. 

The  plaintiff  elected  to  amend,  and  the  clerk  in  adjusting 
the  costs,  allowed  as  costs  of  the  special  term  the  full  costs  as 
upon  a  trial,  and  of  the  general  term  the  full  costs  of  an 
appeal  from  a  judgment. 

The  plaintiff  appealed  from  the  taxation. 

G.  W.  Cotterell,  for  plaintiff. 
Mr.  Palmer,  for  defendant. 

MONELL,  C.  J.  —  The  order  made  at  the  special  term  was 
upon  a  motion  for  judgment  on  account  of  the  frivolousness 
of  the  demurrer,  under  section  247  of  the  Code. 

Without  attempting  to  reconcile  or  determine  between  the 
conflicting  opinions,  I  will  follow  the  decision  of  this  court 
in  The  Butchers  &  Drovers'  Bank  agt.  Jackson  (22  How. 
Pr.  7?.,  470),  which  holds  that  only  a  motion  fee  is  taxable 
upon  the  motion  at  special  term  (see,  also,  Bell  agt.  Noah, 
24  How.  Pr.  R.,  478). 

Those  were  cases  where  the  party  prevailing  in  the  motion 
to  overrule  the  demurrer  claimed  costs  as  of  a  trial,  as  a  part 
of  his  judgment.  But,  upon  the  denial  of  such  a  motion, 
the  demurring  party  could  only  claim  interlocutory  costs. 
Having  been  unsuccessful  below,  he  cannot  have  any  other 
costs  upon  the  reversal. 

But  upon  the  appeal,  the  appellant  is  entitled  to  the  full 
costs  of  an  appeal  from  a  judgment. 
VOL.  XLIX  12 
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In  Joannes  agt.  Day  (3  Robt.,  650),  we  held  that  an  appeal 
does  not  lie  from  an  order  overruling  a  demurrer  as  frivo- 
lous. That  the  motion,  under  the  Code,  is  for  judgment, 
and  that  judgment  must  be  actually  entered,  after  an  assess- 
ment of  damages,  and  the  appeal  must  be  from  such  judg- 
ment. 

In  this  case  the  judgment  was  actually  entered,  and  the 
appeal  was  not  from  the  order  exclusively,  but  also  from  the 
judgment ;  and  it  was  entertained  only  because  it  was  an 
appeal  from  the  judgment. 

It  was  not,  therefore,  an  appeal  under  section  349  of  the 
Code,  but  it  falls  within  the  fifth  subdivision  of  section  307, 
and  the  appellant  is  entitled  to  the  costs  therein  specified. 

It  will  be  observed  that  both  the  order  and  judgment  are 
absolute  and  without  condition.  The  demurrer  was  over- 
ruled as  frivolous,  and  judgment  was  ordered  for  the  plain- 
tiff in  the  action.  ISTo  one  can  doubt  that  had  the  general 
term  affirmed  the  judgment,  the  respondent  would  have 
been  entitled  to  the  full  costs  of  an  appeal  from  a  judgment. 
Why  should  not  the  appellant  be  entitled  at  the  same  rate 
upon  a  reversal  ? 

The  case  of  Hoffman  agt.  Barry  (2  Hun,  52),  sustains  this 
view,  although  that  was  an  appeal  from  an  order  overruling 
a  demurrer,  and  granting  leave  to  amend. 

The  court  held,  that  while  the  right  to  amend  was  unex- 
pired,  it  was  a  mere  order,  and  upon  the  appeal  from  it, 
motion  costs  only  were  taxable.  But  they  say  when  the 
order  becomes  final  by  the  expiration  of  the  time  to  amend, 
full  costs  are  allowed  on  the  appeal. 

The  costs  must  be  readjusted  by  disallowing  all  costs  of  the 
special  term,  except  a  motion  fee  of  ten  dollars. 
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THE  PEOPLE"  OF  THE   STATE  OF   NEW  YORK  agt.  THOMAS 
COMAN  and  MORGAN  JONES. 

Practice  of  discliarging  judgments  upon  recognisances  in  criminal  cases. 

The  practice  of  the  judges  of  this  court  of  discharging  judgments  upon 
recognizances  on  applications  to  which  the  district  attorney  has  con- 
sented to  discharge  them,  upon  proof  that  the  accused  has  either  been 
surrendered  by  the  bail  or  has  surrendered  himself  and  entered  into  a 
new  recognizance,  approved  by  the  district  attorney,  that  he  would 
thereafter  appear  to  be  tried  upon  the  indictment  and  submit  to  the 
final  judgment,  sentence  or  order  of  the  court,  is  incorrect  and  should 
be  abandoned.  Reasons  stated  in  the  opinion  of  the  court. 

General  Term,  March,  1875. 

Per  Curiam.  —  A  practice  has  arisen,  during  the  past  year, 
in  which  all  the  judges  of  the  court  have  participated,  of  dis- 
charging judgments  upon  recognizances  on  applications  to 
which  the  district  attorney  has  consented,  to  discharge  them 
upon  proof  that  the  accused  has  either  been  surrendered  by 
the  bail  or  has  surrendered  himself  and  entered  into  a  new 
recognizance,  approved  by  the  district  attorney,  that  he 
would  thereafter  appear  to  be  tried  upon  the  indictment,  and 
submit  to  the  final  judgment,  sentence,  or  order  of  the  cofcrt. 
The  question  has  arisen  whether  this  practice  is  correct ;  and 
after  a  careful  examination  of  the  question,  we  are  all  of 
opinion,  upon  the  authorities,  that  it  is  not. 

The  rule  to  be  deduced  from  the  authorities  is,  that  the 
accused  having  once  failed  to  appear,  the  judgment  on  the 
forfeiture  of  his  recognizance  will  not  be  remitted  upon  his 
recaption  or  surrender  until  after  he  has  been  tried,  and  either 
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convicted  or  acquitted.  The  recognizance  of  bail  is  not 
designed  as  a  satisfaction  of  the  offense  when  it  is  forfeited ; 
and,  therefore,  the  accused  is  not  discharged,  even  though  the 
bail,  upon  the  forfeiture  of  the  recognizance,  pays  the  full 
amount  of  the  penalty  ;  but  the  principal  continues  amenable 
to  the  law  whenever  he  can  be  taken  (Petersdorf  on  JBail, 
516.)  By  the  common  law,  the  recognizance  attached  to  the 
lands  and  property  of  the  bail,  when  it  has  been  estreated  into- 
the  exchequer ;  but  with  us,  by  statute,  when  the  principal 
fails  to  appear,  it  is  forfeited,  and  becomes  a  judgment,  which 
is  a  lien  upon  the  defendant's  real  estate.  When  the  recog- 
nizance was  thus  estreated  or  forfeited,  it  could  not  be  dis- 
charged unless  the  principal  appeared,  and  took  his  trial,  and 
was  either  convicted  or  acquitted,  or  unless  a  compliance  with 
the  condition  became  impossible  by  the  act  of  God,  or  of  the 
law  or  of  the  obligee  (Rex  agt.  Spencer ',  1  Wils.,  315 ;  Rex 
agt.  Grote,  3  Dow.  P.  C.,  955 ;  Rex  agt.  Lyon,  3  .Burr,  1461 ; 
King  agt.  Finmore,  8  T.  R.,  409 ;  Rex  agt.  Stancher,  3 
Price,  261 ;  Coke  Lit.,  206,  a  ;  Vin.  Abm.,  Recognizance,  E; 
1  Prices  Treatise  on  the  Court  of  Exchequer,  B.  I.,  chap.  13). 
The  rule  is  that  stated  in  The  King  agt.  Tomb  (11  Mod., 
278) :  "  If  recognizances  are  estreated  into  the  exchequer 
because  not  punctually  complied  with,  yet,  if  the  party 
appear  and  take  his  trial  at  the  next  session,  he  may  com- 
pound for  a  very  small  matter  in  the  court  of  exchequer, 
because  the  effect,  though  not  the  exact  form,  of  the  recogniz- 
ance is  complied  with  ;  and  in  Rex  agt.  Spence  (supra)  the 
point,  even  where  the  principal  had  been  tried  and  acquitted, 
was  whether  the  recognizance  could  be  discharged  until  the 
acquittal  had  been  entered  upon  record,  which  the  court  at 
first  doubted,  but  afterward,  upon  further  consideration,  they 
discharged  the  recognizance,  being  satisfied  of  the  fact  that 
the  principal  had  been  tried  and  acquitted. 

By  the  act  of  9th  February,  1786  (1  Greenleafs  Laws, 
p.  200),  a  court  of  exchequer  was  created,  held  by  the  junior 
justice  of  the  supreme  court,  at  every  term,  as  a  distinct 
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court,  with  a  clerk  and  seal,  which  exercised  the  same  gen- 
eral powers  as  the  English  court  of  exchequer  as  to  enforcing 
or  remitting  tines  and  forfeitures.  In  the  words  of  the  stat- 
ute it  was,  amongst  other  things,  authorized,  "  upon  good 
'cause  shown,  to  remit  any  such  forfeitures,  or  part  thereof, 
and  to  discharge  such  recognizance  according  to  equity  and 
justice;"  which  act,  with  some  modification,  was  re-enacted 
in  the  Revised  Laws  of  1801  (chap.  135),  .and  of  1813  (chap. 
90,  and  chap.  104,  §  1) ;  and  by  the  act  of  1818  (chap.  283) 
the  court  of  common  pleas  of  the  several  counties  had  con- 
ferred upon  them  "  the  like  power  relative  to  the  collection 
and  remission  of  fines  and  forfeited  recognizance,"  which  had 
been  by  law  "  for  that  purpose  vested  in  the  court  of 
exchequer;"  and  this  was  confirmed  by  the  Revised  Stat- 
utes (vol.  l,p.  486,  §  37),  and  by  the  act  of  1854  (chap.  198). 
The  former  court  of  exchequer  and  this  court,  after  sue-, 
ceeding  to  its  powers  in  the  exercise  of  this  jurisdiction,  have 
exercised  it  according  to  the  practice  settled  by  adjudged 
cases  in  the  English  court  of  exchequer ;  and  if  it  had  not, 
the  propriety  of  the  practice  —  as  the  court  must  act  "  accord- 
ing to  equity  and  justice"  —  is  obvious.  It  followed  the 
practice  of  that  court,  not  to  discharge  upon  a  surrender  until 
the  principal  went  to  trial,  and  was  either  convicted  or 
acquitted  (People  agt.  Petry,  2  Hilt.,  523).  There  never 
was,  except  where  it  was  indispensable  —  as  in  cases  like  The 
Schuylkill  Nav.  Co.  agt.  Farr  (4  Watts  &  Serg.,  362)  —  any 
such  practice  as  substituting  a  new  recognizance  for  one 
estreated  and  forfeited,  until  the  present  district  attorney 
introduced  it  by  acquiescing  in  such  applications  and  giving 
his  certificate  or  opinion  that,  as  far  as  he  is  informed,  the 
people  have  lost  no  rights  by  reason  of  the  failure  of  the  bail 
to  produce  the  principal ;  and  that  he  believes  them  to  be  in 
as  good  a  position  to  prosecute  th€  principal  upon  the  indict- 
ments as  they  were  the  day  that  the  recognizance  was  forfeited  ; 
and  that  therefore  he  gives  his  assent  to  the  discharge  of  the 

O  o 

judgment  on  the  recognizance.    It  Appears  that  the  recogniz- 
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ance  in  this  case  was  forfeited  in  December,  1873;  that  in 
October,  1874,  Coman  surrendered  himself,  and  that  a  new 
recognizance  was  then,  with  the  district  attorney's  assent, 
taken  for  his  further  appearance,  and  that  he  has  not  yet  been 
tried.  In  Rex  agt.  Stancher  (3  Price,  261)  the  principal, 
after  the  forfeiture  of  the  recognizance,  was  committed  to 
prison  ;  and  yet  the  court  of  exchequer  refused  to  forfeit  the 
recognizance,  which  was,  with  reference  to  the  district  attor- 
ney's reasons,  a  better  situation  to  secure  the  principal's 
appearing  and  being  tried  for  the  offense  than  the  acceptance 
of  another  recognizance  for  his  appearance  would  have  been. 

The  giving  of  a  new  recognizance  does  not  put  the  people 
in  as  good  a  position  as  they  were  before  the  forfeiture,  for 
the  accused  having  failed  to  appear  and  stand  his  trial  is  in 
default;  and  the  consequence  of  that  default  is,  that  the 
judgment  is  rendered  against  the  bail,  which  is  a  lien  upon 
his  lands.  If  the  judgment  is  discharged,  upon  the  giving  of 
a  new  recognizance,  the  accused  may  fail  to  appear  again,  and 
another  judgment  has  to  be  entered,  which  may  not  be  a 
security  upon  land,  for  the  bail,  if  he  be  the  same,  may  have 
then  parted  with  his  lands,  or  if  he  be  another  person,  he  may 
not  have  any.  It  is  a  security,  therefore,  for  due  vigilance  on 
the  part  of  the  bail,  that  his  land  is  bound  and  may  be 
applied  upon  the  judgment,  if  he  does  not  secure  the  appear- 
ance of  his  principal ;  and  the  law  clothes  him  with  extraor- 
dinary powers  for  that  purpose.  The  practice  of  the  English 
courts,  as  will  appear  from  the  cases  cited,  is  to  withhold  the 
enforcement  of  the  forfeiture  over  one  or  several  terms,  until 
a  trial  can  be  had. 

The  application  must  be  denied. 

Chief  justice  DALY,  and  judges  ROBINSON,  LOEW,  LARRE- 
MORE  and  J.  F.  DALY  concurred. 
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JONATHAN  N.  HAVENS  agt.  CHRISTIAN  KLEIN. 

TJie  law  of  easements. 

An  adjoining  owner  of  lots  has  no  right  to  close  up  his  neighbor's  rear 
windows  of  his  dwelling-house,  although  they  open  upon  the  owner's 
rear  yard,  where  the  neighbor's  house  covers  his  entire  lot. 

Equity  Term,  June,  1875. 

Nelson,  Smith  &  Leavitt,  for  plaintiff. 

AMONG  cases  just  tried  before  chief  justice  DALY,  at  the 
equity  term  of  the  common  pleas,  was  an  important  one 
involving  the  law  of  easements.  The  plaintiff,  Jonathan  N. 
Havens,  a  lumber  merchant,  owned  the  French  flat  No.  125 
East  Fiftieth  street,  which  was  sixty  feet  west  of  Lexington 
avenue,  his  lot  being  twenty  feet  wide  by  forty-nine  feet  deep, 
and  his  house  extending  over  the  whole  of  the  lot.  The 
defendant,  Christian  Klein,  owned  a  house  and  lot  on  Lexing- 
ton avenue,  which  was  forty-nine  feet  north  of  Fiftieth  street, 
his  lot  being  twenty  feet  wide  by  eighty  feet  deep,  and  his 
house  being  sixty  feet  deep,  so  that  the  corners  of  the  two 
houses  just  touched  each  other,  and  Klein's  yard,  twenty  feet 
square,  was  just  back  of  Havens'  house.  Havens'  rear  win- 
dows, fifteen  in  number,  looked  out  on  Klein's  yard ;  the 
shutters  opened  out  over  Klein's  yard,  and  in  the  angle  of 
the  buildings  were  fire-escapes  to  each  story,  intended  for  the 
use  of  each  house,  access  being  had  through  the  windows  of 
each.  In  November  last,  Klein  thought  he  would  stop 
Havens'  tenants  from  looking  into  his  back  yard,  and  from 
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opening  their  shutters  out  over  his  land,  and  from  getting  any 
light  and  air  into  their  back  rooms.  Perhaps  the  cooking  of 
five  breakfasts  and  five  dinners  every  day  so  close  to  his  prop- 
erty was  offensive  to. his  nostrils;  and,  perhaps,  if  he  could 
do  this,  it  would  make  Havens'  property  so  worthless  that  he 
could  buy  it  in  for  a  small  amount  and  then  take  away  the 
obstructions,  restoring  the  property  to  its  "original  value'and 
making  a  very  nice  little  speculation.  So  he  put  up  a  scaf- 
folding, forty-five  feet  high  and  twenty  feet  wide,  on  his  own 
land,  up  against  Haven's  house,  and  nailed  boards  to  it  oppo- 
site each  window,  having  first  closed  Havens'  shutters,  so 
that  each  window  had  a  cap  on,  which  fitted  so  tight  and 
made  Havens'  rooms  as  dark  as  Erebus,  that,  although  it  was 
broad  daylight,  they  might  well  be  called  nightcaps.  Havens 
obtained  an  injunction  restraining  Klein  from  keeping  the 
scaffolding  up,  and  on  Wednesday  judge  DALY  rendered  final 
judgment  in  Havens'  favor,  deciding  that  Havens  has  a  right 
to  light  and  air  through  his  rear  windows,  and  to  open  his 
shutters  over  Klein's  yard,  and  to  use  the  fire-escapes  as  occa- 
sion requires.  Klein's  attempt  to  speculate  in  real  estate  is 
not  so  far  a  success.  He  is  entitled  to  the  honor  of  being  the 
first  to  discover  a  new  way  of  "  bearing"  real  estate,  but  it  is 
likely  to  prove  expensive.  Not  only  does  he  have  to  pay  his 
carpenter  for  putting  up  the  scaffold,  but  also  for  tearing  it 
down,  as  well  as  the  costs  of  the  action  to  compel  him. 
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SUPREME  COURT. 

ISAAC  N.  KEELER  agt,  PETER  VAN  WIE. 

Acceptance  of  payment  of  claim  after  action  brought  prevents  recovery  of  costs. 

Where  a  defendant,  after  the  commencement  of  an  action  against  him  on 
a  money  demand,  pays  to  the  clerk  of  the  plaintiff  the  amount  of  the 
claim  and  takes  his  receipt  therefor,  without  disclosing  to  him  that  he 
has  been  sued  for  it,  and  the  plaintiff,  as  soon  as  he  ascertains  these 
facts,  notifies  the  defendant  that  he  shall  not  accept  such  payment  from 
him  until  the  costs  of  the  suit  are  paid,  can  recover  the  costs  as  well  as 
the  principal  claim  by  adhering  to  such  notice. 

But  if,  on  the  contrary,  the  plaintiff  accepts  and  uses  the  amount  thus 
paid  by  the  defendant,  he  extinguishes  the  debt  and  no  costs  can  be 
recovered  upon  it. 

.Albany,  May  Circuit,  1875. 

THE  defendant  borrowed  about  the  sum  of  $100  of  the 
plaintiff.  The  money  not  having  been  paid  this  action  was 
commenced.  After  the  papers  were  served  the  defendant, 
without  informing  him  that  suit  was  commenced,  paid  to  the 
book-keeper  of  the  plaintiff'  the  amount  due  and  took  his 
receipt  therefor.  The  plaintiff,  upon  being  apprised  of  the 
fact,  notified  the  defendant  that  he  would  not  receive  the 
money  unless  the  costs  of  the  suit  were  paid.  This  demand 
was  not  complied  with  by  defendant,  and  the  pleadings  pre- 
sent the  question  of  payment. 

Louis  Dreyer,  for  plaintiff'. 
Edward  Newcorrib,  for  defendant. 

WESTBROOK,  J.  —  If  the  plaintiff  had  adhered  to  the  resolu- 
tion of  not  accepting  the  money,  I  do  not  see  how  a  recovery 
VOL.  XLIX  13 


98  NEW  YORK  PRACTICE  REPORTS. 

Keeler  agt.  Van  Wie. 

could  have  been  prevented.  After  suit  commenced  the  plain- 
tiff was  entitled  to  his  costs  and  a  payment  to  his  clerk,  with- 
out a  disclosure  of  the  existence  of  a  suit,  would  not  be  a 
valid  one.  Such  payment,  however,  having  been  made  to 
the  clerk  of  the  plaintiff  the  latter  had  the  option  to  accept 
it  or  not.  If  he  did  accept  it  and  take  the  money  from  the 
person  to  whom  it  was  paid  and  appropriate  it  to  his  own 
use,  he  thereby  ratified  the  manner  of  the  payment.  This 
the  plaintiff'  in  this  cause  has  done,  and  I  do  not  see  how  he 
can  obtain  judgment  for  a  demand,  the  money  due  on  which 
he  has  in  his  pocket.  The  costs  follow  the  debt.  If  the 
latter  has  been  extinguished  no  costs  can  be  recovered. 

This  is  not  like  the  case  of  Bogardus  agt.  Richtmeyer 
(3  Abbott,  179).  In  that  a  judgment  had  been  regularly 
taken,  the  defendant  failing  to  present  his  defense  to  the 
court  upon  the  trial,  and  on  motion  to  be  relieved  the  court 
had  a  right  to  impose  terms.  But  in  this  case  the  defendant 
makes  defense  and  alleges  a  payment,  and  no  discretion  exists 
in  the  imposition  of  terms  as  in  a  case  where  a  party  asks  a 
favor  of  the  court.  .We  have  but  a  simple  legal  question  to 
answer  and  that  is  :  Has  this  borrowed  money  been  paid  ?  As 
the  plaintiff  has  confessedly  received  the  money  and  used  it, 
I  do  not  see  how  he  can  recover  a  judgment  therefor.  He 
was  not  bound  to  receive  it  from  his  clerk,  but  having  done 
so  he  adopts  and  accepts  the  payment. 

This  identical  question  was  held  by  me,  during  a  preceding 
circuit,  in  Hale  agt.  Meech.  It  was  decided  in  that  case  that 
money  left  with  another  for  the  plaintiff  the  latter  was  not 
bound  to  accept ;  but  having  taken  the  money  and  used  it,  it 
operated  as  a  payment. 

Toll  agt.  Hiller  (11  Paige,  228)  decides  a  similar  principle. 
In  that  case  a  partial  payment  of  the  amount  due  on  a  mort- 
gage had  been  refused  by  the  solicitor  to  be  received  as 
such,  but  was  retained  as  a  deposit.  The  complainant  took 
the  money  from  the  solicitor  with  an  understanding  that  he 
was  to  allow  no  interest  until  the  balance  was  paid.  The 
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chancellor  held,  "  that  the  defendant  was  equitably  entitled  to 
have  the  money  applied  as  a  payment  on  his  mortgage  as  of 
the  time  it  was  received  and  used  by  the  complainant." 

So,  in  this  case,  the  defendant  has  a  right  to  insist  that  this 
money  received  by  the  plaintiff  should  be  deemed  a  payment 
from  the  day  it  was  so  received  and  used  by  him. 

As  before  stated,  the  cause  of  action  being  extinguished  no 
costs  can  b6  allowed  to  the  plaintiff.  His  cause  of  action 
fails  and  there  must  be  a  judgment  in  favor  of  the  defendant, 
with  costs. 

The  defendant's  attorneys  will  prepare  findings  and  submit 
them  to  the  other  side  with  notice  of  settlement. 
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SUPREME  COURT. 

'ERNEST  CAYLUS  and  others  agt.  THE  NEW  YORK,  KINGSTON 
AND  SYRACUSE  RAILROAD  COMPANY. 

Alleged  false  representations  as  to  the  security  of  railroad  bonds. 

Where  plaintiffs  alleged  in  their  complaint  that  the  defendants  falsely 
represented  that  the  mortgage  bonds  delivered  to  the  plaintiffs  as  security 
were  first  mortgage  bonds  upon  the  defendants'  railroad ;  that  in  conse- 
quence of  such  false  representations  the  plaintiffs  had  suffered  loss : 

Held,  that  the  complaint  could  not  be  sustained  on  demurrer,  where 
it  appeared  that  there  were  no  personal  representations  made  by  the 
defendants  to  the  plaintiffs,  but  that  the  latter  alleged  that  the  bonds 
upon  their  face  and  upon  which  they  relied,  were  described  as  "first 
mortgage  consolidated  bonds ; "  but  it  appeared  by  the  mortgage 
accompanying  the  bonds  that  such  consolidated  bonds  would  become 
the  first  lien  upon  the  road  when  they  should  be  substituted  in  place  of 
the  old  bonds,  after  the  retirement  of  the  latter. 

Neiv  York,  Special  Term,  February,  1875. 
DEMURRER  to  complaint. 
Mr.  Anderson,  for  plaintiff. 
Mr.  Fullerton,  for  defendant. 

YAN  VORST,  J.  —  There  is  no  allegation  in  the  complaint 
that  the  defendants,  of  whom  redress  is  claimed  in  this  action, 
or  either  of  them,  personally  made  any  representations  to 
the  plaintiffs  with  respect  to  the  bonds  in  question. 

Whatever  specific  statements  or  representations  were  made 
proceeded  from  William  B.  Litchfield,  who  was  acting  for 
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E.  C.  &  E.  B.  Litchfield,  and  which  were  that  they  would 
deliver  to  the  plaintiffs  as  collateral  security  for  the  payment 
of  certain  notes,  given  for  iron  sold  and  delivered,  first  mort- 
gage bonds  of  the  New  York,  Kingston  and  Syracuse  Railroad 
Company,  at  sixty-six  per  cent  of  their  par  value.  It  is  not 
alleged,  in  terms,  that  in  making  such  promise  Litchfield 
acted  for  the  defendants. 

The  representations  which  are  claimed  to  have  been  made 
by  the  defendants,  and  upon  which  the  plaintiffs  aver  that 
they  relied,  appear  upon  the  face  of  the  bonds  delivered  by 
the  Litchfields  to  the  plaintiffs,  in  fulfillment  of  their  contract. 

These  bonds  on  their  face,  as  the  complaint  alleges,  are 
described  as  "first  mortgage  consolidated  bonds"  of  the  New 
York,  Kingston  and  Syracuse  Railroad  Company,  and  are 
indorsed,  "New  York,  Kingston  and  Syracuse  Railroad 
Company,  $1,000.  No.  consolidated  first  mortgage  gold 
bond."  The  bonds  are  each  certified  by  the  Farmers'  Loan 
and  Trust  Company,  to  be  one  of  the  series  of  bonds  referred 
to  in  the  deed  of  trust  mentioned  in  the  bond. 

Plaintiffs  allege  that,  at  the  time  the  bonds  were  delivered  to 
them,  they  relied  on  the  statements  appearing  on  the  face  of 
the  bonds,  that  they  were  in  fact  first  mortgage  bonds,  and 
that  the  mortgage  by  which  they  were  secured  was  a  first  lien 
on  the  property  covered  by  it. 

•Whether  or  not  a  false  representation  was  made  by  the 
terms  of  the  bond  in  regard  to  its  character  and  rank  as  a 
lien  oh  the  road,  depends  no  less  upon  the  mortgage  to  which 
it  refers,  and  by  which  its  payment  was  secured,  than  upon 
the  bond  itself. 

In  order  to  discover  and  understand  the  representations 
made  by  the  defendants,  the  two  instruments,  the  bond  and 
mortgage,  should  be  read  and  considered  together.  Justice 
requires  such  method. 

In  order  to  determine  whether  one  has  made  a  false  state- 
ment with  regard  to  any  subject,  all  that  he  has  said  in  the 
same  connection,  on  the  same  subject,  should  be  considered 
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together.  For  while  one  part  of  a  statement  may  convey  an 
apparent  untruth,  such  conclusion  might  be  modified  and 
reversed  wholly,  by  the  remainder  of  the  statement. 

The  mortgage  designed  to  secure  the  bonds,  and  to  which 
they  refer,  bears  date  the  1st  day  of  June,  1872,  and  is 
executed  by  the  New  York,  Kingston  and  Syracuse  Railroad 
Company,  to  the  Farmers'  Loan  and  Trust  Company  of  the 
city  of  New  York. 

It  recites  that  the  Rondout  and  Oswego  Railroad  Company 
made  and  issued  its  bonds  to  the  amount  of  $2,000,000, 
bearing  date  the  1st  day  of  January,  1870,  and  secured  the 
same  by  a  mortgage  upon  its  line  of  railroad,  from  Rondout, 
in  the  county  of  Ulster,  to  Oneonta,  in  the  county  of  Otsego,  to 
the  Farmers'  Loan  and  Trust  Company.  That  the  said  Ron- 
dout and  Oswego  Railroad  Company,  under  and  by  virtue  of 
an  act  of  the  legislature  of  the  state  of  New  York,  author- 
izing it  to  do  so,  has  changed  its  name  to  "  The  New  York, 
Kingston  and  Syracuse  Railroad  Company,  and  has  extended 
its  road  to  the  city  of  Syracuse.  That  the  New  York,  King- 
ston and  Syracuse  Railroad  Company,  by  resolution  of  its 
board  of  directors,  authorized  its  president  and  treasurer  to 
execute  in  its  corporate  name,  and  to  issue  bonds  to  the 
amount  of  $4,000,000,  to  be  designated  "  consolidated  first 
mortgage  bonds,"  to  be  secured  by  a  deed  of  trust  or  mort- 
gage on  its  whole  line  of  railroad,  from  the  city  of  Kingston, 
in  Ulster  county,  to  Earlville,  in  Madison  county,  to  be  used 
to  aid  in  securing  the  necessary  means  to  build  and  equip 
the  railroad.  "Which  bonds  to  the  extent  of  $2,000,000,  shall 
be  substituted  for  the  bonds  of  a  like  amount,  heretofore 
issued  by  the  Rondout  and  Oswego  Railroad  Company,  to 
the  Farmers'  Loan  and  Trust  Company. 

A  copy  of  the  bonds  so  made  and  issued  is  set  forth  in  the 
mortgage. 

Is  there  anything  on  the  face  of  these  bonds,  as  properly 
qualified  and  explained  by  the  mortgage  to  which  it  refers, 
which  represents  them  to  be  secured  by  a  mortgage  which 
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was  at  the  time  of  its  execution  a  first  lien  on  the  property 
of  the  railroad  ?  It  cannot  be  justly  held  that  these  defend- 
ants are  responsible  to  the  plaintiffs,  although  when  they 
took  the  bonds  from  the  Litchfields  they  acted  upon  the 
'belief  and  reliance  that  the  mortgage  was  such  first  lien, 
unless  the  defendants  had  said  or  done  something  sufficient 
to  create  such  belief  and  reliance. 

If  the  plaintiffs'  belief  and  reliance  was  the  result  of  an 
erroneous  deduction  from  premises  which  would  not  reason- 
ably justify  such  conclusion,  the  defendants  surely  are  not 
at  fault. 

The  qualifying  word  "consolidated,"  on  the  face  of  the 
bond,  implies,  at  least,  that  there  had  been  a  prior  mortgage 
on  the  road.  Unless  there  had  been  and  was  still  existing 
such  prior  mortgage,  at  the  time  the  consolidated  mortgage 
was  made,  the  word  "  consolidated  "  is  meaningless. 

The  word,  however,  might  imply  that  1;he  consolidation 
was  actually  completed,  and  the  prior  mortgage  merged  in 
the  last  mortgage. 

But  that  subject  is  not  left  in  doubt.  The  mortgage  itself 
shows  differently.  For  while  it  recites  that  there  had  been 
an  issue  of  $2,000,000  of  bonds  in  1870,  secured  by  a  mort- 
gage on  the  road,  it  provides  that  of  the  $4,000,000  issue  of 
1872,  by  the  new  corporation,  $2,000,000  shall  be  substituted 
for  the  former  issue. 

It  does  not  recite  or  give  any  foundation  for  a  belief  that 
the  substitution  had  been  made,  but  that  it  should  be  done. 
It  would  seem  to  be  clear,  therefore,  that  the  representation 
made  by  the  railroad  corporation  and  these  defendants,  its 
officers  and  directors,  through  the  bonds  in  question,  read  in 
connection  with  the  mortgage,  was  not  that  the  mortgage 
was  a  first  lien  on  the  property  when  made,  but  that  it  would 
become  such  when  the  previous  issue  of  bonds  was  retired  in 
whole  by  the  substituted  bonds. 

That  result  had  not  been  reached  when  the  plaintiffs  took 
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their  bonds,  in  1872,  a  few  months  after  the  date  of  the 
mortgage. 

Nor  was  any  representation  made  by  the  defendants  that 
such  result  had  been  attained.  An  inspection  of  the  bonds 
and  the  mortgage  discloses  their  true  character,  and  the 
existence  of  the  previous  incumbrances.  The  Farmers'  Loan 
and  Trust  Company  of  the  city  of  New  York  was  the  mort- 
gagee in  both  mortgages. 

If  the  plaintiffs  took  from  the  Litchfields  bonds  different 
from  those  promised,  or  from  what  they  believed  them  to  be, 
the  complaint  does  not  state  facts  which  render  the  defendants 
liable  for  the  consequences  of  any  such  mistaken  belief  or 
reliance. 

The  complaint  does  not  show  that  the  plaintiffs'  loss  was 
the  result  of  any  false  representation,  fraud  or  misfeasance  on 
the  part  of  the  defendants. 

There  should  be  judgment  for  the  defendants  on  the 
demurrer. 
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SUPEEME  COURT. 
ANDREW  MONTRAIT  agt.  EUGENE  A.  HUTCHINS. 

Irregularity '  of  issuing  execution  — payment   of  judginent  —  contradictory 
evidence  —  leave  given  to  sue  the  judgment. 

On  a  motion  to  set  aside  an  execution  on  the  ground  that  it  was  issued 
more  than  five  years  from  the  entry  of  judgment,  without  leave  of  the 
court,  the  ground  of  the  irregularity  must  be  stated  in  the  notice  of 
motion  or  order  to  show  cause.  It  is  not  sufficient  if  stated  in  the  moving 
affidavits  only. 

Where  a  motion  is  made  by  a  defendant  to  cancel  and  satisfy  of  record  a 
judgment  which  he  alleges  has  been  fully  paid  and  satisfied  to  the  plain- 
tiff, who,  after  ten  years,  has  issued  execution  for  the  first  time  to  col- 
lect a  balance  consisting  of  the  costs  on  the  judgment,  and  there  is  in 
the  affidavits  for  and  against  the  motion  a  decided  conflict  of  the  evi- 
dence as  to  payment  in  full,  the  court,  although  considering,  on  the 
whole,  that  the  preponderance  of  evidence  is  in  favor  of  the  defendant, 
will  allow  the  plaintiff  to  sue  the  judgment  (in  a  justice's  court  for  a 
small  amount)  as  a  prudential  course,  that  the  evidence  may  be  examined 
and  cross-examined  in  open  court. 

Saratoga,  Special  Term,  May  ~L8th,  1875. 

MOTION  to  have  the  judgment  herein  canceled  and  satisfied 
of  record,  on  the  ground  that  it  has  been  fully  paid,  and  for 
general  relief. 

The  judginent  was  entered  in  this  action  on  the  27th 
December,  1864,  for  $92.45,  with  $14.95  costs.  The  moving 
papers  on  the  part  of  the  defendant  state  that,  about  the  time 
of  the  entry  of  judgment,  the  defendant  paid  to  the  plain- 
tiff the  full  amount  of  the  recovery.  That  he  first  paid  the 
debt  or  claim,  and  soon  thereafter  paid  the  costs  in  full.  That 
after  the  lapse  of  ten  years,  and  on  the  30th  December,  1874, 
and  without  leave  of  the  court  so  to  do,  execution  was  issued 
VOL.  XLIX  14 
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with  directions  to  collect  $15.90,  with  interest  thereon  from 
the  date  of  the  judgment,  and  that  his  property  has  been 
levied  on  thereunder. 

The  answering  papers  on  the  part  of  the  plaintiff  admit 
the  payment  of  ninety-two  dollars,  but  deny  that  any  other 
or  greater  sum  has  been  paid ;  and  the  plaintiff  avers  that 
the  sum  of  $15.90,  with  interest  thereon  from  December 
27th  1864,  remains  due  and  unpaid.  It  is  not  denied  that 
the  execution  was  issued  without  application  to  the  court  for 
leave  so  to  do. 

As  regards  the  alleged  fact  of  payment,  the  defendant 
swears  that  he  paid  the  full  amount,  both  debt  and  costs,  to 
the  plaintiff,  and,  in  support  of  his  assertion,  produces  two 
affidavits  of  persons  who  swear  that  the  plaintiff  told  them 
respectively  that  the  judgment  was  fully  paid  and  satisfied. 
The  plaintiff  denies  on  oath  full  payment,  and  denies  that  he 
ever  stated,  as  in  the  affidavits  alleged,  that  the  judgment 
was  fully  paid.  He  also  submits  three  affidavits'  of  persons 
who  swear  that  the  defendant's  character  is  bad,  and  that  they 
would  not  believe  him  under  oath. 

A.  B.  Shepard,  for  motion. 
W.  B.  French  cfc  John  F.  Porter,  opposed. 

BOCKES,  J.  —  More  than  five  years  elapsed  after  the  entry 
of  judgment  before  the  execution  was  issued.  It  was  there- 
fore irregularly  issued,  without  leave  of  the  court  (Code, 
§  284).  But  this  irregularity  cannot  be  urged  on  this  motion, 
because  not  specified  in  the  notice  of  motion  (Rule  46,  and 
cases  cited  in  note  •  Waifs  Prac.,  vol.  4,  pp.  638,  639,  and 
cases  there  cited).  Nor  is  it  sufficient  that  the  moving  affida- 
vits specify  the  irregularity.  The  notice  of  motion,  or  order 
to  show  cause,  when  the  case  comes  before  the  court  on  an 
order  to  show  cause,  should  point  it  out.  The  execution  was 
not  void,  but  voidable  (18  N.  Y.,  150).  The  rule  (46)  has, 
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therefore,  application,  and  the  objection  to  the  execution,  that 
it  was  issued  without  leave  of  the  court,  cannot  be  here 
insisted  on,  because  not  specified  in  the  notice  of  motion. 

The  motion  rests  on  the  averment  of  payment.  On  this 
question  of  fact  there  is  a  direct  and  positive  conflict  in  the 
proof  submitted.  The  defendant  swears  unequivocally  to  the 
fact  of  full  and  entire  payment,  and  speaks  somewhat  circum- 
stantially. As  to  the  amount  for  which  the  execution  issued, 
$15.90,  the  plaintiff  is  equally  distinct  and  emphatic.  He 
denies  that  such  balance  has  been  paid.  The  defendant  is 
corroborated  by  two  affiants,  who  say  that  the  plaintiff 
stated  to  them  that  the  judgment  was  fully  paid  and  satisfied. 

On  the  other  hand,  the  plaintiff  assails  the  defendant's 
integrity,  and  furnishes  three  affiants  who  state  that  they 
would  not  believe  him  under  oath.  The  question  is,  then : 
With  which  party  is  the  preponderance  of  proof  on  the  whole 
case?  On  this  question  I  am  under  the  impression  that  the 
defendant  holds  the  strongest  position.  He  is  corroborated 
by  two  witnesses  whose  integrity  is  unassailed.  They  say 
that  the  plaintiff  stated  to  them  that  the  judgment  was  fully 
paid  and  satisfied.  The  plaintiff's  denial  has  no  corroboration, 
but  stands  upon  his  individual  assertion.  Besides,  there  is 
the  very  significant  circumstance,  wholly  unexplained,  that 
ten  years  were  allowed  to  pass  after  the  entry  of  judgment 
before  execution  was  issued  for  the  balance  alleged  to  be 
unpaid.  This  delay  called  for  explanation.  None  is  offered. 
Here  was  a  delay  of  execution  for  a  time  greatly  exceeding 
the  period  fixed,  by  the  statute  of  limitations,  as  a  bar  to  a 
simple  contract  debt.  For  aught  that  appears,  the  defendant 
had  property  at  all  times  within  reach  and  subject  to  execu- 
tion. Nor  does  it  appear  that  he  produced  or  sought  the 
delay,  or  even  made  any  overtures  having  that  object  in  view. 
If  this  alleged  balance  of  $15.90  remained  unpaid,  the  omission 
to  issue  execution  for  its  collection  for  the  period  of  ten 
years  is  not  a  little  remarkable.  Standing  unexplained,  this 
circumstance  is  quite  significant. 
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Thus,  on  the  one  hand,  we  have :  First,  the  statement  of  the 
defendant  averring  payment ;  second,  two  affiants  who  swear 
that  the  plaintiff  admitted  payment  to  them ;  and,  third,  the 
unexplained  delay  of  ten  years,  before  issuing  execution  on 
the  judgment.  On  the  other  hand,  we  have  only  the  plain- 
tiff 's  denial  of  the  alleged  payments  and  admissions  of  pay- 
ment. True,  he  challenges  the  defendant's  integrity  by 
assaulting  his  character  for  truth  ;  but  whatever  effect  should 
be  given  such  assault,  when  no  opportunity  is  afforded  him 
for  vindication,  it  does  not  reach  or  meet  the  evidence  fur- 
nished by  the  admissions  of  full  payment  to  two  unimpeached 
witnesses,  to  say  nothing  of  the  strange  delay  in  proceeding 
to  enforce  the  debt  for  a  period  of  ten  years. 

As  the  case  is  presented  on  this  motion,  the  preponderance 
of  proof  is  in  favor  of  the  alleged  payment.  But  it  is  not 
well,  I  think,  to  bar  a  party  on  affidavits,  against  an  asserted 
claim,  fully  aware,  as  I  am,  of  the  great  importance  of  a 
public  and  open  examination  and  cross-examination  of  wit- 
nesses. It  is  but  right,  in  my  judgment,  to  allow  the  plain- 
tiff to  sue  the  judgment  in  this  case  for  the  balance  claimed 
by  him  to  be  unpaid,  if  he  shall  so  elect.  Then  the  parties 
and  witnesses  may  be  confronted  in  open  court.  The 
amount  claimed  is  small,  it  is  true,  but  the  case  must  be 
decided  on  principles  the  same  as  if  the  sum  involved  was 
$2,500,  instead  of  about  twenty-five  dollars  only.  A  reference 
in  similar  cases  is  often  ordered,  but  in  this  case  that  would  be 
quite  expensive,  compared  with  the  small  amount  claimed. 

If  the  case  is  to  be  further  litigated,  it  should  be  in  jus- 
tice's court  in  the  vicinity  of  the  residence  of  the  witnesses, 
where,  it  seems,  the  defendant  also  resides,  and  where  the 
plaintiff  frequently  visits,  as  appears  from  his  affidavit. 

The  order  should  be  that  the  execution  issued  herein  be 
set  aside,  and  that  there  be  a  perpetual  stay  on  the  judgment, 
with  liberty,  however,  to  the  plaintiff  to  sue  thereon  for  the 
balance  claimed,  if  so  advised. 

So  ordered. 
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SUPREME  COURT. 
JOHN  J.  O'BRIEN  agt.  JOSEPH  G.  BROWNING  and  others. 

Action  by  judgment  creditor  to  set  aside  conveyance  made  by  judgment  debtor, 
when  its  decision  no  bar  to  an  action  by  anotlier  judgment  creditor  against 
same  defendant. 

Where  a  judgment  creditor  brings  an  action  in  his  own  behalf  and  all 
others  similarly  situated,  &c.,  to  set  aside  a  conveyance  alleged  to  have 
been  fraudulently  made  by  the  judgment  debtor,  and  after  a  trial  on 
the  merits  the  plaintiff's  complaint  is  dismissed,  it  is  no  bar  to  an  action 
by  a  subsequent  judgment  creditor  for  similar  relief;  although  he  was 
a  witness  for  the  plaintiff  in  the  former  action,  but  was  not  in  privity 
with  or  a  party  to  that  action. 

Special  Term,  February,  1875. 
John  J.  Townsend,  for  plaintiff. 
Malcolm  Campbell,  for  defendants. 

VAN  VORST,  J.  —  It  is  a  general  rule  that  "  a  man  shall 
not  be  twice  vexed  for  the  same  cause." 

And  where  an  action  has  been  tried  and  the  merits 
examined,  and  a  final  judgment  obtained  by  either  party, 
both  are  concluded,  and  the  same  matter  cannot  be  again 
canvassed  in  another  action  by  either  party  against  the  other. 

Not  only  are  the  actual  parties  bound  by  the  judgment, 
and  so  conclusively,  but  likewise  privies  and  also  persons 
who,  although  not  nominal  parties,  are  really  and  substan- 
tially so.  The  latter  would  include  persons  who  have  a  right 
to  control  the  litigation.  The  present  plaintiff  was  not  a 
party  to  the  former  action,  nominally  nor  substantially.  He 
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contributed  nothing  to  its  prosecution,  nor  had  he  any  right 
to  control  it.  He  has  had  no  day  in  court.  Up  to  the  time 
of  the  trial  and  judgment  the  action  was,  and  that  properly, 
exclusively  controlled  by  the  plaintiffs  therein.  The  plaintiff 
in  this  action  in  fact  knew  nothing  of  the  pendency  of  the 
former  action,  until  he  was  subpenaed  as  witness  to  give 
testimony  therein  on  the  part  of  the  plaintiffs.  He  was  com- 
pelled to  attend  and  give  evidence.  His  judgment,  it  is  true, 
was  given  in  evidence,  but  that  to  support  the  plaintiff's 
case,  by  whom  it  was  offered.  His  being  present  in  court  as 
a  witness,  and  an  observer  of  the  proceedings,  does  not  con- 
clude him  as  to  the  matters  determined,  unless  he  was  a 
substantial  party,  or  a  privy,  or  bound  to  take  part  in  the 
proceeding. 

As  in  the  case  of  Barney  agt.  Dewey  (1.3  John.,  225) 
where  a  recovery  from  the  vendee  by  the  rightful  owner  was 
held  to  be  conclusive  evidence  against  the  vendor,  in  an 
action  brought  by  the  vendee  against  the  vendor,  for  falsely 
affirming  that  he  owned  the  chattel.  In  that  case  it  was 
held,  that  the  vendor  having  given  evidence  on  the  trial  of 
the  suit  in  which  the  recovery  was  had,  was  tantamount  to  a 
notice  of  the  pendency  of  the  action. 

A  judgment  creditor  may,  as  in  this  case,  commence  an 
action  in  behalf  of  himself  and  all  others,  being  judgment 
creditors,  who  may  choose  to  come  in  under  the  decree,  and 
contribute  to  the  expenses  of  the  suit  (Edmeston  and  Riddle 
agt.  Lyde  and  Walton,  1  Paige,  637). 

But,  until  an  order  or  judgment  has  been  made  in  the 
action,  for  the  benefit  of  all  such  judgment  creditors,  under 
which  they  can  come  in  and  prove  their  debts,  no  creditor, 
other  than  the  plaintiff  in  the  action,  are  authorized  to  inter- 
fere with  the  suit. 

It  would  be  competent  for  the  plaintiff  to  settle  with  the 
defendants,  and  withdraw  their  suit,  at  any  time  before  decree, 
without  the  consent  of  the  other  creditors  (Innes  agt.  Lan- 
sing, 7  Paige,  583). 
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And,  in  case  of  the  death  of  such  plaintiff,  even  after  inter- 
locutory decree,  if  before  any  other  creditor  had  proved  his 
claim,  the  action  could  be  continued  only  in  the  name  of  the 
legal  representatives  of  the  deceased  plaintiff  (Duffy  agt. 
Duncan,  35  N.  T.,  189). 

There  is  nothing  in  the  pendency  of  such  action  to  prevent 
any  other  judgment  creditor  from  commencing  a  separate 
suit  for  similar  relief. 

But,  when  a  decree  or  judgment  in  favor  of  the  plaintiff 
is  obtained,  in  an  action  so  brought,  in  which  other  creditors 
were  privileged  to  intervene,  after  decree,  suits  in  favor  of 
other  creditors  would  be  stayed,  if  no  other  relief  was  sought 
or  could  be  obtained  in  such  other  suits,  than  could  be 
obtained  under  the  judgment  already  made.  In  Mahlon  agt. 
Demarest  (1  Robertson,  T17),  it  was  held  that  no  other  credi- 
tor of  a  debtor  could  acquire  any  vested  right  in  an  action, 
brought  by  some  of  his  creditors  against  him,  on  behalf  of 
themselves  and  all  others  similarly  situated,  who  should  come 
in  and  contribute  to  the  expenses  of  such  action,  except  those 
by  whom  such  action  should  be  instituted,  until  after  judg- 
ment in  that  action.  Until  that  time,  the  plaintiff  and 
defendants  in  such  action  may  prosecute  or  defend  it  as  they 
think  proper,  without  regard  to  the  claims  of  other  creditors. 

It  would,  therefore,  seem  unreasonable  that  a  creditor  not 
actually  a  party  plaintiff  to  the  action,  and  with  the  prosecu- 
tion of  which  he  has  no  right  to  interfere  and  which  he  can 
in  no  sense  control,  should  be  concluded  by  a  judgment  on 
the  merits,  against  the  actual  plaintiff. 

In  Winston  agt.  Starke  (12  Graft.,  137),  it  was  decided 
that  a  judgment  in  favor  of  one  creditor,  declaring  a  convey- 
ance void  as  against  creditors,  is  not  evidence  in  a  suit  by 
another  creditor,  for  the  reason  that  he  would  not  have  been 
concluded  if  the  first  suit  had  terminated  differently  (free- 
man on  Judgments,  159). 

But  if  the  redress  sought  by  a  creditor  can  be  obtained 
under  a  judgment  in  an  action  in  favor  of  another  creditor, 
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under  which  all  creditors  similarly  situated  can  come  in,  and 
no  other  relief  is  claimed  by  him  other  than  can  be  secured 
under  such  judgment,  there  would  exist  good  reason  why  he 
should  be  restrained  from  the  prosecution  of  another  action 
for  such  relief.  It  would  be  vexatious  to  allow  such  suits  or 
proceedings  to  obtain  that  redress  for  which  abundant  pro- 
vision is  already  made,  by  the  judgment  of  the  court,  of 
which  he  has  a  legal  right  to  avail  himself.  And  should  a 
creditor  fail  to  come  in  and  prove  his  claim  under  such  a 
judgment,  when  opportunity  had  been  afforded  him  to  do  'so, 
and  the  fund  or  property  —  the  object  of  the  action  —  has 
been  distributed  by  the  judgment  of  the  court  without  pro- 
vision being  made  for  his  claim,  such  creditor  would  not  be 
allowed  afterward  to  recover  in  an  action  his  proportion  of 
the  property  or  fund  already  distributed  to  others,  from  the 
party  on  whom  the  duty  was  cast  to  distribute  and  pay  the 
same,  unless  there  has  been  fraud  in  the  proceedings  (Kerr 
agt.  Blodget,  48  N.  Y.,  62 ;  Hattett  agt.  Ilallett,  2  Paige, 
19).  Should  a  creditor  come  in  and  establish  his  claim  under 
the  judgment,  and  obtain  the  benefit  of  the  action,  he  would 
thereby  adopt  it,  and  would,  without  doubt,  be  concluded  by 
all  that  had  been  adjudicated  in  the  action. 

But  a  creditor  might  stay  out  designedly,  not  meaning  to 
be  concluded  by  such  action  or  judgment,  in  fact  might  take 
a  position  in  direct  hostility  to  the  action,  and  the  redress 
sought  to  be  obtained  thereby.  In  Kerr  agt.  JBlodgett 
(supra),  it  appeared  that  a  creditor  of  an  insolvent  copartner- 
ship had  commenced  an  action  in  favor  of  himself,  and  all 
others  who  should  come  in  and  claim  the  benefit  thereof, 
against  the  trustees  under  an  assignment  made  by  the  copart- 
ners, to  carry  out  the  trusts  and  distribute  the  fund.  The 
fund  was  ordered  to  be  distributed  among  the  parties  entitled 
thereto  under  the  assignment. 

Notice  to  creditors  to  present  their  claims  was  given.  A 
creditor  failed  to  present  his  claim.  He  had  received  no 
notice  of  the  action,  or  of  the  order  for  distribution.  The 
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court  held  that  if  a  creditor  "  fails  to  come  in  and  prove  his 
claim,  before  the  final  decree  for  distribution,  he  will  be  too 
late,  and  his  claim  will  be  barred,  as  it  certainly  would  be 
after  the  fund  was  distributed  under  the  decree."  EA.BL,  C., 
•adds :  "  The  trustees  had  the  right  to  suppose  that  the  notice 
given  had  reached  the  plaintiffs,  and  that  for  some  reason,  per- 
haps because  they  desired  to  attack  the  assignment  and  not 
.recognize  its  validity,  they  did  not  desire  to  prove  their  claims." 

A  judgment  creditor,  having  a  lien  by  statute,  is  not  bound 
to  go  into  a  court  of  equity  to  have  a  conveyance  made  by 
his  debtor  declared  fraudulent.  He  may,  if  he  prefers,  stand 
upon  his  lien,  and  sell  the  land  under  his  judgment,  and  the 
purchaser  under  the  execution  can  impeach  the  conveyance, 
in  an  action  at  law  brought  for  the  recovery  of  the  land 
(Chautauqua  Co.  Bank  agt.  Risley,  19  N.  Y.,  371, per  COM- 
STOCK,  J.}.  If  he  has  this  right,  it  could  not  well  be  inter- 
fered with  by  an  action  brought  directly  by  another  creditor, 
to  set  aside  the  fraudulent  conveyance,  in  which  other  credi- 
tors, if  they  chose,  might  join,  and  in  "which  it  was  sought 
to  administer  the  property  and  assets  of  the  debtor  through 
a  receivership. 

Yet,  such  result  would  follow,  if  he  was  absolutely  bound 
by  a  judgment  in  favor  of  the  defendants,  in  an  action  in 
favor  of  another  creditor,  in  which  the  debtor's  fraud  was  a 
subject  of  inquiry  and  judicial  determination.  If  such  judg- 
ment would  be  a  bar,  it  would  nullify  all  his  proceedings. 
Another  substantial  reason  for  the  conclusion  that  this  plain- 
tiff is  not  barred  from  the  prosecution  of  his  action,  by  the 
judgment  in  the  former  suit,  is  found  in  the  fact  tlia.t  he  had 
no  standing  to  appeal  from  the  judgment,  however  erroneous 
it  might  be.  Not  being  a  party  he  could  not  appeal. 
Strangers  cannot  appeal  from  a  judgment  (Re  Bristol,  16 
Abb.,  397 ;  K  B.  agt.  E.  C.  B.,  28  Barl^  299 ;  Martin  agt. 
Kanouse,  2  Abb.,  390).  The  personal  representatives,  even, 
of  a  deceased  party,  cannot  appeal  until  they  have  been  sub- 
stituted in  the  action. 
VOL.  XLIX  15 
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The  learned  counsel  for  the  defendants  argues  that,  because 
the  defendants  would  have  been  concluded,  had  the  judgment 
been  in  favor  of  the  plaintiff  in  the  former  suit,  as  to  other 
creditors,  who  should  come  in  and  prove  their  claims,  it  is 
inequitable  that  other  creditors,  who  were  at  liberty  to  come 
in  after  interlocutory  judgment,  should  not  also  be  concluded 
by  a  judgment  in  the  defendants'  favor. 

But  the  defendants  wonld  have  had  the  right  to  appeal 
from  the  judgment  in  plaintiff's  favor;  nor  would  the 
defendants,  in  fact,  have  been  concluded  as  to  other  creditors, 
unless  they  should  come  in  and  avail  themselves  of  the  bene- 
fits, and  assume  the  burdens  and  liabilities,  of  such  other  suit, 
after  interlocutory  and  before  final  judgment,  from  which 
the  effective  appeal  must  be  taken.  No  creditor  could  have 
a  right  to  appeal  until  he  had  become  a  party  to  the  suit  in 
fact  and  in  name. 

This  plaintiff  is  in  no  sense  in  privity  with  the  former 
action,  or  any  party  thereto.  The  claims  which  enter  into 
his  judgment  are  separate  and  distinct  from  those  held  by 
the  Stuyvesant  Bank,  one  of  the  plaintiffs  in  that  action. 

The  question  as  to  whether  or  not  he  was  a  party  to  the 
notes  held  by  the  Stuyvesant  Bank,  or  whether  he  had  trans- 
ferred them  to  the  bank  is  no  subject  of  inquiry  here,  nor 
was  it  there. 

Those  notes  were  merged  in  the  judgment  obtained  by  the 
bank,  and  it  was  the  ownership  of  such  judgment,  and  the 
issuing  of  an  execution  thereon,  which  enabled  the  bank  to 
maintain  that  action. 

The  fact  that  this  plaintiff  was  a  party  to  one  or  more  of 
such  notes,  either  as  maker  or  indorser,  does  not  conclude 
him,  by  proceedings  taken  by  the  bank  to  enforce  their  col- 
lection, in  suits  to  which  he  was  not  a  party,  and  which  he 
was  not  bound  to  prosecute,  and  over  which  he  had  no  con- 
trol. 

There  should  be  judgment  for  the  plaintiff  on  the  plea  of 
a  former  recovery  in  bar  of  this  action. 
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NEW  YORK  COMMON  PLEAS. 

JACOB  MERWIN  and  EDWARD  P.  BRAY  agt.  JOHN  "W.  WEXEL, 
FRANK  DE  GRESS  and  FORBES  POTTER. 

Removal  of  cause  to  United  States  district  court  denied. 

The  removal  of  a  cause  to  the  United  States  district  court  is  not  authorized 
by  the  act  of  July  27,  1866,  in  an  action  for  a  joint  indebtedness,  where 
the  application  is  not  made  by  all  the  defendants  to  the  record,  nor  by 
any  one  against  whom  a  separate  judgment  can  be  rendered  without  the 
presence  of  the  other  defendants. 

Nor  can  such  removal  be  made  under  the  amendment  of  March  2,  1867, 
on  the  ground  of  local  influence,  as  such  an  application  can  only  be 
made  by  all  the  joint  defendants. 

Where  the  plaintiff,  at  the  commencement  of  the  action,  is  a  resident  of 
another  state  with  the  defendant  who  makes  application  for  the  removal, 
this  defeats  the  application  under  either  statute. 

Special  Term,  February,  1874. 

APPLICATION  for  removal  of  cause  to  United  States  district 
court  and  for  stay  of  proceedings. 

ROBINSON,  J.  —  The  application  is  made  alone  by  the 
defendant  De  Gress  in  an  action  commenced  against  the 
several  defendants  for  goods  sold  them,  as  copartners,  under 
the  firm  of  Wexel,  De  Gress  &  Co.  The  defenses  were,  first, 
non-joinder  of  another  person  as  codefendant,  and  second, 
payment.  The  issues  have  been  tried  and  judgment  given  in 
favor  of  plaintiffs  for  upwards  of  $3,000.  The  judgment  has 
been  vacated  and  defendants  let  in  to  defend  on  giving  secu- 
rity for  any  recovery  that  may  be  had  against  them.  The 
application  made  under  the  act  of  congress  of  1866,  as 
amended  in  1867,  must  be  denied,  for  the  following  reasons : 
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1.  The  removal  is  not  authorized  by  the  act  of  July  27, 
1866,  sec.  1  (14  U.  S.  Stat.,  306),  because  not  made  by  all  the 
defendants  to  the  record,  nor  by  any  one  against  whom  a 
separate  judgment  can  be'rendered  without  the  presence  of 
the  other  defendants.     It  is  an  action  upon  a  joint  indebted- 
ness, and  although  under  our  statutes  (2  R.  S.,  371,  sec.  1)  in 
such  a  proceeding,  where  process  against  all  has  been  served 
upon  either,  the  defendant  so  served  is  required  to  answer, 
and  the  judgment,  if  rendered  in  favor  of  the  plaintiffs,  is  to 
be  against  all  the  defendants  in  the  same  manner  as  if  all  had 
been  served,  and  (sec.  4)  the  execution  thereon  is  enforced 
against  the  joint  property  of  all.     The  present  action  for  a 
debt  due  jointly  by  three  is  not  one  that  is' within  the  provi- 
sion of  the  act  of  congress,  one  in  which  there  can  be  a  final 
determination  of  the  controversy,  so  far  as  it  concerns  him, 
without  the  presence  of  the  other  defendants  as  parties  in  the 
cause.     The  controversy  does  not  present  even  any  alleged 
defense  that  would  operate  to  the  exoneration  of  the  defend- 
ant individually  without  judicially  establishing  that  of  his 
codefendants. 

2.  Nor  under  the  amendment  of  March  2,  1867  (14  U.  S. 
Stat.,  558),  on  the  ground  of  local  influence,  because  such  an 
application  can  only  be  made  by  all  the  defendants.     There 
is  no  petition  as  required  by  these  statutes,  except  that  of  the 
defendant  De  Gress  (Dart  agt.  Walker,  4  Daly,   190 ;   43 
How.,  29). 

3.  It  further  appears  the  plaintiff  Bray  was  not  at  the  com- 
mencement of  the  action  and  is  not  a  resident  of  this  state, 
but  (in  like  condition  with  the  defendant  De  Gress)  of  the 
state  of  JSTew  Jersey.     This  defeats   the   application   under 
either  statute.     Without  considering  other  objections  these 
must  prevail  as  answer  to  the  application. 

Application  denied,  with  ten  dollars  costs. 


NEW  YORK  PRACTICE  REPORTS.  11 ; 


Clews  agt.  Rockford,  Rock  Island  and  St.  Louis  R.  R. 


SUPREME  COURT. 

HENRY  CLEWS  and  others  agt.  THE  ROCKFORD,  ROCK  ISLAND 
AND  ST.  Louis  RAILROAD. 

Service  of  summons  on  a  foreign  corporation. 

The  service  of  a  summons  here  on  the  general  solicitor  or  counsel  of  a 
foreign  corporation  is  good  service,  where  the  corporation  has  failed  to 
designate  a  person  residing  in  this  state  on  whom  service  of  papers 
could  be  made,  as  required  by  chapter  279  of  Laws  of  1855. 

Westchester  Special  Term,  January,  1874. 

A  SUIT  lias  been  instituted  by  Henry  Clews  and  others 
against  the  Rockford,  Rock  Island  and  St.  Louis  railroad,  to 
recover  $45,000  damages  for  an  alleged  breach  of  contract  to 
deliver  $50,000  in  amount  of  town  bonds.  An  attachment 
was  issued,  and  the  only  thing  claimed  to  have  been  attached 
is  a  suit  pending  in  this  state  and  another  pending  in  Penn- 
sylvania, against  Henry  II.  Boody,  to  recover  nearly  $300,000. 
On  December  27,  1873,  copies  of  the  summons  and  complaint 
were  handed  to  C.  M.  Osborne,  of  Rock  Island,  111.,  who 
happened  to  be  in  New  York  city.  This  attempted  service 
is  now  sought  to  be  set  aside.  Mr.  Osborne  swears  that  he  is 
not  and  has  not  been  an  agent  in  any  sense,  and  is  and  has 
been  only  the  defendant's  solicitor  in  certain  matters,  and  not 
a  person  on  whom  service  could  be  legally  made.  The  ques- 
tion involved  in  the  motion  is  one  of  practice  under  the  Code, 
and  turns  on  the  point  as  to  what  constitutes  a  valid  service  on 
a  foreign  corporation.  On  looking  over  the  papers,  which 
are  voluminous,  there  appears  to  be  no  question  that  the 
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defendant  is  a  foreign  corporation.  The  summons  was  served 
on  Mr.  Osborne  while  he  was  stopping  at  the  St.  Nicholas 
hotel.  In  his  affidavit,  Mr.  Osborne  admits  that  he  had  acted 
as  general  solicitor  for  the  corporation  as  to  most,  but  not  as 
to  all,  of  its  litigation,  and  avers  that  he  had  no  authority  to 
accept  service  of  papers  for  the  said  corporation.  At  the 
time  of  the  service,  the  defendant,  it  is  alleged,  was  a  foreign 
corporation  within  the  meaning  of  the  Code,  and  that  the 
deponent  was  not  one  of  its  officers  or  agents ;  that  he  is  its 
general  solicitor  only  by  special  appointment  from  time  to 
time,  for  special  services ;  that  he  was  not  admitted  to  prac- 
tice in  the  state  of  New  York,  and  is  not  the  attorney  of  the 
corporation  in  reference  to  this  particular  claim.  A  copy  of 
the  warrant  of  attachment  to  sheriff  Williams  and  his  return 
is  annexed  to  Mr.  Osborne's  affidavit;  and  John  S.  Smith 
deposes  that  he  believes  the  plaintiff  intends  to  endeavor  to 
obtain  judgment  under  the  attempted  service  of  the  summons 
on  Mr.  Osborne.  The  contract  between  the  plaintiff  and 
defendant  was  that  a  pending  suit  should  be  discontinued,  on 
payment  of  the  sum  of  money  for  which  the  present  suit  is 
brought. 

The  sheriff's  return  is  to  the  effect  that  none  of  the  defend- 
ant's property  was  in  his  possession.  The  answer  of  the 
other  side  alleges  that  the  defendant  has  had,  for  several 
years,  an  office  at  71  Broadway  and  elsewhere  in  New  York, 
where  regular  meetings  of  the  board  of  directors  are  held ; 
that,  in  pursuance  of  an  order  obtained  from  justice  GILBERT, 
the  sheriff  levied  on  property  in  the  possession  of  II.  H. 
Boody,  of  Brooklyn ;  that  none  of  the  persons  holding  the 
official  relation  to  the  company  prescribed  by  section  134  of 
the  Code  were  in  the  city ;  wherefore,  service  was  made  on 
Charles  Osborne,  the  general  solicitor  of  the  company,  who 
had,  in  accordance  with  the  by-laws  of  the  company,  super- 
vision and  charge  of  all  the  business  of  the  company. 

A  certificate  of  the  secretary  of  state  is  annexed,  to  the 
effect  that  there  was  no  person  designated  by  the  defendant 
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as  residing  in  this  state  on  whom  service  of  papers  could  be 
made,  as  required  by  chapter  279,  Laws  of  1855. 

TAPPEN,  J.  —  It  is  shown  that  the  defendants  established  a 
place  of  business  in  New  York  city ;  that  they  did  not  desig- 
nate any  person  on  whom  service  of  papers  might  be  made, 
and  that  the  summons  was  served  upon  a  person  who  was 
their  general  solicitor  or  counsel.  The  motion  to  set  aside 
the  service  is  therefore  denied,  with  ten  dollars  costs,  to  abide 
the  event. 


120  NEW  YORK  PRACTICE  REPORTS. 


Fowle  agt.  Covert. 


N.  T..  COMMON  PLEAS. 

HAMILTON  E.  FOWLE  agt.  HIKAM  C.  COVERT. 

Jurisdiction  of  this  court. 

This  court  has  no  jurisdiction  of  an  action  brought  therein  for  the  recovery 
of  money  only,  where  the  defendant  is  not  a  resident  of  the  city  of  New 
York,  nor  served  with  process  therein. 

Proceedings  upon  attachment  of  defendant's  property,  order  for  publica- 
tion and  service  by  mail,  and  judgment  thereon,  set  aside  as  irregular. 

General  Term,  January,  1874. 

Before  DALY,  Ch.  J.,  ROBINSON  and  J.  F.  DALY,  JJ. 

J.  F.  DALY,  J.  —  This  is  an  appeal  from  an  order  made  at 
special  term.  The  action  was  npon  contract  for  the  recovery 
of  money  only.  Prior  to  the  act  chapter  239,  Laws  of  1873, 
this  court  would  have  jurisdiction  of  the  action  if  the  defend- 
ant resided  in  the  city  of  New  York  or  was  served  with  the 
summons  therein  (Code,  section  33).  The  action  having  been 
brought  after  the  passage  of  the  act  aforesaid,  the  plaintiff,  on 
proof  that  the -defendant  was  not  a  resident  of  this  state  and 
could  not  be  found  therein,  but  had  property  therein  liable  to 
attachment,  obtained  an  order  for  the  publication  of  the  sum- 
mons and  service  by  mail  thereof  and  a  warrant  of  attach- 
ment against  defendant's  property.  On  failure  of  defendant 
to  answer,  and  on  proof  of  service  by  publication  of  summons 
and  of  levy  under  the  attachment  issued,  judgment  was 
entered  against  defendant.  The  judgment  was  irregular,  this 
court  not  having  acquired  jurisdiction  (Sanders  agt.  Staten 
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Island  Railroad  Company,  Abb.  [  U.  <&],  346).  The  order 
of  publication,  the  judgment  and  all  proceedings  thereunder, 
the  levy  under  the  attachment  must  be  set  aside.  The  war- 
rant of  attachment  will  be  set  aside  because  it  may  be  issued 
before  the  summons  is  served  ( Woodward  agt.  Stearns,  10 
Abb.  [  U.  -£],  395),  but  defendant  may  move  to  vacate  it  on 
further  papers  as  he  shall  be  advised. 
VOL.  XLIX  16 
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SUPREME  COUKT. 
JAMES  SNODGKASS  agt.  KASIMER  KRENKLE. 

Undertaking  on  adjournment,  by  defendant,  when  it  inures  to  the  benefit  of  the 
assignee  of  the  plaintiff. 

Where  an  undertaking  is -given  by  defendants  on  the  adjournment  of  a 
cause  conditioned  to  pay  the  judgment,  if  execution  is  returned  unsatis- 
fied, the  assignee  of  the  plaintiff  who  owns  the  debt  in  that  action  can 
sustain  an  action  upon  that  undertaking,  where  the  condition  upon 
which  it  was  given  has  been  forfeited. 

New  York,  Special  Term,  June,  1875. 

THIS  suit  was  brought  to  recover  $4,942.65  on  a  bond  given 
by  defendant  in  a  suit  pending  in  the  court  of  common  pleas 
of  this  city  and  county  on  an  adjournment  on  the  trial.  The 
defendant  demurred  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  case  was  argued 
by  Mr.  Hildreth  for  the  defendant  and  by  D.  McMahon  for 
the  plaintiff.  Judge  DONOHUE  delivered  the  following 
opinion,  overruling  the  demurrer  and  rendering  judgment  for 
plaintiff. 

DONOHUE,  J.  —  The  complaint  alleges  that  a  suit  was  pend- 
ing in  which  the  assignor  of  the  plaintiff  was  plaintiff  and 
certain  other  parties  defendants ;  that  the  defendants  in  that 
suit,  having  moved  for  an  adjournment,  it  was  granted  on  the 
giving  of  the  undertaking  in  suit ;  that  that  undertaking  was 
to  pay  the  judgment  in  execution,  was  returned  unsatisfied, 
and  the  complaint  alleges  that  the  execution  has  been  so 
returned.  The  complaint  further  alleges  that  the  plaintiff  in 
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the  suit  was  really,  by  assignment,  the  plaintiff  here.  The 
complaint  alleges  that  the  debt  belongs  to  the  plaintiff,  and 
the  amount  is  due  to  him.  It  is  to  be  presumed  that  the 
assignment  to  him  was  in  writing.  To  this  the  defendant 
demurs,  on  the  ground  that  as  the  undertaking  was  to  pay 
the  plaintiff  in  the  original  suit,  without  adding  his  assigns, 
no  suit  will  lie  in  the  name  of  the  present  plaintiff.  This,  in 
practice,  it  seems  to  me,  the  Code  intended  to  abolish  and 
leave  the  action  to  be  brought  in  the  name  of  the  real  plain- 
tiff. If  the  defendant  is  right  and  the  original  plaintiff  had 
died  before  judgment,  no  action  would  lie  in  the  name  of  his 
executors.  It  seems  to  me  the  complaint  substantially  com- 
plie-s  with  the  Code,  and  that  the  grounds  of  demurrer  stated 
are  insufficient.  I  will,  in  the  settlement  of  the  order,  hear 
the  defendant  as  to  the  right  to  amend,  if  he  has  merits. 
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NEW  YORK  SUPERIOR  COURT. 
JOHN  HARRISON  and  another  agt.  JULIUS  LOURIE. 

Debts  provable  under  a  discharge  from  the  English  bankruptcy  act. 

Under  the  English  bankruptcy  act,  non-provable  debts  are  not  affected  by 
a  discharge.  Provable  debts  are  such  as  arise  only  upon  contract;  if 
they  arise  upon  tort  they  are  not  affected. 

The  court  in  which  a  trial  is  had  and  judgment  entered,  having  acquired 
jurisdiction  of  the  person  of  a  defendant,  its  adjudication  upon  an  issue 
formed  by  the  pleadings  is  conclusive  in  an  action  upon  the  judgment  in 
the  courts  of  this  country,  and  the  defendant  is  precluded  from  inquiring 
into,  questioning,  or  defending  upon  the  merits. 

The  burden  is  upon  the  creditor  to  bring  his  debts  within  the  exception 
that  it  is  provable. 

THE  action  is  upon  a  judgment  recovered  in  the  court  of 
queen's  bench,  London,  on  the  21st  of  March,  1870,  for 
972J.  Us.  sterling. 

The  defense  is  a  discharge  in  bankruptcy  under  the  bank- 
ruptcy laws  of  Great  Britain  (1861),  granted  April  8,  1870. 
The  application  for  the  discharge  was  upon  the  petition  of  the 
bankrupt,  with  a  schedule  of  his  indebtedness.  Among  his 
creditors  the  plaintiffs  were  named,  with  their  residence,  and 
the  amount 'of  the  indebtedness  (£1,734),  and  that  it  arose 
upon  acceptances  of  bills  of  exchange  and  for  damages  and 
costs  in  a  suit  then  pending  on  behalf  of  the  plaintiff  against 
the  defendant  to  recover  the  debt. 

The  action  was  tried  without  a  jury. 

The  plaintiff  put  in  evidence  the  record  of  the  judgment  in 
the  queen's  bench,  which  shows  the  commencement  of  the 
action  on  the  14th  of  April,  1869,  which  was  prior  to  the 
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defendant's  petition  in  bankruptcy  —  the  appearance  of  the 
defendant  therein  and  the  recovery  of  judgment. 

The  second  count  in  the  declaration  —  the  fact,  being  the 
common  counts,  having  been  abandoned  —  alleged  a  promise 
by  the  defendant  as  a  consideration  for  the  acceptance,  that 
he  would  attach  to  the  drafts  "  turpentine  warrants,"  which 
the  defendant  neglected  to  do,  "  whereby  the  plaintiffs  were 
deprived  of  the  security  of  such  warrants  for  the  'payment  of 
the  bills." 

The  third  count  alleged  that  the  defendant  "  falsely  and 
fraudulently  represented  to  the  plaintiffs  that  he  had  attached 
turpentine  warrants  to  certain  bills  which  the  plaintiffs  had 
accepted,  and  thereby  deceived  the  plaintiffs  into  believing 
for  a  long  time  that  the  defendant  had,  in  performance  of  a 
contract  in  that  behalf  made  between  the  plaintiffs  and  defend- 
ant, attached  such  warrants,  but  that  he  had  not  done  so." 

The  fourth  count  alleged  that  the  defendant  received  from 
the  plaintiffs  certain  drafts  of  the  plaintiffs,  on  the  terms  that 
the  defendant  should  not  negotiate  them,  unless  and  until  he 
had  attached  thereto  turpentine  warrants  as  security  for  their 
payment,  but  the  defendant  wrongfully  negotiated  the  drafts 
without  attaching  such  warrants. 

There  is  a  further  count  alleging  a  conversion  by  the  defend- 
ant to  his  own  use  of  bills  of  exchange. 

The  plaintiffs  claimed  £5,000. 

The  defendant's  pleas  put  in  issue  the  several  counts  in  the 
declaration. 

The  postea  recites  the  coming  of  the  parties  by  their 
respective  attorneys,  and  a  special  jury  sworn  to  try  the 
matters  in  question,  and  that  they  "find  the  issues  within 
joined  for  the  plaintiffs,  and  they  assess  the  damages  of  the 
plaintiffs  on  occasion  of  the  premises  within  complained  of  by 
them,  over  and  above  their  costs  of  suit,  to  £800." 

The  plaintiff  put  in  evidence  proceedings  in  involuntary 
bankruptcy  against  the  defendant,  upon  the  petition  of  the 
plaintiffs  alleging  their  judgment  as  a  debt  of  the  bankrupt. 
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The  defendant  was  served  in  this  last  proceeding,  and 
appeared  in  the  preliminary  stages  and  put  in  an  answer,  set- 
ting up  his  discharge  in  the  former  proceeding. 

He  was  adjudged  bankrupt  in  the  last  proceeding,  August 
16,  1870. 

Dexter  A.  Hawkins •,  for  plaintiff. 
Wesley  Gleason,  for  defendant. 

MONELL,  C.  J.  —  Under  the  bankruptcy  act  of  Great  Brit- 
ain (24:  and  25  Victoria,  1861),  non-provable  debts  are  not 
affected  by  a  discharge ;  and  the  question  here  is  whether  the 
debt  which  was  merged  in  the  judgment,  now  the  subject  of 
this  action,  was  provable  under  the  act. 

The  action  upon  it  was  pending  when  the  discharge  was 
obtained.  The  defendant  had  been  summoned  and  had 
pleaded.  The  issues  were  tried  by  a  jury,  who  assessed  the 
damages,  and  judgment  was  entered. 

It  is  conceded  that  if  the  debt  which  constituted  the  cause 
of  action  was  provable  in  the  bankruptcy  proceeding,  the  dis- 
charge is  a  bar  to  an  action  upon  the  judgment. 

The  debts  provable  under  the  act  are  such  as  arise  only 
upon  contract.  If  they  arise  upon  tort  they  are  not  affected. 

The  plaintiffs  claim  that  their  debt  was  for  a  tort,  and 
therefore  not  provable. 

The  only  evidence  introduced  is  the  record  of  the  judg- 
ment, which  contains  the  declaration  and  pleas. 

The  declaration  contains  several  counts.  Two,  at  least,  are 
upon  contract,  and  two,  and  possibly  three,  are  in  tort. 

The  defendant  took  issue  upon  all  the  counts,  and  the 
jury  found  the  issues  in  the  plaintiffs'  favor,  assessing  their 
damages. 

The  court  in  which  the  trial  was  had  and  judgment  entered 
having  acquired  jurisdiction  of  the  person  of  the  defendant, 
its  adjudication  upon  the  issues  formed  by  the  pleadings  is 
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conclusive»in  an  action  upon  the  judgment  in  the  courts  of 
this  country  (Lazier  agt.  Westcott,  26  N.  Y.,  146),  and  the 
defendant  is  precluded  from  inquiring  into,  questioning  or 
defending  upon  the  merits. 

It  admits  of  no  doubt  that  separate  causes  of  action,  upon 
contract  and  in  tort,  were  united  in  the  action  ;  and  we  must 
assume,  however  different  the  law  is  in  this  country  (Code,  § 
167),  that  such  a  union  of  causes  of  action  was  proper  in  the 
English  courts. 

It  is  also  evident  that  the  issues,  as  well  upon  the  contract 
as  upon  the  torts,  were  collectively  submitted  to  the  jury,  and 
that  they  rendered  a  general  verdict,  assessing  the  damages. 

But  it  is  equally  evident  that  the  record  of  the  trial  does 
not  disclose  whether  the  damages,  as  assessed,  relate  to  the 
contracts  or  to  the  torts,  or  to  both  contracts  and  torts. 

The  bankruptcy  discharge  released  the  defendant,  unless 
the  debt  was  not  provable ;  and  the  burden  is  upon  the 
creditors  to  bring  his  debt  within  the  exception.  The  bank- 
rupt can  rest  upon  his  discharge  and  its  effect  upon  his  debts ; 
and  the  creditor  fe  concluded  by  it  until  he  shows  that  his 
debt  is  of-, a  nature  not  extinguished  by  it. 

As  the  record  of  the  judgment  is  the  only  evidence  to 
establish  the  non-provability  of  the  debt,  the  question  is  : 
Does  it  so  prove  ? 

The  evidence,  upon  the  trial  of  the  issues,  is  not  a  part  of 
the  record,  and  it  is  therefore  impossible,  from  the  record 
alone,  to  determine  which  of  the  issues  the  jury  assessed  the 
damages  upon.  If  upon  the  cause  of  action  in  assumpsit, 
then  it  necessarily  follows  that  the  judgment  was  upon  that 
cause  of  action,  and  not  upon  the  tort  which  formed  another 
and  distinct  cause  of  action.  Nor  does  it  appear  that  the 
jury  assessed  the  damages  upon  all  the  issues.  It  cannot  be 
assumed  that  they  did,  inasmuch  as  it  may  have  been  on 
either. 

The  record  does  not,  therefore,  prima  facie,  establish  that 
the  debt  for  which  the  judgment  was  recovered  was  wholly 
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upon  contract,  or  wholly  upon  tort.  It  may  ha\;e  been  for 
either,  or  partly  for  both;  and  there  is  no  legitimate  pre- 
sumption to  weaken  the  hypothesis  that  it  was  the  one  or  the 
other. 

Indeed, .  I  think  if  there  is  any  presumption,  it  is  that 
where  one  cause  of  action  is  upon  contract,  and  another  in 
tort,  but  a  tort  connected  with  the  contract,  the  latter  is 
waived  in  favor  of  the  former,  unless  distinctly  appearing  to 
the  contrary  (Elwood  agt.  Gardner,  45  N.  Y.,  349).  This 
presumption  may,  however,  arise  from  our  system  of  pleading, 
which  forbids  the  uniting  of  suc.li  incongruous  causes  of  action. 

But  under  a  system  which  does  allow  such  a  union,  no 
presumption  can  be  raised  in  favor  of  any  one  or  more  of  the 
separate  causes  of  action.  As  well  could  it  be  assumed  that  the 
assessment  of  damages  and  the  judgment  was  upon  the  con- 
tract as  that  it  was  upon  the  tort. 

As  the  burden  of  avoiding  the  effect  of  the  bankrupt's 
discharge  rests  upon  the  creditor,  there  must  be  evidence,  at 
least prima  facie  evidence,  that  the  debt  did  not  arise  upon 
contract. 

The  judgment  record  does  not  furnish  the  evidence,  and  I 
think  the  plaintiff  was  bound  to  show0  by  other  means,  that 
the  only  cause  of  action  upon  which  the  jury  assessed  the 
damages  were  for  the  tort  or  torts  alleged  in  the  declaration. 
That  could  be  shown  by  the  record  of  the  trial  or  other  proof 
of  the  questions  submitted  to  and  passed  upon  by. the  jury  at 
the  trial. 

It  is  claimed,  however^  that  the  second  or  involuntary  pro- 
ceeding in  bankruptcy  against  the  defendant  is  not  only  res 
judicata,  as  to  the  nature  of  the  debt,  but  that  it  also  operates 
as  an  estoppel  upon  the  defendant  in  respect  to  it. 

No  such  effect,  however,  can  be  given  to  the  second  adju- 
dication. 

If  the  character  of  the  debt  was  involved  at  all,  it  was  only 
incidental.  The  main  if  not  the  only  question  was  the 
alleged  act  of  bankruptcy.  The  nature  of  the  debt  was  not 
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material,  either  upon  the  question  of  jurisdiction  or  of  the 
acts  of  bankruptcy.  Whether  the  debt  was  afterwards 
provable  was  not  necessary  to  be  ascertained  in  the  lirst 
instance. 

It  is  true  the  defendant  appeared,  and  set  up  his  discharge. 
That  he  might  do  upon  the  theory  that  the  judgment  was  for 
a  contract  debt,  and,  therefore,  his  discharge  was  a  bar.  His 
answer  is  inconsistent  with  any  other  theory ;  and  a  general 
adjudication  of  bankruptcy  does  not  determine  that  the  debt 
was  otherwise. 

But  more  than  this :  The  appearance  and  answer  of  the 
defendant  was  on  the  8th  of  April  1870,  before  the  petition 
and  affidavit  of  the  plaintiffs,  which  were  filed  on  the  22d  of 
June,  1870,  were  presented.  The  first  affidavit  of  the  plain- 
tiffs (to  which  the  defendant  appeared  and  answered)  was  on 
the  28th  of  March,  1S70,  and  alleged  only  the  recovery  of  the 
judgment  and  certain  acts  of  bankruptcy.  There  is  no  aver- 
ment of  the  cause  of  action,  or  allegation  of  any  fraud  or 
other  wrongful  act  of  the  defendant,  but  merely  that  the 
plaintiffs  had  recovered  a  judgment. 

So  far,  therefore,  as  the  second  adjudication  is  resjudicata, 
it  must  be  confined  to  the  issue  made  by  the  defendant's 
answer  to  the  plaintiffs'  affidavit  of  the  28th  of  March,  1870. 

As  to  the  allegations  in  the  petition  and  affidavit  of  the 
twenty-second  of  June,  of  the  nature  of  the  cause  of  action 
merged  in  the  judgment,  they  were  after  the  appearance  and 
affidavit  of  the  defendant,  and  were  passed  upon  by  his 
default. 

As  to  such  allegations,  the  decision  is  not  res  judicata. 
They  were  wholly  ex  parte,  and  in  no  way  conclusive  upon 
the  defendant. 

For  the  same  reasons,  the  adjudication  is  not  an  estoppel. 

Upon  the  merits  of  this  question  the  plaintiffs  have  fur- 
nished some  evidence,  that  goes  to  satisfy  me  that  the  jury 
did  not  in  point  of  fact  pass  or  assess  the  damages  upon  any 
of  the  causes  of  action  alleged  in  the  declaration.  Mr.  Tripp, 
VOL.  XLIX  17 
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one  of  the  plaintiffs,  in  his  affidavit  in  the  second  bankruptcy 
proceeding,  alleges  the  cause  of  action  to  have  been  a  promise 
by  the  defendant  to  annex  to  the  bills,  before  negotiating, 
certain  turpentine  warrants ;  but  in  fraud  of  the  plaintiffs  he 
had  negotiated  the  bills  without  attaching  such  warrants. 
That  on  the  eve  of  the  trial  the  defendant  produced  certain 
letters,  and  upon  the  action  coming  for  trial  the  defendant 
by  his  counsel  immediately  consented  to  a  verdict  for  the  sum 
of  £800.  A  verdict  upon  such  a  consent  in  open  court,  can- 
not, it  seems  to  me,  be  regarded  as  settling  any  particular 
issue ;  nor  as  furnishing  proof  that  the  damages  were  assessed 
and  the  judgment  entered  upon  the  counts  in  tort  in  the 
declaration.  But  rather  that  the  verdict  was  for  the  amount 
of  the  two  bills,  and  therefore  upon  the  counts  on  contract. 

The  defendant  must  have  judgment. 

Findings  may  be  prepared  and  submitted  on  two  days' 
notice. 
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SUPREME  COURT. 
DUNCAN  agt.  DE  WITT. 
Motion  to  open  default  denied. 

Where  as  a  pure  matter  of  favor,  and  with  the  notice  that  the  cause  must 
be  tried  when  again  called,  the  cause  was  put  over,  and  when  again 
called  an  untruth  was  told  to  procure  a  further  adjournment: 

Held,  that  to  allow  the  plaintiff 's  default  (dismissing  the  complaint)  to  be 
opened  under  such  circumstances,  would  be  simply  to  encourage  a  bad 
practice. 

New  York)  Special  Term,  June,  1875. 

THIS  was  an  action  on  a  claim  for  $100,000.  The  plaintiff 
and  defendant  were  residents  of  the  state  of  New  Jersey ; 
nearly  all  of  the  witnesses  resided  there.  The  plaintiff 
claimed  to  recover  of  the  defendant  $100,000  damages  for 
alleged  breach  of  an  alleged  contract.  The  defendant  claimed 
there  was  not  the  slightest  foundation  for  the  action,  and 
wanted  the  trial  to  come  off.  He  attended  with  his  counsel, 
S.  A.  Noyes  and  D.  McMahon,  and  with  his  witnesses  from 
New  Jersey,  a  number  of  times.  The  plaintiff  did  not  pre- 
sent himself  ready  for  trial  with  his  witnesses.  Finally,  on 
motion  of  Mr.  McMahon,  who  pronounced  in  open  court 
that  the  plaintiff  had  no  case,  the  judge  at  circuit  dismissed 
the  plaintiff's  action,  with  costs.  Motion  was  then  made  to 
open  the  default  and  to  let  the  plaintiff  in  to  try  the  cause. 

Mr.  Bell,  for  plaintiff. 

D.  McMahon,  for  defendant. 
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DONOHUE,  J.  — In  this  case  both  the  parties  reside  in  New 
Jersey ;  the  subject-matter  of  the  action  is  in  New  Jersey. 
Under  these  circumstances,  unless  there  are  facts  showing  a 
good  reason  for  opening  the  default,  the  parties  should  be 
allowed  to  litigate  in  that  state.  It  seems  to  me  that  the 
case  does  not  show  such  a  state  of  facts  as  would  entitle  the 
plaintiff  to  the  relief  he  asked.  The  action  of  the  plaintiff 
in  the  call  of  the  case  at  circuit,  rather  impressed  me  with 
the  feeling  that  plaintiff  did  not  intend  to  try  his  cause  when 
the  jury  had  been  sworn  in  the  cause  and  no  valid  excuse  for 
putting  off  the  case  with  a  number  of  witnesses  in  court 
from  New  Jersey.  As  a  pure  matter  of  favor,  and  with  the 
notice  that  the  cause  must  be  tried  when  again  called,  the 
cause  was  put  over ;  and  when  again  called,  an  untruth  was 
told  to  procure  a  further  adjournment.  To  allow  this  default 
to  be  opened,  would  be  simply  to  encourage  a  bad  practice. 
Motion  denied,  with  costs. 
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UNITED  STATES  DISTRICT  COURT. 

IN  THE  MATTER  OF  STUYVESANT  BANK,  a  bankrupt. 

Distribution  of  assets  to  creditors  wJio  are  savings  banks. 

Where  savings  banks  rnake  contracts  with  a  banking  institution  for 
deposits,  and  the  payment  of  interest  on  a  portion  of  their  cash  capital 
stock,  in  pursuance  of  the  laws  of  New  York  (1853  and  1858),  and  the 
banking  institution  becomes  insolvent  and  goes  into  bankruptcy  under 
the  charge  of  an  assignee  in  bankruptcy;  upon  a  distribution  of  its 
assets,  the  claims  to  priorities  or  preferences  by  the  savings  banks  under 
the  state  laws  cannot  be  allowed  as  they  are  not  liens  or  securities  or 
rights  or  interests  in  property.  If  so  they  are  not  saved  by  the  general 
scope  of  the  bankruptcy  act,  and  are  not  recognized  by  the  twenty- 
eighth  section. 

Southern  District  of  New  York,  January,  1874. 
T.  Hughson,  for  New  York  Savings  Bank. 
D.  Noble  Rowan,  for  Sixpenny  Savings  Bank. 
F.  N.  Bangs,  for  assignee  in  bankruptcy. 

BLATCHFORD,  J.  —  The  second  section  of  the  act  of  the 
legislature  of  the  state  of  New  York,  passed  April  15,  1853 
(Laws  of  1853,  chap.  257),  provides  that  it  shall  be  lawful  for 
any  savings  bank  or  institution  for  savings  in  the  city  and 
county  of  New  York,  then  chartered,  or  that  might  be  there- 
after chartered,  "  to  make  temporary  deposits  in  any  bank  or 
banking  association  to  an  amount  equal  to  ten  per  cent  of  the 
actual  cash  capital  stock  paid  in  of  such  bank  or  banking 
association,  and  to  receive  interest  thereon  at  such  rates,  not 
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exceeding  that  allowed  by  law,  as  may  be  agreed  upon,  pro- 
vided that  all  the  deposits  in  any  one  bank  or  banking  associa- 
tion shall  not  exceed  in  amount  twenty  per  cent  of  all  the 
deposits  belonging  to  such  savings  bank  or  institution  for 
savings,  and  that  no  contract  or  agreement  in  relation  to  said 
deposits  shall  be  for  a  longer  period."  The  third  section  of 
said  act  provides  that  "  it  shall  not  be  lawful  for  any  such 
savings  bank  or  institution  for  savings  to  make  any  loans  to 
any  bank  or  banking  association  exceeding  the  limits  above 
prescribed,  unless  such  savings  bank  or  institution  for  savings 
shall  require  and  receive  of  such  bank  for  all  sums  so  deposited 
exceeding  the  limits  above  prescribed  such  securities  therefor 
and  equal  in  amount  as  the  comptroller  or  superintendent  of 
the  banking  department  is  now  lawfully  authorized  to  receive  in 
exchange  for  bills  or  notes  for  circulation."  The  fourth  section 
of  said  act  provides  that  "  all  the  assets  of  any  bank  or  banking 
association  now  or  hereafter  to  be  created,  that  shall  become 
insolvent,  shall,  after  providing  for  the  payment  of  its  circu- 
lating notes,  be  applied  by  the  directors  thereof,  in  the  first 
place,  to  the  payment  of  any  deficiency  that  may  arise  on  the 
sales  of  the  securities  aforesaid,  and  thereafter,  of  any  sum 
or  sums  of  money  deposited  with  such  bank  or  banking 
association  by  any  savings  bank  or  institution  for  savings, 
within  the  range  of  twenty  per  cent,  as  provided  in  the 
second  section  of  this  act."  The  first  section  of  the  act  of 
the  legislature  of  the  state  of  New  York,  passed  April  10, 
1858  {Laws  of  1858,  chap.  136),  provides  that  the  temporary 
deposits  which  any  savings  bank  or  institution  for  savings  in 
the  city  and  county  of  New  York,  is  authorized  to  make  by 
the  second  section  of  chapter  257  of  the  Laws  of  1853,  shall 
not  exceed  in  amount  twenty  per  cent  of  all  the  deposits 
belonging  to  any  such  bank  or  institution  for  savings,  nor 
shall  the  deposits  of  any  such  bank  or  institution  for  savings 
in  any  bank  of  issue  exceed  in  the  aggregate,  at  one  time, 
the  sum  of  $100,000. 

The  Sixpenny  Savings  Bank  of  the  city  of  New  York,  a 
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savings  bank  in  the  city  and  county  of  New  York  chartered 
by  the  state  of  New  York  as  a  corporation,  has  proved  against 
the  estate  of  the  bankrupt,  a  claim  for  the  sum  of  $23,261.06, 
witli  interest  thereon  at  the  rate  of  five  per  cent  per  annum, 
from  the  llth  of  October,  1871.  In  its  proof  of  debt  it 
claims  that,  under  the  said  two  acts,  it  has  a  valid  and  just 
lien  on  the  estate  of  the  bankrupt,  and  is,  in  the  distribution 
and  division  of  said  estate,  entitled  to  a  preference  or  priority 
of  payment  to  any  creditor  of  the  bankrupt,  other  than  the 
New  York  Savings  Bank,  on  the  ground  that  the  said  moneys 
were  deposited  and  loaned  under  the  express  agreement  that 
the  Sixpenny  Savings  Bank  should  be  entitled  to  such  priority 
under  the  said  two  acts,  and  that  the  said  two  acts  entered 
into  and  formed  a  part  of  the  contract  under  which  said  deposit 
or  loan  was  made  to  the  bankrupt. 

The  New  York  Savings  Bank,  a  savings  bank  in  the  city 
and  county  of  New  York,  chartered  by  the  state  of  New 
York  as  a  corporation,  has  proved  against  the  estate  of  the 
bankrupt  a  claim  for  the  sum  of  $20,020.41,  with  interest 
thereon,  at  the  rate  of  seven  per  cent  per  annum,  from  the 
12th  of  October,  1871.  In  proof  of  its  debt,  it  claims  that 
under  the  said  two  acts  and  its  agreement  with  the  bankrupt 
thereunder,  and  in  pursuance  thereof,  prior  to  the  insolvency 
of  the  bankrupt  or  any  suspension  thereof,  it  is  entitled  to 
have  its  said  claim  paid  in  full  out  of  the  assets  of  the  bank- 
rupt, before  any  payment  is  made  to  other  creditors  not 
entitled  by  law  to  a  preference.  Assuming  that  all  or  some 
parts  of  the  amounts  of  these  claims  fall  within  the  terms  of 
the  provisions  of  the  state  acts,  the  question  arises  whether 
the  priority  or  preference  claimed  under  the  fourth  section  of 
the  state  act  of  1853  can  be  allowed  in  the  distribution  of  the 
assets  of  the  bankrupt.  It  is  contended,  on  the  part  of  the 
savings  banks,  that,  by  virtue  of  the  agreements  made  by 
them  with  the  bankrupt,  under  and  within  the  provisions  of 
the  state  acts,  they  acquired  a  lien  on  all  the  assets  of  the 
bankrupt,  in  case  of  insolvency,  and  are,  in  the  distribution 
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of  the  proceeds  of  its  assets,  entitled  to  the  same  preference 
and  priority  of  payment  over  its  general  creditors  to  which 
they  would  have  been  entitled  if  its  assets  had  been  distribu- 
ted under  the  state  laws;  that  the  provision  of  the  fourth 
section  of  the  state  act  of  1853  is  not  an  insolvent  law;  that 
it  contemplates  a  lien  on  the  present  and  future  assets  of  the 
bank;  that  all  liens  are  made  in  contemplation  of  insolvency 
in  the  same  sense  as  the  lien  created  by  the  said  fourth  sec- 
tion ;  that  the  bankruptcy  act  preserves  all  liens,  both  legal 
and  equitable,  and  all  charges  or  incumbrances,  and,  except  in 
cases  of  fraud  on  the  act,  gives  to  the  assignee  in  bankruptcy 
only  such  rights  and  interests  in  the  estate  of  the  bankrupt 
as  the  bankrupt  had  or  could  assert,  and  that  the  rights 
acquired  by  the  savings  banks  under  the  state  act  were  rights 
of  property,  in  the  form  of  contracts,  constituting  equitable 
liens,  which  can  be  enforced  against  the  estate  of  the  bank- 
rupt in  the  hands  of  the  bankrupt,  in  case  of  insolvency,  if 
there  had  been  no  proceedings  in  bankruptcy.  I  have  given 
much  consideration  to  the  question  involved,  especially  in 
view  of  the  fact  that,  at  a  prior  stage  of  these  proceedings,  I 
indicated  an  opinion  in  support  of  the  claims  of  the  savings 
banks,  when  the  question  was  submitted  to  me  on  written 
briefs.  But  an  oral  reargument  and  a  full  consideration  of 
the  provisions  of  the  bankruptcy  act  have  led  me  to  the  con- 
clusion that  these  claims  cannot  be  allowed.  I  do  not  think 
that  those  claims  can,  under  the  terms  of  the  state  act,  be 
properly  considered  as  rights  of  property,  inhering  in  or 
adhering  to  the  property  of  the  bankrupt.  The  savings 
banks,  it  is  true,  made  contracts  with  the  bankrupt,  but  these 
contracts  were  merely  contracts  for  the  making  of  deposits 
and  the  paying  of  interest  thereon.  No  part  of  the  state 
act  gives  any  lien  for  such  deposits  on  any  assets  of  the  bank- 
rupt. Those  assets,  consisting  in  part  of  the  moneys  so 
deposited,  could  be  dealt  with  and  disposed  of  by  the  bank- 
rupt, free  from  any  lien,  charge  or  incumbrance  thereon 
arising  out  of  such  contracts.  No  provision  of  the  state  act 
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purports  to  interfere  with  the  disposition  of  the  assets  of  the 
bankrupt  until  insolvency  occurs,  and  then  a  rule  for  the 
application  of  such  assets,  in  the  distribution  of  the  estate 
of  the  bankrupt  as  the  estate  of  an  insolvent  debtor,  is  cre- 
ated by  the  fourth  section  of  the  state  act  of  1853.  But  that 
rule  establishes  in  favor  of  the  savings  banks  no  such  interest 
in  the  property  of  the  bankrupt  that  such  property  passes, 
under  the  bankruptcy  act,  into  the  hands  of  the  assignee, 
subject  to  such  interest.  *  *  *  The  twenty-eighth  section 
of  the  present  act  provides  that  certain  claims  shall  "  be 
entitled  to  priority  or  preference,  and  to  be  paid  in  full, .in 
the  following  order."  Then  follow  five  clauses.  The  fifth 
is :  "  All  debts  due  to  any  persons  who,  by  the  laws  of  the 
United  States,  are  or  may  be  entitled  to  a  priority  or  prefer- 
ence, in  like  manner  as  if  this  act  had  not  been  passed." 
This  is  limited  to  priorities  or  preferences  created  by  the  laws 
of  the  United  States.  It  does  not  extend  to  priorities  or 
preferences  created  by  the  laws  of  a  state.  Under  it,  the 
state  could  have  no  priority  for  debts  due  to  it  which  were 
not  liens  or  securities ;  and  but  for  the  provision,  in  the  third 
class  of  priorities,  for  such  debts  due  to  the  state,  there  could 
be  no  priority  for  such  debts.  *  *  *  But  such  priorities 
or  preferences,  created  by  state  laws,  in  the  distribution  of 
insolvents'  estates,  are  not  liens  or  securities  or  rights  or 
interests  in  property.  If  so,  they  are  not  saved  by  the  gen- 
eral scope  of  the  bankruptcy  act,  and  they  are  not  recognized 
by  the  twenty-eighth  section.  The  claims  to  priority  on  the 
part  of  the  savings  banks  must  be  disallowed. 
VOL.  XLIX/  18 
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NEW  YOKE  COMMON  PLEAS. 
MARGARET  KREKELER  agt.  HENRY  "W.  THAULE  et  al. 

Change  of  attorneys. 

An  attorney  cannot  be  changed  without  leave  of  the  court  or  an  order  of 

a  judge  of  the  court. 
He  may  be  changed  upon  his  own  consent,  but  the  consent  must  be  filed 

on  an  order  entered  substituting  in  his  place  the  new  attorney,  and  notice 

of  the  order  must  be  served  upon  the  opposite  party. 

Special  Term,  May,  1875. 

DALY,  C.  J. — An  attorney  cannot  be  changed  without 
leave  of  the  court  or  an  order  of  a  judge  of  the  court  (Mum- 
ford  agt.  Monay,  Hop.  7?.,  369 ;  Anon.,  7  Mad.,  50). 

He  may  be  changed  upon  his  own  consent,  but  the  consent 
must  be  filed  on  an  order  entered  substituting  in  his  place  the 
new  attorney,  and  notice  of  the  order  must  be  served  upon 
the  opposite  party  (Graham's  Practice  [%d  ed.~\,  48  ;  Hyland 
agt.  Noukes,  1  Taunton,  342 ;  Robertson  agt.  McClellin,  1 
How.  R.,  90 ;  Dalon  agt.  Lewis,  7  How.,  132). 

Stemmler  was  the  attorney  for  two  of  the  defendants, 
Thaule  and  Wessel.  This  consent  did  not  authorize  the 
entry  of  a  rule  substituting  Porter  and  Gould. 

His  consent  was  for  the  substitution  of  Porter  and  another. 
At  all  events,  it  is  at  most  doubtful  if  Porter  and  Gould 
were  substituted,  and  the  doubt  is  one  of  weight  in  a  judg- 
ment affecting  real  estate  and  the  title  acquired  under  it,  for 
if  not  properly  substituted  their  acts  as  attorneys  are  to  be 
disregarded,  as  the  opposite  party  is  bound  to  consider  the 
former  attorney  as  still  employed  (Jerome  agt.  Boioan,  1 
Wend.,  393 ;  Graham's  Practice  [2d  ed.~],  48). 
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It  is  doubtful,  moreover,  whether  there  has  been  any  appear- 
ance for  the  other  defendant.  Porter  and  Gould  served  their 
notice  of  appearance  as  attorneys  for  the  defendants,  but 
there  was  no  order  of  substitution  as  to  the  defendants  who 
had  appeared  by  Stemmler,  and  with  respect  to  them  all  that 
appears  to  have  been  done  was  to  file  the  consent.  There 
was  no  service  of  appearance  or  retainer,  under  Rule  11,  for 
the  other  defendant,  nor  any  formal  act  which  could  be  treated 
as  a  distinct  and  separate  appearance  for  them  (Norton  agt. 
Hayes,  4  Denio,  245  ;  Cooley  agt.  Lawrence,  12  How.  P.  R., 
176).  The  proper  course  would  be  to  give  leave  to  enter  an 
order  of  substitution  of  Porter.  Upon  the  consent  filed  the 
entry  of  an  order  upon  Porter,  consent  substituting  his  firm, 
and  the  filing  of  a  notice  under  Rule  11,  and  entry  of  an 
appearance  by  Porter  and  Gould  for  the  defendants,  which 
may  be  entered  nunc  pro  tune  within  five  days  after  the 
entry  of  this  order  upon  this  motion,  otherwise  the  motions 
have  to  be  granted,  with  costs.  If  the  rule  is  complied  with 
no  costs  will  be  imposed  on  the  defendants. 
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NEW  YORK  SUPERIOR  COURT. 

HUMPHREYS  agt.  HUMPHREYS. 
Alimony  and  counsel  fees  not  allowed  in  an  action  for  limited  divorce. 

Alimony  and  counsel  fee  will  not  be  allowed  to  the  plaintiff  in  an  action 
for  a  limited  divorce  and  separation  on  the  ground  of  alleged  desertion 

•  and  abandonment,  by  the  defendant,  where  the  plaintiff  fails  to  estab- 
lish a  marriage  contract  with  the  defendant. 

A  cohabitation  existing  between  the  parties  during  some  four  years,  which 
from  the  evidence  was  considered  to  be  illicit  in  its  character  and 
meretricious  from  the  beginning,  was  no  foundation  upon  which  to  rest 
her  application. 

Special  Term,  June,  1874. 

VAN  YORST,  J.  —  This  is  an  application  for  alimony  and 
counsel  fee  in  an  action  for  a  limited  divorce  and  separation 
between  the  parties,  on  the  ground  of  the  alleged  desertion 
and  abandonment  of  the  plaintiff  by  the  defendant. 

It  is  not  claimed  by  the  plaintiff  that  there  was  a  formal 
marriage,  with  ceremony,  consummated  between  the  parties, 
but  that  on  the  31st  October,  18 54-,  the  parties  entered  into 
a  contract  with  each  other,  and  interchanged  mutual  vows 
and  promises  to  be  to  each  other  as  husband  and  wife,  and 
that  they  thereafter  cohabited  together  as  such.  The  evidence 
wholly  fails  to  satisfy  me  that  there  was  any  agreement  or 
intention  between  the  parties  at  the  time  mentioned,  or  at 
any  other  time,  to  become  husband  and  wife,  or  that  the 
cohabitation  between  them,  while  it  lasted,  was  the  result  of 
any  such  engagement  or  intention. 

I  am  convinced  that  the  intercourse  between  the  parties,  in 
its  inception,  was  illicit,  and  its  character  has  never  changed 
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into  a  matrimonial  engagement  or  condition,  and  is  no 
evidence  thereof.  Whatever  cohabitation  existed  between 
the  parties  from  its  beginning  was  meretricious, 

The  evidence  fails  to  satisfy  me  that  the  defendant  ever 
treated  or  held  out  the  plaintiff  as  his  wife,  or  that  he  lived 
or  cohabited  with  her  as  such. 

In  1860  the  defendant  was  married  to  Kate  E.  Condon,  in 
the  city  of  New  York.  This  marriage,  which  had  been  pre- 
ceded by  a  long  courtship  between  the  parties,  was  published 
at  the  time  it  took  place,  and  the  defendant  has  lived  with 
his  lawfully  married  wife  ever  since.  The  fact  of  this  mar- 
riage was  well  known  to  a  large  circle  of  acquaintances  at  the 
time  of  its  consummation,  and  has  ever  since  continued  to  be 
known  and  acknowledged. 

There  can  be  no  presumption  of  a  crime  in  the  marriage 
of  parties  according  to  the  usual  forms  in  a  public  manner,  or 
that  either  party  was  disqualified  by  a  previous  secret  mar- 
riage, from  entering  into  such  engagement. 

There  is  good  reason  to  believe,  from  the  evidence,  that 
the  plaintiff  knew  of  the  defendant's  marriage  about  the  time 
it  took  place  or  shortly  afterward. 

The  claim  made  by  the  plaintiff,  of  a  prior  marriage  with 
the  defendant,  is  not  established,  and  rests  upon  no  founda- 
tion to  justify  her  application  for  alimony  and  counsel  fee, 
and  the  same  is  denied. 
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U.  S.  DISTRICT  COUET. 

IN  THE  MATTER  or  SAMUEL  HOLMES  and  LAZAKUS  LESSBEKGEK, 
alleged  bankrupts. 

Proceedings  against  bankrupt  copartners. 

General  order  number  36  of  the  supreme  court  of  the  United  States  is 
entirely  prospective  in  its  operation,  and  refers  only  to  composition  pro- 
ceedings initiated  after  its  adoption  and  promulgation. 

The  debtors  may  be  examined  at  the  first  meeting,  at  the  instance  of  any 
creditor,  before  a  vote  can  be  taken  on  the  resolutions. 

The  examination  of  the  debtor  is  to  be  reduced  to  writing,  sworn  to  and 
subscribed  by  him,  and  the  procedure  and  meeting  regulated  by  the 
sound  discretion  of  the  presiding  officer. 

The  examination  of  the  debtor  in  answer  to  any  inquiry,  as  mentioned  in 
the  seventeenth  section  of  the  act  of  1874,  ought  to  be  conducted  as  the 
examination  of  a  witness  in  court,  with  the  privilege  of  answering 
inquiries  by  his  own  counsel  and  correcting,  by  explanation,  his  exami- 
nation by  the  creditor. 

The  petition  for  the  first  meeting  should  set  forth  the  nature  and  terms  of 
the  proposed  composition,  and  the  belief  that  such  proposed  composition 
will  be  accepted  by  two-thirds  in  number  and  one-half  in  value  of  all  the 
creditors  of  the  debtor  or  bankrupt  in  satisfaction  of  the  debts  due  from 
such  debtor  or  bankrupt. 

A  second  meeting  will  continue  to  be  called,  and  be  presided  over  by  the 
register  designated  to  hold  the  first  meeting,  upon  notice,  for  the  inquiry 
by  the  register  whether  the  resolutions  for  composition  have  been  passed 
and  confirmed  in  the  manner  required  by  law. 

April  26,  1875. 
F.  N.  Bangs,  for  the  creditor. 
W.  G.  Choate,  of  counsel  for  the  debtors. 
M.  H.  Regensburger  &  S.  H.  Sterne^  attorneys  for  debtors. 
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BLATCHFOKD,  J.  —  In  this  matter  the  alleged  bankrupts 
were  copartners.  One  of  them  file'd  a  petition  in  bankruptcy 
in  this  court,  on  behalf  of  himself  and  against  his  copartner, 
for  the  adjudication  of  both  of  them  as  bankrupts  in  respect 
of  their  copartnership  debts  and  of  the  individual  debts  of 
each  of  them. 

There  has  been  no  adjudication  of  bankruptcy,  but  both  of 
the  copartners  have  united  in  an  application  under  which 
proceedings  for  a  composition  are  pending,  under  the  seven- 
teenth section  of  the  act  of  June  22,  1874.  A  first  meeting 
of  creditors  having  been  called  by  the  court,  to  take  place  at 
the  office  of  the  clerk  of  the  court,  and  the  creditors  having 
assembled,  the  deputy  clerk  held  and  presided  at  the  meeting. 
Its  proceedings  being  in  progress,  and  one  of  the  alleged 
bankrupts  being  present  at  the  meeting  and  being  under 
examination  by  a  creditor,  the  creditor  raised  the  point  before 
the  deputy  clerk  that,  under  General  Order  number  36,  a 
register  should  hold  and  preside  at  the  meeting.  The  point  is 
certified  to  the  court  for  decision. 

The  seventeenth  section  of  the  act  of  1874  provides  that 
the  creditors  may,  at  a  meeting  called  under  the  direction  of 
the  court,  resolve  to  accept  a  composition.  The  section  pro- 
vides for  notice  to  each  known  creditor  of  the  time,  place  and 
purpose  of  the  meeting,  but  it  contains  no  provision  as  to 
who  shall  preside  at  the  meeting,  and  no  provision  requiring 
a  register  to  preside  at  the  meeting. 

It  cannot  be  doubted  that  the  meeting  might  lawfully  be 
held  in  the  presence  of  the  judge,  and  be  presided  over  by 
him.  It  has  been  the  practice  of  this  district,  where  there 
has  been  an  adjudication,  to  direct  that  the  meetings  of 
creditors  in  respect  to  composition  be  held  at  the  office  of  the 
register  to  whom  the  case  has  been  referred,  and  he  has  held 
and  presided  thereat. 

But  in  cases  where  there  has  been  an  adjudication,  it  has 
been  the  practice  in  this  district  to  direct  that  such  meetings  be 
held  at  the  office  of  the  clerk  of  the  court,  and  either  the  clerk 
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or  the  deputy  clerk  has  held  and  presided  thereat.  A  refer- 
ence of  a  case  in  bankruptcy  to  a  register  does  not  take  place, 
under  General  Order  number  4,  until  a  voluntary  petition 
is  filed,  on  which  there  is  a  right  to  an  immediate  adjudica- 
tion, or  until  on  an  involuntary  petition,  there  is  an  adjudica- 
tion. The  proceedings  which  are,  by  General  Order  number 
4,  required  to  be  had  before  a  register  are  proceedings  which 
are  to  take  place  after  an  adjudication  in  involuntary  bank- 
ruptcy, or  after  the  filing  of  a  voluntary  petition  whereon  an 
adjudication  can  be  immediately  had.  Therefore,  in  the 
present  case,  where  the  adjudication  was  contested  by  the 
copartner  who  did  not  join  in  the  petition,  no  case  for  a  refer- 
ence to  a  register  had  arisen,  and  it  was  competent  to  the 
court  to  direct  the  meeting  of  creditors  to  be  held  and  pre- 
sided over  by  an  officer  other  than  a  register.  It  seemed 
meet  that  the  clerk  of  the  court  should  be  designated. 

The  deputy  clerk,  a  recognized  statutory  officer,  duly 
appointed,  acted  in  place  of,  and  in  the  absence  of  the  clerk, 
with  the  assent  of  the  meeting,  down  to  the  time  this  objec- 
tion was  made.  The  question  arises  whether,  under  General 
Order  number  36,  it  is  now  incompetent  to  continue  the 
meeting  except  with  a  register  as  its  presiding  officer.  The 
general  order  is  entirely  prospective  in  its  operation  and 
purports  to  refer  only  to  proceedings  for  composition  intitia- 
ted  after  its  adoption.  These  proceedings  were  initiated 
before,  and  the  meeting  was  in  progress,  with  the  deputy 
clerk  presiding,  when  the  general  order  was  promulgated. 
The  meeting,  though  adjourning  from  time  to  time,  is  a  unit. 

The  general  order  provides  that  "  the  register  acting  in  the 
case,  or  if  no  register  has  been  assigned,  a  register  to  be  desig- 
nated by  the  court  shall,  at  the  time  and  place  specified  in  the 
notice  for  holding  such  meeting,  hold  and  preside  at  the 
same."  No  register  could  now,  at  the  time  and  place  speci- 
fied in  the  notice  for  holding  this  meeting,  hold  and  preside 
at  it,  for  such  time  has  passed.  If  the  general  order  is  to 
apply  at  all  to  this  meeting,  the  meeting  must  be  dissolved, 
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and  the  proceedings  which  have  taken  place  must  go  for 
naught,  and  a  new  meeting  must  be  called.  No  such  result 
could  have  been  intended  or  contemplated  by  the  general 
order.  In  the  absence  of  any  general  rules  to  compositions, 
the  courts  have  administrated  the  provisions  in  such  manner 
as  seemed  most  proper,  and  in  consonance  with  the  existing 
statutes  and  general  orders.  In  'future  cases  the  provisions 
of  General  Order  number  36  will  be  observed,  but  the  pres- 
ent case  will  proceed  as  it  has  .ilius  far  gone  on. 

The  question  is  also  certified  to  the  court  as  to  what  is 
comprehended  under  the  language  of  the  seventeenth  decision 
of  the  act  of  1874,  to  the  effect  that  the  debtor  is  at  the  first 
meeting  to  answer  any  inquiries  made  of  him  as  to  the  extent 
to  which  creditors  have  a  right  to  carry  the  examination  of  the 
debtor  at  such  first  meeting;  and  as  to  whether,  if  an  exami- 
nation of  the  debtor  is  desired  by  any  creditor  or  is  in  progress, 
and  other  creditors  desire  to  have  a  vote  taken  on  a  resolution 
for  composition,  and  objection  be  made  by  any  creditor  to 
taking  such  vote  before  the  examination  of  the  debtor  is 
completed,  the  presiding  officer  of  the  meeting  ought  to  post- 
pone the  taking  of  such  votes  until  after  such  examination  is 
completed. 

The  statement  which  is  required  by  the  statute  to  be  pro- 
duced to  the  meeting  by  or  on  behalf  of  the  debtor,  and  which 
statement  is  to  show  the  whole  of  his  assets  and  debts,  and 
the  names  and  addresses  of  the  creditors  to  whom  such  debts 
respectively  are  due,  is  a  statement  upon  which  the  creditors 
are  to  act  in  determining,  each  for  himself,  whether  he  will 
vote  in  favor  of  a  resolution  accepting  the  proposed  composi- 
tion, and  whether  he  will  confirm  it  by  his  signature.  The 
object  in  view  in  requiring  the  debtor  to  be  present  in  person 
at  the  meeting,  and  to  answer  orally  any  inquiries  made  of 
him,  is  to  enable  any  creditor  who  may  be  dissatisfied  with 
the  contents  of  such  statement,  or  may  regard  it  as  inaccurate 
in  omitting  things  which  it  ought  to  contain,  or  in  containing 
erroneous  statements,  to  inquire  of  the  debtor  as  to  the  par- 
VOL.  XLIX.  19 
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ticulars  respecting  which  information  is  thought  to  be  desirable. 
The  composition  proposed  can  be  judged  only  in  reference  to 
the  condition  of  the  debtor's  affairs  in  respect  of  debts  and 
assets.  The  statement  is  supposed  to  contaki  a  true  exhibit 
of  such  affairs.  The  question  whether  the  proposed  composi- 
tion ought  to  be  accepted  by  any  creditor  can  be  determined 
by  him  only  after  he  has  before  him  a  true  exhibit  of  the 
debtor's  affairs.  The  percentage  offered  in  settlement  can  be 
determined  to  be  the  proper  percentage  only  by  comparing  a 
true  statement  of  the  debts  with  a  true  statement  of  the  assets. 
The  examinations  of  the  debtor,  if  desired  or  entered  upon  by 
any  creditor,  is  for  the  purpose  of  arriving  at  a  true  exhibit 
of  the  debtor's  affairs.  The  inquiries  to  be  made  must,  of 
course,  be  only  such  as  will  properly  be  in  furtherance  of 
such  object,  and  such  as  will  aid  in  determining  whether 
any  composition  at  all  ought  to  be  accepted  or  the  terms  of 
the  one  which  ought  to  be  accepted.  Such  inquiries  are 
important,  too,  not  merely  with  reference  to  the  vote  and 
action  of  the  creditor  who  makes  them,  but  with  reference  to 
the  vote  and  action  of  the  other  creditors,  therefore  such 
inquiries  ought  to  be  made  and  completed  before  any  vote 
is  taken,  if  any  creditor  desires  the  vote  to  be  postponed  until 
after  the  inquiries  are  completed.  Creditors  may  go  to  the 
meeting  with  preconceived  ideas  in  favor  of  a  particular  com- 
position ;  and  the  creditor  who  desires  to  make  inquiries  may 
be  satisfied  that  on  learning  the  true  state  of  the  debtor's 
affairs  such  creditors  will  change  their  views.  As  he  will  be 
bound  by  the  composition  if  it  shall  be  accepted  and  con- 
firmed, and  his  name  and  address  and  the  amount  of  his 
debts  are  shown  in  the  statement  of  the  debtor,  he  has  a 
right  to  require  that  all  creditors,  in  voting  and  in  confirm- 
ing, shall  do  so  with  knowledge  of,  or  with  the  opportunity 
to  know  the  true  condition  of  the  debtor's  affairs.  Moreover, 
if  the  debtor  has  kept  books  in  his  business,  such  books, 
on  the  demand  of  any  inquiring  creditor,  must  be  produced, 
and  the  debtor  must  answer  all  inquiries  in  reference  to  any 
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entry  in  such  books  which  bears  upon  the  question  of  the 
exact  condition  of  the  debtor's  affairs.  These  views  appear 
to  be  those  held  by  judge  LOWELL  of  the  Massachusetts  dis- 
trict ;  for  he  says,  in  In  re  Haskell  (11  Nat.  Bankr.  Rey., 
164),  "  The  law  requires  the  debtor  to  be  present  and  to 
answer  all  inquiries,  and  the  creditors  are  not  bound  to  act 
until  all  such  inquiries  have  been  answered,  including  those 
by  a  majority  or  by  a  single  creditor,  and  including  a  due 
inspection  and  explanation  of  the  books."  The  manifest 
intent  of  the  statute  is  not  that  the  question  of  the  propriety 
of  the  composition  shall  be  left  to  be  passed  upon  only  by 
the  court,  on  such  information  as  shall  be  obtained  by  the 
time  the  court  is  called  upon  to  act ;  but  that  the  creditors 
shall,  in  the  first  instance,  pass  upon  the  propriety,  in  view 
of  the  debtor's  sworn  written  statement  and  of  an  oral 
examination,  must  be  regulated  by  the  sound  discretion  of 
the  presiding  officer,  in  accordance  with  these  views.  If 
creditors  who  are  prepared  to  vote  on  the  resolution  desire 
to  do  so  without  being  detained  while  the  examination  of  the 
debtor  is  proceeding,  the  matter  can  easily  be  arranged  by 
the  announcement  that  the  vote  will  not  be  taken  before  a 
specified  time  ;  and  the  creditors  who  do  not  desire  to  remain 
can  depart  and  return  at  the  designated  time,  or  can  give 
proper  authority  to  others  to  vote  for  them.  If,  when  the 
books  of  the  debtor  are  produced,  it  seems  necessary  that 
time  should  be  given  to  have  .them  examined  by  an  expert, 
the  presiding  officer  must  regulate  the  matter  of  adjournment 
in  his  sound  discretion.  Where  the  books  have  teen  pre- 
viously examined  by  a  committee  of  creditors,  that  circum- 
stance is  entitled  to  consideration  on  the  question  of  granting 
time  for  further  examination  of  the  books.  Under  the  language 
of  the  general  order,  which  requires  the  register  to  "  hold  and 
preside  at "  the  meeting,  and  "  to  report  to  the  court  the  pro- 
ceedings thereof,  with  his  opinion  thereon,"  he  must  be  held 
to  possess  the  power  to  regulate  the  form  and  order  the  pro- 
ceedings at  the  meeting,  and  to  decide  questions  that  arise, 
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subject  to  review  by  the  court.  He  must  necessarily  decide 
who  are  entitled  to  vote,  and  in  respect  to  what  amounts  of 
debts,  and  to  pass  upon  the  regularity  and  propriety  of  proof 
of  debts  and  of  letters  of  attorney.  Whether  he  has  a  right 
to  reject  a  vote,  because  the  claim  is  disputed  on  its  merits, 
is  a  question  which  must  be  passed  upon  by  the  court  here- 
after. The  answer  of  the  debtor  to  the  inquiries  made  of 
him  ought  to  be  recorded  in  writing,  in  the  form  of  an 
examination,  and  the  debtor  ought  to  be  sworn  to  the  truth 
of  the  document,  and  it  ought  to  be  signed  by  him  after 
being  read  over  to  him. 

The  presiding  officer  is  required,  by  the  general  order,  to 
report  to  the  court  "  the  proceedings  "  of  the  meeting.  This 
implies  that  the  proceedings  must  be  recorded  in  writing  as 
they  take  place,  in  order  to  be  in  a  shape  to  be  reported. 

The  examination  of  the  debtor  ought  to  be  conducted  as 
the  examination  of  a  witness  is  conducted  in  court,  and  he 
should  answer  the  inquiries  made  of  him  by  an  examining 
creditor,  and  do  no  more  until  the  examining  creditor  has 
closed,  after  which  he  may,  of  his  own  volition,  or  in  answer 
to  inquiries  by  his  own  counsel,  make  such  explanations  as 
are  relevant. 

Some  of  the  foregoing  observations  are  not  exactly 
apposite  to  the  questions  certified,  but  they  have  been  made 
in  view  of  suggestions  and  inquiries  addressed  to  the  court  by 
counsel  on  the  oral  hearing  in  the  questions  certified.  And 
still  further,  in  view  of  establishing  the  practice  in  proceed- 
ings for  composition,  it  is  proper  for  me  to  say  that  the 
petition  for  a  composition  ought,  in  order  to  be  in  compliance 
with  General  Order  number  36,  to  set  forth  not  merely 
the  fact  that  a  composition  has  been  proposed  by  the  debtor 
or  bankrupt,  but  also  the  nature  and  terms  of  the  proposed 
composition,  and  the  belief  that  such  proposed  composition 
will  be  accepted  by  two-thirds  in  number  and  one-half  in 
value  of  all  the  creditors  of  the  debtor  or  bankrupt,  in 
satisfaction  of  the  debts  due  from  such  debtor  or  bankrupt. 
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The  practice  heretofore  established  in  this  district  of  having 
a  second  meeting  of  creditors  called,  by  notice,  for  the  purpose 
of  inquiring  whether  the  resolution  for  composition  has  been 
passed  and  confirmed  in  the  manner  required  by  the  statute 
will  continue  to  be  observed,  and  such  second  meeting  will  be 
held  and  presided  over  by  the  register  designated  to  hold  the 
first  meeting. 

The  forms  heretofore  used  for  the  three  orders  and  the 
two  reports  will  continue  to  be  used,  with  the  necessary 
change  in  the  first  order  to  recite  the  contents  of  the  petition 
in  the  particulars  before  mentioned. 
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NEW  YORK  SUPERIOR  COURT. 
AUGUSTIN  DALY  agt.  FANNY  MOEANT  SMITH  and  CHAS.  SMITH. 

An  injunction  will  lie  to  restrain  an  actress  from  performing  at  another  theater 
in  violation  of  an  existing  contract  with  the  complainant. 

The  question  has  been  many  times  elaborately  discussed  both  in  England 
and  in  this  country  whether  or  not  a  court  of  equity  will  interfere  by 
injunction  to  prevent  a  breach  of  a  contract  for  personal  services,  or 
whether  the  complainant  must  look  to  his  damages  at  law  as  his  sole 
redress.  On  a  cursory  reading  the  authorities  may  seem  somewhat  con- 
flicting, but  a  careful  perusal  of  them  leaves  no  doubt  of  the  existence 
of  this  power  in  the  court. 

There  is  no  reason  why  contracts  for  theatrical  performances  should  stand 
upon  a  different  footing  than  other  contracts  involving  the  exercise  of 
intellectual  faculties.  Actors  and  actresses  like  all  other  persons  should 
be  held  to  a  true  and  faithful  performance  of  their  engagements,  and 
whenever  the  court  has  not  proper  jurisdiction  to  enforce  the  whole 
engagement  it  should,  as  in  all  other  cases,  operate  to  bind  their  con- 
sciences at  least  as  far  as  they  can  be  bound  to  a  true  and  faithful  per- 
formance. 

On  the  llth  of  February,  1874,  a  contract  in  writing  was  entered  into 
between  the  plaintiff  and  the  defendant  Fanny  Morant  Smith,  by  which 
the  latter  covenanted  and  agreed,  among  other  things,  to  act  to  the  best 
of  her  ability,  in  theatrical  performances  on  the  stage  of  plaintiff's 
theater,  during  the  seasons  of  1874, 1875  and  1876,  all  such  parts  and 
characters  as  the  plaintiff  might  direct ;  and  that  she  would  not  act  at 
any  other  theater  or  place  in  the  city  of  New  York  from  the  day  of  the 
date  of  said  contract  until  the  determination  thereof,  without  the  written 
consent  of  the  plaintiff.  The  plaintiff  then  avers  a  breach  of  said  con- 
tract on  her  part,  by  accepting  an  engagement  to  play  during  the  ensu- 
ing season  of  the  Union  Square  theater,  and  allowing  her  appearance 
at  that  place  to  be  publicly  advertised. 

Held,  that  the  plaintiff  had  made  out  a  case  calling  strongly  for  the  inter- 
position of  the  equity  powers  of  this  court ;  but  that  the  defendant  Fanny 
Morant  Smith  had  no  defense  on  the  merits.  The  motion  of  the  plain- 
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tiff  for  the  continuance  of  the  injunction  during  the  pendency  of  the 
action  granted  with  ten  dollars  costs. 

Special  T&rm,  September,  1874. 
MOTION  for  continuance  of  injunction. 
A.  Oakey  Hall,  for  motion.  « 

William  D.  Booth,  opposed. 

FREEDMAN,  J.  —  This  is  a  motion  on  the  part  of  the  plain- 
tiff for  the  continuance,  during  the  pendency  of  the  action, 
of  an  injunction,  heretofore  granted,  preliminarily  restraining 
the  defendant  Fanny  Morant  Smith  from  performing  as  an 
actress  upon  the  stage  of  the  Union  Square  theater. 

The  papers  on  which  the  motion  is  based  show,  among 
other  things,  that  on  the  llth  of  February,  1874,  a  contract, 
in  writing,  was  entered  into  between  the  plaintiff  and  Fanny 
Morant  Smith  by  which  the  latter  covenanted  and  agreed, 
among  other  things,  to  act,  to  the  best  of  her  ability,  in 
theatrical  performances  on  the  stage  of  plaintiff's  theater, 
during  the  seasons  of  1874, 1875  and  1876,  all  such  parts  and 
characters  as  the  plaintiff  might  direct,  and  that  she  would 
not  act  at  any  other  theater  or  place  in  the  city  of  New  York 
from  the  day  of  the  date  of  said  contract  until  the  determina- 
tion thereof  without  the  written  consent  of  the  plaintiff.  The 
plaintiff  then  avers  a  breach  of  said  contract  on  her  part  by 
accepting  an  engagement  to  play  during  the  ensuing  season 
of  the  Union  Square  theater,  and  allowing  her  appearance 
at  that  place  to  be  publicly  advertised  ;  and  after  setting  forth 
various  alleged  equities  which,  it  is  claimed  on  his  part,  entitle 
him  to  an  injunction  and  which  will  be  noticed  hereafter,  he 
prays  that  she  may  be  enjoined  from  continuing  the  breach. 
The  sole  object  of  the  action,  in  which  her  husband  has  been 
joined  as  a  party  defendant,  is  to  have  her  thus  restrained  by 
the  decree  of  this  court ;  and  it  is  clear,  therefore,  that  unless 
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an  action  for  that  purpose  alone  can  be  maintained,  the  court 
is  without  jurisdiction  to  restrain  her  during  the  pendency 
thereof. 

The  very  first  question  to  be  considered,  therefore,  is, 
whether  the  action  will  lie  as  brought.  It  is  conceded  by 
both  sides  that  the  action  could  not  be  maintained  for  the 
strict  performance,  of  the  whole  contract,  if  it  had  been 
brought  in  that  form,  and  that  in  such  case  there  would  be 
no  power  in  the  court  to  compel,  either  by  order  or  final 
decree,  the  defendant  to  act! 

The  question  whether  or  not  a  court  of  equity  will  interfere, 
by  injunction,  to  prevent  a  breach  of  a  contract  for  personal 
services,  or  whether  the  complainant  must  look  to  his  damages 
at  law  as  his  sole  redress,  has  been  frequently,  and  on  several 
occasions  quite  elaborately,  discussed,  both  in  England  and  in 
this  country.  On  a  cursory  reading  the  authorities  may  seem 
somewhat  conflicting,  but  a  careful  perusal  of  them,  in  the 
light  of  the  facts  before  the  court  on  the  several  occasions, 
can  leave  no  doubt  as  to  the  existence  of  the  power. 

Some  of  the  cases  cited  by  the  learned  counsel  for  the 
defendant,  with  the  view  of  showing  the  non-existence  of 
the  power,  are  cases  in  which  the  complainants  prayed  solely 
for  the  specific  performance  of  a  contract,  whose  performance 
could  not  be  enforced  by  judicial  sentence.  In  others,  in 
which  the  complainants  prayed  for  specific  performance  of 
the  positive  part,  and,  as  incidental  relief,  for  prohibition  of 
the  violation  of  the  negative  part  of  the  contract,  it  was  held 
that  unless  the  court  had  the  power  of  enforcing  the  positive 
part  it  would  not  prohibit  the  violation  of  the  negative  terms. 
Still  others  —  and  herein  are  included  some  in  which  not 
specific  performance  but  the  restraint  of  the  violation  of  a 
negative  clause  was  the  object  —  were  determined  against  the 
complainants  for  want  of  equity  in  the  bill.  All  these  are 
not  in  point  on  the  question  now  under  consideration. 

There  are  really  but  two  cases,  and  they  arose  in  England, 
in  which  —  though  in  each  the  decision  might  more  appro- 
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priately  have  been  placed  upon  other  grounds,  and  especially 
on  the  ground  of  want  of  equity  —  the  existence  of  the  power 
was  unqualifiedly  denied. 

The  first  is  Kemble  agt.  Kean  (6  Simons,  333),  in  which  the 
complainant  sought  to  compel  the  specific  performance  of  the 
unfulfilled  part  of  a  contract  of  a  very  indefinite  character  as 
to  time  and  manner  of  service,  which  had  been  partially  com- 
pleted, but  whose  completion  had  been  interrupted  about 
eighteen  months  previous  to  the  filing  of  the  bill  by  the  sick- 
ness of  the  defendant  and  the  amicable  arrangement  of  the 
parties.  '  In  this  case  vice-chancellor  SHADWELL  laid  down  the 
broad  doctrine  that,  except  in  casas  of  partnership,  where  the 
agreement  is  mainly  and  substantially  of  an  active  nature 
and  is  so  undetermined  that  it  is  impossible  to  have  perform- 
ance of  it  in  a  court  of  equity,  and  it  is  only  guarded  by  a 
negative  provision,  the  court  of  equity  will  leave  the  parties 
altogether  to  a  court  of  law,  and  will  not  give  partial  relief 
by  enforcing  only  the  negative  stipulation. 

The  second  is  Kimberley  agt.  Jennings  (6  Simons,  3iO), 
in  which  the  rule  laid  down  in  the  first  case  was  applied  by 
the  same  learned  judge  to  a  case  in  which  the  complainants 
sought  an  injunction  only  against  the  violation  of  a  covenant 
not  to  engage  in  a  business  similar  to  that  of  the  plaintiffs 
for  the  term  of  six  years.  This  covenant  was  contained  in  a 
contract  made  by  the  defendant  with  the  complainants  to  the 
effect  that  for  the  period  of  time  named  he  would  faithfully 
serve  the  complainants  in  the  capacities  of  clerk,  traveller 
and  book-keeper. 

But  in  Dietrichsen  agt.  Cabb'urn  (2  Phillips'  Ch.  R.,  52) 
the  doctrine  of  vice-chancellor  SHADWELL  was  repudiated. 
In  this  case  the  action  was  founded  on  an  agreement  in  writ- 
ing whereby  the  defendant  had  undertaken  for  twenty-one 
years  to  employ  the  plaintiff  as  his  wholesale  agent  for  the 
sale  of  oil  and  to  supply  him  with  such  quantities  as  he  should 
order  at  forty  per  cent  discount  upon  the  current  retail  price, 
and  that  he  would  not,  during  that  period,  supply  or  sell  any 
VOL.  XLIX.  20 
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of  the  oil  to  any  other  person  for  the  purpose  of  selling  it 
again  at  a  larger  discount  than  twenty-five  per  cent  upon 
such  retail  price.  In  reversing  the  decision  of  the  vice-chan- 
cellor, who  had  evidently  followed  vice-chancellor  SHADWELL'S 
doctrines,  the  lord  chancellor  said  : 

"  The  equitable  jurisdiction  to  restrain  by  injunction  an  act 
which  the  defendant,  by  contract  or  duty,  was  bound  to  abstain 
from,  cannot  be  confined  to  cases  in  which  the  court  has  juris- 
diction over  the  acts  of  the  plaintiff,  for  if  that  were  so  it 
could  not  interfere  to  restrain  the  violation  of  contracts  by 
tenants  or  of  duty  by  agents  as  in  the  cases  of  Yovatt  agt. 
Winyard  (1  J.  <&  W.,  394)  and  Green  agt.  Folgham  (1  Sim. 
<&  H.,  398),  or  by  an  attorney  as  in  Cholmondeley  agt.  Clinton 
(19  Ves.,  261) ;  in  none  of  which  cases  was  there  anything  to 
be  done  by  the  plaintiff  which  equity  could  enforce.  Such, 
also,  are  cases  of  injunctions  sought  by  tenants  against  their 
landlords  as  Eanlcin  agt.  Huskisson  (4  Sim.,  13),  where  there 
was  a  negative  agreement,  and  Squire  agt.  Campbell  (1  My. 
&  Or.,  459),  where  one  was  attempted  to  be  raised  by  the 
exhibition  of  a  plan.  In  none  of  these  wTas  there  any  equity 
to  be  administered  against  the  plaintiffs,  and  yet  the  jurisdic- 
tion was  assumed.  *  *  * 

"  Similar  to  these  are  cases  of  injunction  to  protect  legal  rights 
as  patents,  copyrights,  services  to  mills  and  others.  *  *  * 

"  It  being  clear  that  the  court  wTill  interfere  to  restrain  a 
departure  from  the  contract  of  partnership,  cases  of  partner- 
ship afford  additional  instances  of  the  fact  that  the  court  is 
not  confined  to  cases  in  which  it  has  jurisdiction  over  the 
whole  contract.  *  *  * 

"  If  the  bill  states  a  right  or  title  in  the  plaintiff  to  the 
benefit  of  the  negative  agreement  of  the  defendant,  or  of  his 
abstaining  from  the  contemplated  act,  it  is  not,  as  1  conceive, 
material  whether  the  right  be  at  law  or  under  an  agreement 
which  cannot  be  otherwise  brought  under  the  jurisdiction  of 
a  court  of  equity.  *  *  * 

In  the  still  later  case  of  Lumley  agt.  Wagner  et  al.  (1  De 
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Gex,  Macnaughton  &  Gordon's  Oh.  R.,  604)  decided  in  1852, 
in  which  the  plaintiff  prayed  that  the  defendant  Johanna 
Wagner  who  had  contracted  to  sing  and  perform  at  his  thea- 
ter and  not  to  use  her  talents  at  any  other,  might  be  restrained 
from  singing  or  performing  at  another  theater  in  violation  of 
her  contract,  the  lord  chancellor  re-examined  the  jurisdictional 
question  involved  at  great  length,  upon  both  principle  and 
authority,  discussing  and  reviewing  many  cases,  and  he  con- 
cluded by  saying  that  he  wished  it  to  be  distinctly  understood 
that  he  entertained  no  doubt  whatever  that  the  point  of  law 
had  been  properly  decided  in  the  court  below,  where  the 
jurisdiction  had  been  assumed  and  exercised.  He  also 
entered  into  a  minute  examination  of  the  facts  of  the  case 
and  upheld  the  injunction  on  the  merits  as  well  as  on  the 
point  of  law  raised.  In  the  course  of  his  remarks  he  expressly 
overruled  Kemlle  agt.  Kean  and  Kimberley  agt.  Jennings. 

The  criticism  of  Lumley  agt.  Wagner,  in  which  lord'  SEL- 
BORNE,  L.  C.,  indulged,  in  Wolverhampton  and  Walsall  Hail- 
road  Co.  agt.  London  and  Northwestern  R.  R.  Co.  (decided 
in  1873,  and  reported  in  16  L.  R.  Equity  Cases,  433)  is  not 
an  indication  that  the  existence  of  the  power  contended  for 
will  ever  be  questioned  by  the  courts  of  England  hereafter. 
In  that  case  the  complainants  sought,  by  means  of  an  injunc- 
tion, to  indirectly  compel  the  defendants  to  use  a  certain  rail- 
way line  as  they  had  agreed.  The  defendants  insisted  that, 
as  the  bill  sought  to  restrain  the  breach  of  a  particular  clause 
of  an  agreement  of  which,  as  a  whole,  the  court  will  not 
enforce  specific  performance,  and  there  being  no  -negative 
stipulation  in  the  agreement  capable  of  being  isolated,  so  as 
to  form  a  distinct  contract,  as  in  Lumley  agt.  Wagner,  the 
court  could  not  interfere,  but  should  leave  the  parties  to  their 
remedy  at  law.  It  was  in  reply  to  this  claim,  which  involved 
a  concession  of  the  existence  of  the  jurisdiction  in  case  of  the 
presence  of  a  negative  clause,  that  lord  SELBORNE,  assuming 
that  in  Lumley  agt.  Wagner,  the  lord  chancellor  had  placed 
his  decision  solely  upon  the  presence  of  the  negative  clause, 
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made  the  remark  that  in  that  case  the  jurisdiction  of  the  court 
had  been  enlarged  on  a  highly  artificial  and  technical  ground, 
and  that  it  was  the  safer  and  the  better  rule  to  look,  in  all 
such  cases,  to  the  substance,  and  not  to  the  form.  "  If,"  said 
he,  "  the  substance  of  the  agreement  is  such  that  it  would  be 
violated  by  doing  the  thing  sought  to  be  prevented,  then  the 
question  will  arise  whether  this  is  the  court  to  come  to  for  a 
remedy.  If  it  is,  I  cannot  think  that  ought  to  depend  on  the 
use  of  a  negative  rather  than  an  affirmative  form  of  expres- 
sion. If,  on  the  other  hand,  the  substance  of  the  thing  is 
such  that  the  remedy  ought  to  be  sought  elsewhere,  then  I  do 
not  think  that  the  forum  ought  to  be  changed  by  the  use  of  a 
negative  rather  than  an  affirmative."  Acting  upon  the  rule 
thus  laid  down,  and  coming  to  the  conclusion  that  the  com- 
plainants had  a  substantial  equity,  lord  SELBOKNE  assumed 
jurisdiction,  though  there  was  no  negative  clause,  and  over- 
ruled defendant's  demurrer  to  the  complaint. 

The  same  rule  was  applied  in  Montague  agt.  Flockton 
(decided  in  1873,  and  reported  in  16  L.  R.  Equity  Cases,  189). 
On  a  motion  on  behalf  of  the  plaintiff,  the  lessee  and  manager 
of  the  Globe  theater  in  London,  for  an  injunction  to  restrain 
the  defendant  from  acting,  or  causing  his  name  to  be  adver- 
tised as  about  to  act,  at  any  place  other  than  the  plaintiff's 
theater,  for  a  period  Of  nine  months,  for  which  the  defendant 
had  agreed  to  perform  for  the  plaintiff,  but  which  agreement 
contained  no  stipulation  not  to  perform  elsewhere,  sir  R. 
MALLINS,  Y.  C.,  looked  at  the  substance  and  not  to  the  mere 
form  of  the  agreement,  and,  construing  it  to  amount  to  an 
engagement  on  the  part  of  the  defendant  to  perform  for  the 
plaintiff  exclusively  during  the  period  named,  he  granted  the 
injunction  as  prayed  for.  Referring"  to  the  case  of  Lumley 
agt,  Wagner,  he  said  :  "  It  happened  that  that  contract  (vis., 
in  Lumley  agt.  Wagner)  did  contain  a  negative  stipulation, 
and  finding  it  there,  lord  ST.  LEONAKDS  relied  upon  it ;  but 
I  am  satisfied  that  if  it  had  not  been  there  he  would  have 
come  to  the  same  conclusion,  and  granted  the  injunction,  on 
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the  ground  that  Mdlle.  Wagner,  having  agreed  to  perform  at 
Mr.  Lumley's  theater,  could  not,  at  the  same  lime,  be  per- 
mitted to  perform  at  Mr.  Gye's.  But,  however  that  may  be, 
it  is  comparatively  unimportant,  because  the  subsequent 
authorities  have  completely  settled  this  point." 

The  authorities  so  far  considered  show  conclusively  that  — 
in  England,  at  least  —  the  jurisdiction  of  courts  of  equity  over 
suits  like  the  one  at  bar  is  now  too  firmly  established  to  be 
again  shaken. 

Nor  has  such  jurisdiction  been  seriously  questioned  in  this 
state. 

In  De  Rivafinoli  agt.  Corsetti  (4  Paige,  264),  the  contract 
was,  that  the  defendant  should  sing  for  the  complainant  in  the 
capacity  of  primo  basso,  in  any  city  of  the  United  States,  for 
the  term  of  eight  months,  from  November  1,  1833,  for  the 
sum  of  $1,192,  payable  in  sixteen  half-monthly  payments, 
each  payment  to  be  made  in  advance,  at  the  commencement 
of  the  half-month  for  which  the  same  was  to  be  paid, 
and  that  he  would  not  sing  in  any  other  theater  without 
the  permission  of  the  plaintiff;  for  the  performance  of 
which  agreement  each  party  bound  himself  to  the  other 
under  the  penalty  of  a  fine  of  one-third  of  the  salary 
of  the  defendant ;  which  fine  was  to  be  paid  by  the 
party  in  default  without  objection  or  exception.  The  bill, 
which  was  filed  before  November  1,  1833,  charged  the  defend- 
ant with  having  made  engagements  to  sing  for  other  parties, 
in  New  York  and  Havana,  on  days  on  which,  by  his  agree- 
ment, he  was  bound  to  render  service  to  the  complainant,  and 
that  he  was  about  to  leave  the  State  in  fraud  and  violation  of 
the  rights  of  the  complainant.  The  bill  prayed  that  the 
defendant  be  compelled  to  perform  his  part  of  the  contract ; 
that  he  be  restrained  from  leaving  the  State ;  for  general 
relief;  and  for  a  ne  exeat.  The  chancellor  discharged  the 
writ  of  ne  exeat  granted  by  the  injunction  master  for  the 
reasons :  That  from  the  terms  of  the  agreement,  as  stated  in 
the  bill,  it  was  evident  that  there  could  be  no  breach  thereof 
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until  the  first  of  November  following,  when  the  engagement 
of  the  defendant  was  to  commence ;  that,  even  at  that  time, 
the  complainant  would  not  be  entitled  to  defendant's  services 
befqre  payment  or  tender  of  a  half-month's  salary  in  advance ; 
and  that,  consequently,  at  the  time  of  the  filing  of  the  bill 
the  complainant  had  no  right  of  action  against  the  defendant, 
neither  at  law  nor  in  equity. 

In  Hamblin  agt.  Dinneford  et  al.  (2  Edw.  Ch.,  529),  the 
defendant  Ingersoll,  who,  among  other  things,  pleaded 
infancy,  had  agreed  to  perform  for  the  plaintiff,  as  a  come- 
dian, for  three  years,  in  the  city  of  New  York,  or  any  other 
city  in  the  United  States  or  Canada,  for  a  small  salary,  and 
not  to  perform  otherwise  during  said  term.  The  vice-chan- 
cellor treated .  the  bill  as  a  bill  in  the  nature  of  one  for  a 
specific  performance.  "  It  seeks,"  he  says,  "  by  its  prayer  to 
compel  performance  at  the  theater  embraced  by  the  agree- 
ment." He  then  showed  that  the  court  could  make  no  such 
decree  or  order ;  that  the  only  relief  it  could  give  would  be 
to  restrain  the  actor  from  performing  elsewhere  than  at  plain- 
tiff's theater,  but  that  this  would  leave  the  positive  part  of 
the  agreement  untouched.  He  finally  came  to  the  conclusion 
that  it  was  a  mere  matter  between  the  employer  and  the 
employed,  and  that  the  parties  should  be  left  to  law.  The 
injunction  was  dissolved  without  prejudice  to  the  rights  of  all 
parties  at  law.  As  the  bill  contained  no  averment  of  irre- 
parable damage  or  other  allegations  which  would  have  enti- 
tled the  plaintiff  to  equitable  relief,  the  disposition  that  was 
made  of  the  case  was  eminently  proper ;  and,  in  making  it, 
the  vice-chancellor  conceded  that  there  may  be  some  special 
exception  to  the  general  rule  that  matters  of  personal  services 
are  matters  for  law,  and  that  there  are  cases  where  a  party  is 
restrained  in  breaches  of  covenant. 

In  Sanguirico  agt.  Benedetti  (1  Barb.  S.  C.  R.,  315),  the 
bill  prayed  for  specific  performance,  for  an  injunction,  and  a 
ne  exeat.  It  averred  simply  that  the  defendant  was  about  to 
make  other  engagements  and  was  'about  to  leave  the  State,  in 
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violation  of  his  agreement  not  to  do  so.  It  seems  to  have 
been  wholly  destitute  of  equity,  and  the  complainant  was 
remitted  to  his  remedy  at  law,  with  the  intimation  that 
although  there  may  be  cases  in  which  a  court  of  equity  will 
decree  specific  performance  of  a  contract  for  personal  services, 
his  case  was  not  one  of  that  character. 

Fredericks  et  al.  agt.  Mayor  et  al.  (13  How.,  566),  decided 
in  1857,  in  this  court,  was  an.  action  to  compel  the  services  of 
an  artist  in  photography,  to  enjoin  him  (for.  such  purpose) 
from  serving  the  defendant  Gurney,  and  for  damages.  Upon 
a  review  of  the  authorities,  Mr.  justice  HOFFMAN  came  to  the 
opinion  that  services  which  involve  the  exercise  of  powers  of 
the  mind,  which  in  many  cases,  as  of  writers  and  performers, 
are  purely  and  largely  intellectual,  may  form  a  class  in  which 
the  court  will  interfere ;  such  services  being  generally  individ- 
ual and  peculiar.  But  he  denied  the  motion  for  an  injunc- 
tion upon  the  ground  that,  under  the  peculiar  circumstances 
of  the  case,  the  defendant  Gurney  had  acquired  an  equal 
right  to  the  services  of  the  artist  with  the  plaintiffs.  This 
decision  was  affirmed  by  the  general  term,  for  the  reasons 
assigned  below,  the  court  expressly  declining  to  pass  upon 
the  question  of  jurisdiction  (1  Bosw.,  227). 

Butler  agt.  Galletti  (21  How.,  465)  was  determined  upon 
the  agreement  alone,  which  was  simply  an  engagement  to 
dance  at  plaintiff's  theater,  or  where  he  should  prescribe. 
There  were  no  negative  or  restrictive  clauses.  In  denying 
the  motion  for  an  injunction,  Mr.  justice  HOFFMAN  said  :  "  I 
am  unwilling  to  hold,  and  do  not  think  I  am  bound  by  the 
cases  to  hold,  that  where  there  are  clear  and  absolute  negative 
stipulations  on  the  part  of  a  party,  upon  a  subject  involving 
in  part  the  exercise  of  intellectual  qualities,  and  a  special  case 
of  the  impossibility  or  great  difficulty  of  measuring  damages 
is  presented,  that  the  jurisdiction  to  forbid  the  violation  of 
such  covenants  does  not  exist.  But  the  present  case  is  far  from 
being  one  of  such  character,  and  falls  within  the  authorities 
of  our  own  state,  in  which  an  injunction  has  been  refused." 
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And  in  the  recent  case  of  De  Pol  et  al.  agt.  SohlJce  et  al.  (7 
Rob.,  280),  Mr.  justice  JONES  assumed  throughout  that  the  right 
to  issue  an  injunction  to  prevent  the  breach  of  a  covenant  to 
render  personal  service,  on  the  ground  that  the  performance 
of  the  act  would  produce  irreparable  damages,  could  not  well 
be  questioned.  But  he  denied  the  motion  for  an  injunction 
on  the  ground  that  the  plaintiffs  did  not  then  have,  and  were 
not  likely  to  have  for  some  time  to  come,  an  establishment  in 
active  operation  ;  that  therefore  no  custom  could,  for  the  time 
being,  be  withdrawn  from  them ;  and  that  consequently  no 
damages  were  resulting,  or  could  be  anticipated  to  result,  for 
some  time  to  come,  from  the  act  which  plaintiffs  sought  to 
enjoin. 

So  upon  principle  can  I  conceive  of  no  reason  why  con- 
tracts for  theatrical  performances  should  stand  upon  a  different 
footing  than  other  contracts  involving  the  exercise  of  intellect- 
ual faculties ;  why  actors  and  actresses  should,  by  the  law  of 
contracts,  be  treated  as  a  specially  privileged  class,  or  why 
theatrical  managers,  who  have  to  rely  upon  their  contracts 
with  performers  of  attractive  talents  to  carry  on  the  business 
of  their  theaters,  should,  with  the  large  capital  necessarily 
invested  in  their  business,  be  left  completely  at  the  mercy  of 
their  performers.  On  the  contrary,  I  am  of  the  opinion  that 
actors  and  actresses,  like  all  other  persons,  should  be  held  to 
a  true  and  faithful  performance  of  their  engagements,  and 
that  whenever  the  court  has  not  proper  jurisdiction  to  enforce 
the  whole  engagement,  it  should,  like  in  all  other  cases,  ope- 
rate to  bind  their  consciences,  at  least  as  far  as  they  can  be 
bound,  to  a  true  and  faithful  performance.  As  pointed  out 
by  judge  J.  F.  DALY,  in  Hayes  agt.  Willis  (11  Abb.  [N.  &], 
167)  —  and  his  remarks  upon  this  point,  are  entitled  to 
respect,  notwithstanding  the  fact  that  his  decision  has  been 
reversed  upon  another  point  —  the  resort  to  actions  at  law 
for  damages  for  a  sudden  desertion  of  the  performers  in  the 
middle  of  their  season  will,  in  most  cases,  fail  to  afford  ade- 
quate compensation ;  and  it  is  not  always  that  the  manager  is 
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deprived  of  his  means  of  carrying  on  his  business,  but  that 
his  performers,  by  carrying  their  services  to  other  establish- 
ments, deprive  him  of  the  fruits  of  his  diligence  and  enter- 
prise, increase  the  rivalry  against  him,  and  cause  him 
irreparable  injury.  If,  therefore,  such  a  manager  comes  to  a 
court  of  equity  and  makes  proofs  of  these  facts  and  circum- 
stances, showing  also  that  the  contract  upon  which  he  relies 
is  a  reasonable  one,  that  he  is  in  no  wise  to  blame  for  its 
breach  by  the  defendant,  and  that  he  has.no  adequate  remedy 
at  law,  upon  what  principle  of  justice  or  of  common  sense  is 
he  to  be  told  that  he  must,  nevertheless,  seek  his  remedy  at 
law,  and  take  the  chance  of  proving  his  damages  by  legal 
evidence  before  a  jury  ?  Of  what  benefit  would  even  a  ver- 
dict be  to  him,  in  case  the  defendant  is  wholly  insolvent  ?  Is 
it  not  an  old  and  firmly  settled  principle  of  equity  jurispru- 
dence that,  just  because  there  is  in  such  a  case  no  adequate 
remedy  at  law,  it  is  the  office  and  the  duty  of  equity  to  step 
in  to  prevent  a  failure  of  justice?  In  the  language  of  lord 
chancellor  ST.  LEONARDS:  A  judge  would  desert  his  duty  who 
did  not  act  up  to  what  his  predecessors  have  handed  down  as 
the  rule  for  his  guidance  in  the  administration  of  such  an 
equity. 

Suffice  it,  therefore,  to  say  that  upon  principle,  as  well  as 
upon  authority,  I  am  fully  persuaded  that  this  court  does 
possess  the  power  and  jurisdiction  which  has  been  invoked  by 
the  plaintiff.  At  the  same  time,  I  am  well  aware  that  there 
is  no  branch  of  equitable  jurisdiction  which  requires  more 
discretion  in  the  -exercise  of  it  than  the  one  that  has  been 
here  considered.  It  remains,  therefore,  to  be  seen  whether 
the  plaintiff  shall  have  the  benefit  of.  it  on  the  merits  of  his 
case. 

The  plaintiff  shows  that  the  defendant  Fanny  Morant  Smith 
is  a  distinguished  actress,  and  a  great  artistic  acquisition,  both 
in  name  and  dramatic  service,  to  any  theater ;  that  therefore 
for  several  seasons  past  he  considered  it  important  to  secure 
her  professional  services  for  his  theater,  and  did  secure  them  ; 
VOL.  XLIX.  21 
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that  the  last  contract  for  such  seasons  expired  in  the  month 
of  June  last ;  that  before  the  expiration  of  that  contract  —  to 
wit,  on  the  llth  day  of  February  last  —  the  new  contract  was 
entered  into,  under  which  the  present  controversy  has  arisen  ; 
that  the  last  named  contract  covers  the  seasons  of  1874,  1875 
and  1876,  each  season  to  commence  on  or  about  the  first  of 
September  of  each  respective  year,  and  to  terminate  on  or 
about  the  fifteenth  of  June  of  the  following  year,  and  that  by 
it  Fanny  Morant  Smith,  in  consideration  of  a  weekly  salary 
of  $130,  to  be  paid  to  her  during  the  first  season,  and  a  like 
salary  of  $135,  to  be  paid  during  the  second  and  third  seasons, 
payment  to  be  made  on  Monday,  at  noon,  of  each  week, 
bound  herself  to  act,  to  the  best  of  her  ability,  in  the  perform- 
ances to  be  given  during  the  said  seasons,  all  such  parts  and 
characters  as  the  plaintiff  might  direct,  and  to  conform  to  and 
faithfully  obey  certain  rules  of  plaintiff's  theater  referred  to 
in,  and  made  part  of,  said  contract,  and  not  to  act  at  any  other 
theater  in  the  city  of  New  York  from  the  date  of  said  con- 
tract until  the  determination  thereof  without  the  written 
consent  of  the  plaintiff.  The  contract  also  shows  that  each 
week  is  to  include  such  rehearsals  as  may  be  ordered  by  the 
plaintiff,  without  any  extra  payment  therefor.  The  plaintiff 
farther  shows  that  he  made  such  contract,  as  the  defendant 
Fanny  Morant  Smith  well  understood  at  the  time,  because  his 
desire,  first,  to  secure  her  dramatic  service,  secondly,  her  name, 
and  thirdly,  to  prevent  her  acting  elsewhere  in  New  York 
without  his  permission  and  obtaining  eclat  for  a  rival  theater; 
that  the  latter  is  always  an  essential  reason  with  managers 
and  is  well  understood  by  every  actor  and  actress  as  it  was 
understood  by  the  defendant ;  that  relying  on  said  contract 
he  announced  her  in  all  the  daily  papers  in  the  city  of  New 
York  and  widely  through  the  United  States  as  a  member  of 
his  company  for  this  year's  season,  to  commence  August 
twenty-fifth  ;  that  a  rehearsal  for  the  performance  to  be  given 
on  that  day  was  ordered  for  Saturday,  the  fifteenth  of  August ; 
that  she  was  notified  to  attend  the  same,  but  that  she  refused ; 
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that  he  has  substantially  selected  and  prepared  those  plays 
which  are  to  be  presented  up  to  the  close  of  the  said  season, 
and  in  doing  so  has  relied  on  her  services,  and  has  manageri- 
ally  distributed  and  prepared  many  parts  for  her  to  perform 
therein ;  but  that  in  violation  of  her  contract  and  against 
plaintiff's  express  prohibition, -she  entered  into  an  engagement 
to  play  during  the  ensuing  season  at  the  Union  Square  theater, 
a  rival  to  plaintiff's  theater,  and  that,  with  her  consent,  she 
is  publicly  announced  to  appear  there.  And,  finally,  the 
plaintiff  shows  that  it  will  be  impossible  to  replace  her  by 
any  other  artist  at  this  date,  inasmuch  as  engagements  are 
made  in  the  spring ;  that  he  will  therefore  be  irreparably 
damaged  and  injured  in  his  business,  not  only  by  her 
departure,  but  also  by  her  appearance  and  performance  at  the 
rival  establishment,  and  that  a  computation  of  the  damage 
thus  resulting  to  him  in  loss  of  receipts  and  otherwise  will  be 
utterly  impossible  in  an  action  at  law. 

None  of  these  allegations  has  been  denied,  or  attempted 
to  be  denied,  by  the  defendant  Fanny  Morant  Smith,  except 
the  allegation  that  the  plaintiff  has  selected  parts  for  her,  and 
in  respect  to  that  she  only  avers,  generally,  that  she  has  no 
knowledge  and  does  not  believe  the  fact  to  be  as  stated  by 
the  plaintiff,  which  cannot  be  held  to  amount  to  a  denial, 
especially  as  she  admits  to  have  been  summoned  to  a  rehearsal 
and  to  have  refused  not  only  to  attend,  but  even  to  look  at 
the  role  assigned  to  her.  Nor  has  the  force  of  any  of  the 
said  allegations  of  the  plaintiff  been  weakened  by  any  allega- 
tion on  her  part,  unless  it  be  by  the  allegations  that  she  noti- 
fied the  plaintiff  some  time  after  the  execution  of  the  contract 
of  her  intention  and  desire  to  cancel  the  same,  and  that  she 
is  pecuniarily  able  to  the  extent  of  $20,000  in  real  estate  to 
respond  in  any  damages  he  may  recover  against  her  at  law. 
Upon  the  whole  case  as  made  by  the  plaintiff  the  facts  thus 
averred  by  her,  even  if  true,  are  quite  unimportant.  So 
when  the  contract  is  scrutinized  in  its  entirety,  and  with  due 
regard  to  its  nature  and  the  situation  and  the  prior  dealings 
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of  the  parties,  nothing  can  be  found  in  it  which  could  be  con- 
strued into  a  hardship  upon  her.  Even  the  fact  that  the 
prohibition  runs  from  the  date  of  the  contract,  and  not  from 
the  commencement  of  the  regular  season  of  1874-1875,  is  not 
an  unreasonable  circumstance  in  this  case,  however  unreason- 
able and  inequitable  it  might  be  in  others.  It  has  been  con- 
ceded by  both  sides  that  the  defendant  Fanny  Morant  Smith 
is1  not  only  a  great  actress,  but  that  she  is  also  a  shrewd  lady 
of  great  business  capacity  and  mature  age  and  judgment,  and 
it  is  therefore  safe  to  assume  that,  in  the  light  of  her  past 
experience  with  the  plaintiff,  she  made  the  best  bargain  for 
herself  that  could  be  got  under  the  circumstances.  Nor  does 
she  claim  tbat  the  contract  is  void  on  grounds  of  public  policy, 
as  being  in  restraint  of  trade.  On  the  contrary,  the  learned 
counsel  who  represents  her  admits  that  such  is  not  the  fact. 

The  plaintiff  has,  therefore,  made  a  case  as  strong  as  Lum- 
ley  agt.  Wagner  in  all  respects,  and  in  some  respects  even 
stronger,  and  he  is  entitled  to  his  injunction,  unless  the 
defendant  Fanny  -Morant  Smith  establishes  an  affirmative 
defense. 

As  such  she  alleges,  in  the  first  place,  that  the  season  of 
1873-1874,  for  which  she  was  also  engaged,  as  already  shown, 
was  summarily  and  unexpectedly  closed  on  the  3d  of  June, 
1874,  which  was  about  four  weeks  earlier  than  the  time  speci- 
fied in  the  contract  for  that  season ;  that  at  such  close  she  had 
not  received  a  benefit,  to  which  she  was  entitled  and  from 
which  she  expected  to  realize  at  least  $500 ;  that  she  subse- 
quently accepted  $150  in  lieu  thereof,  but  that  she  was  unable 
to  get  any  compensation  for  the  said  four  weeks.  As  the 
contract  here  referred  to  is  not 'before  me,  I  am  unable  to  say 
whether  her  claim  for  that  period  is  well  or  ill  founded.  But 
at  most  it  is  only  a  claim  for  a  stipulated  salary,  for  which  she 
has  not  only  her  action,  but  an  adequate  remedy  at  law,  and 
having  failed  in  her  subsequent  contract  to  reserve  to  herself 
the  option  not  to  perform  for  the  plaintiff  as  long  as  there 
should  be  arrears  under  the  old  contract,  she  is  not  in  a  posi- 
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tion  to  defeat  plaintiff's  present  equities  by  such  claim.  For 
being  reduced  to  writing,  the  contract  for  the  season  1874— 
1875  must  be  taken  to  be  the  repository  and  evidence  of  the 
final  intention  and  understanding  of  the  parties,  which,  in  the 
absence  of  uncertainty  or  ambiguity,  cannot  be  altered  by 
parol  evidence. 

For  a  second  defense  she  alleges,  in  substance,  that  under 
the  former  contract  she  was  not  permitted  to  appear  upon  the 
stage  on  a  sufficient  number  of  occasions  during  the  season  ; 
that,  when  permitted,  she  was,  as  a  rule,  and  in  violation  of 
promises  previously  made,  cast  in  parts  entirely  subordinate 
to  the  line  of  business  to  which  she  was  entitled ;  that  at  the 
time  of  the  execution  of  her  last  contract,  namely  in  Febru- 
ary last,  she  was  not  aware  of  plaintiff's  real  intentions 
toward  her,  and  that  she  signed  the  contract  in  ignorance  of 
such  intentions,  but  that  since  that  time  she  was  made  aware 
that  it  was  the  policy  of  the  plaintiff,  in  inducing  her  to  enter 
into  said  contract,  not  to  produce  her,  but  to  prevent  her 
appearance  on  the  stage,  and  thus  to  injure  her  professional 
standing  and  reputation.  These  charges  she  makes  in  general 
terms.  But  as  particulars  have  been  omitted,  and  as  in  the 
absence  of  particulars,  and  of  facts  and  circumstances  tending 
to  establish  a  motive  on  the  part  of  the  plaintiff  for  such  a 
course,  it  is  impossible  to  believe  that  they  have  any  founda- 
tion in  fact,  it  seems  safe  to  assume  that  they  owe  their  origin 
to  an  afterthought,  and  that  that  was  produced  by  a  desire  on 
her  part  to  find  some  excuse  for  breaking  her  engagement. 
This  theory  is  borne  out  by  her  subsequent  conduct.  When, 
preparatory  to  the  first  performance  to  be  given  under  the  new 
contract,  the  plaintiff  sent  his  prompter  to  hand  her  the  part 
assigned. to  her,  she,  upon  her  own  showing,  not  only  refused  to 
receive  the  roll  of  paper  containing  it,  but  refused  even  to 
look  at  it.  This  certainly  was  not  the  way  to  test  plaintiff's 
suspected  sincerity.  How  then  can  she  be  permitted  to  say  — 
in  opposition  to  the  sworn  declaration  of  the  plaintiff  to  the 
effect  that  he  is  and  always  was  ready  and  willing  to  perform 
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all  the  conditions  of  the  contract  on  his  part,  and  that  up  to 
this  time  he  has  relied  upon  it  that  she  would  perform  her 
part,  and  in  opposition  to  the  conceded  fact  that  he  called  upon 
her  to  play  at  the  opening  performance  —  that  the  plaintiff 
would  not  treat  her  in  the  future  as  she  ought  to  be  treated  ? 
This  part  of  her  claim  is  too  preposterous  to  raise  an  equity 
in  her  behalf.  And  as  for  the  insufficient  consideration  of 
her  talents  which  she  alleges  to  have  received  during  the  pre- 
ceding season,  that,  it  seems  to  me,  if  it  had  any  foundation 
in  fact  and  not  in  her  fancy  merely,  would  be  pertinent  only 
so  far  as  to  show  that  in  this  she  had  an  excellent  reason  for 
insisting  that  the  new  contract  should  contain  a  stipulation 
sufficient  to  protect  her  in  that  respect  for  the  future.  Surely 
she  might  have  provided  by  contract  for  the  number  of  nights 
and  the  days  of  the  week  or  month  in  which  she  was  to 
appear  without  fail,  the  plays  in  which  to  perform,  and  the 
characters  she  wanted  to  represent.  But  she  either  saw  fit  not 
to  demand  these  conditions,  or  she  has  waived  them ;  and  it 
is  herein  where  her  case  may  be  distinguished,  upon  more 
than  one  point,  from  that  of  Fechter  agt.  Montgomery  (33 
Sevan,  22),  upon  which  she  so  much  relies.  In  that  case  the 
contract,  so  far  as  it  purported  to  be  such,  was  highly  uncer- 
tain, and  contained  words  to  the  effect  that  no  advantage 
would  be  taken  of  the  confidence  reposed  by  the  actor  in  the 
manager.  The  question  then  arose,  what  that  confidence 
was,  and  it  turned  out  that  the  actor,  who  possessed  great 
ability  but  mere  provincial  renown,  desirous  of  acting  in 
Shakspeare's  plays  before  London  audiences,  had  made  pecu- 
niary sacrifices  to  obtain  a  contract  for  immediate  appearance 
in  such  plays,  and  that  that  was  the  real  bargain  between  the 
parties.  It  was  for  these  reasons  that  the  master  of  the  rolls 
held,  and  very  properly  held,  that  the  uncertain  writing 
should  be  construed  with  regard  to  the  surrounding  circum- 
stances, and  that,  when  thus  construed,  the  fact  that  the  man- 
ager, in  consequence  of  the  unusually  long  and  successful  run 
of  another  play,  kept  the  actor  waiting  and  idle  for  about  five 
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months,  constituted,  though  the  salary  was  paid,  a  breach  of 
the  contract  on  the  part  of  the  manager  which  precluded  him 
from  the  remedy  by  injunction.  It  was  the  manager  who  had 
committed  the  first  breach.  But,  in  the  case  at  bar,  no  such 
equity  is  shown  to  exist  in  favor  of  the  defendant,  either 
under  the  expired  or  the  present  contract;  and  while  the 
proof  is  positive  that  there  was  no  breach  of  the  present 
contract  on  the  part  of  the  plaintiff,  there  is  also  a  failure  of 
proof  to  establish  a  breach  under  the  former,  in  respect  to 
the  question  last  considered.  Of  the  terms  of  such  former 
contract  the  defendant  has  given  no  evidence  whatever  ;  and 
under  the  present  one,  which  is  very  carefully  drawn,  and  is 
wholly  free  from  uncertainty  or  ambiguity  upon  this  point, 
all  questions  relating  to  the  selection  of  plays  and  distribution 
of  roles  were  not  only  left  to  the  discretion  of  the  manager 
absolutely,  but  the  defendant  Fanny  Morant  Smith  expressly 
stipulated  therein  to  refuse  no  part  which  may  be  allotted  to 
her,  and  that,  in  case  of  refusal,  the  penalty  should  consist  in 
the  forfeiture  of  part  of  her  salary  or  in  her  discharge,  at  the 
of>tion  of  the  plaintiff. 

Upon  full  consideration  of  all  the  questions  arising  in  this 
case,  as  presented  by  the  affidavits  of  the  parties,  I  am  entirely 
satisfied,  not  only  that  the  plaintiff  has  made  out  a  case 
which  calls  strongly  for  the  interposition  of  the  equity  powers 
of  this  court,  but  also  that  the  defendant  Fanny  Morant  Smith 
has  no  defense  on  the  merits.  This  brings  me  to  the  last 
question  involved.  The  parties  evidently  foresaw  that  differ- 
ences might  arise  between  them  during  the  life  of  the  con- 
tract, and  so  careful  were  they  that  they  provided  even  for 
the  contingency  which  has  arisen  in  this  case.  The  contract 
says,  that  if  the  defendant  Fanny  Morant  Smith  should  refuse 
to  fulfill  her  part,  and  should  attempt  to  perform  at  any  other 
theater  before  the  termination  of  her  agreement  with  the 
plaintiff,  the  plaintiff  may,  by  legal  process  or  otherwise, 
restrain  her  from  so  performing,  on  payment  to  her,  during 
such  restraint,  of  a  sum  equal  to  one-quarter  of  the  salary  to 
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be  paid  to  her  under  the  contract,  in  lieu  of  the  said,  or  ari*y 
other  salary  under  the  agreement  during  the  period  covered. 
I  refrained  from  noticing  this  clause  at  an  earlier  stage  because 
parties  cannot  confer  jurisdiction  by  stipulation.  But  as  the 
jurisdiction  exists,  as  I  have  already  shown,  wholly  irrespective 
of  the  clause,  it  was  competent  for  the  parties  to  agree  upon 
the  terms  of  restraint  in  a  proper  case,  and  as  this  is  a  proper 
case  for  an  injunction,  irrespective  of  said  clause,  I  have  no 
inclination  to  interfere  with  the  arrangement  which  the  par- 
ties saw  fit  to  make.  The  plaintiff  evidently  considered  that, 
though  in  case  of  disagreement  he  could  not  compel  the 
defendant  Fanny  Morant  Smith  to  act ;  it  was  worth  about 
thirty-three  dollars  a  week  to  him  to  keep  her  from  consti- 
tuting an  attraction  for  a  rival  establishment ;  and  she,  having 
agreed  to  it,  has  no  cause  of  complaint,  for  her  restraint  is  not 
predicated  by  the  court  upon  the  existence  of  the  clause. 
By  the  terms  of  the  contract,  restraint  and  payment  are 
mutually  dependent  on  each  other,  and  the  restraint  is  not  to 
extend  beyond  the  limits  of  the  city  of  New  York,  and  a 
contract  to  this  effect  is,  therefore,  presented,  which  the  couft 
can  completely  and  effectually  enforce.  No  previous  payment 
or  tender  is  necessary  to  the  maintenance  of  the  action. 

The  motion  of  the  plaintiff  for  the  continuance  of  the 
injunction  during  the  pendency  of  the  action  is  therefore 
granted  with  ten  dollars  costs,  but  on  condition  that  the  plain- 
tiff pay  to  the  defendant  Fanny  Morant  Smith  during  such 
continuance  one-quarter  of  the  salary  to  which  she  would  be 
entitled  under  the  contract  in  case  of  performance,  such  pay- 
ment to  be  made  to  her  or  her  order,  as  she  may  direct,  in 
weekly  installments,  payable  on  Monday  of  each  week ;  and 
that  he  also  pay  to  her  or  her  order  forthwith  such  sum  as 
may  have  accrued  since  the  granting  of  the  preliminary 
injunction  contained  in  the  order  to  show  cause  herein. 
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SUPREME  COTJKT. 
HUBERT  HOUBIE  agt.  HENET  VOLKENING  et  al. 

Tender  by  a  debtor  to  Jiis  creditor  must  be  made  if  tfie  creditor  is  within  the 

state. 

A  debtor  is  bound  to  seek  his  creditor  in  order  to  make  a  tender,  if  he  be 
within  the  state. 

In  England  the  debtor  is  not  bound  to  follow  his  creditor  beyond  the  four 
.  seas  to  make  a  tender. 

The  plaintiff's  mortgagee  having  removed  from  the  state  and  gone  to 
reside  in  Europe,  after  the  making  and  delivery  of  the  bond  and  mort- 
gage, and  not  having  left  any  person  within  this  state  to  receive  the 
interest  and  installments  as  they  became  due,  the  defendant  was  relieved 
from  the  obligation  to  make  a  tender. 

New  York,  Special  Term,  April,  1875. 
If  ugh  Duffy,  for  plaintiff. 
Van  Schaick,  Gillender  &  Thompson,  for  defendant. 

VAN  BRUNT,  J. —  In  the  case  of  Smith  agt.  Smith  (25 
Wend.,  405)  the  rule  seems  to  be  laid  down  that  the  debtor 
is  bound  to  seek  his  creditor  in  order  to  make  a  tender,  if  he 
be  within  the  state.  If  a  contract  is  made  in  this  state, 
between  residents  in  this  state,  the  presumption  is  that  it  is 
to  be  performed  within  this  state ;  and  it  would  be  a  great 
hardship  to  compel  the  debtor  to  travel  all  the  world  over  to 
make  his  tender.  The  rule  has  long  been  established  in 
England  that  the  debtor  was  not  bound  to  follow  his  cred- 
itor beyond  the  four  seas  to  make  a  tender,  and  the  same  rule 
has  been  adopted  in  our  state.  The  plaintiff  having  removed 
VOL.  XLIX.  22 
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from  the  state  and  gone  to  reside  in  Europe,  after  the  making 
and  delivery  of  the  bond  and  mortgage,  and  not  having  left 
any  person  within  this  state  to  receive  the  interest  and 
installments  as  they  became  due,  the  defendant  was  relieved 
from  the  obligation  to  make  a  tender.  The  first  information 
he  had  that  the  plaintiff  had  authorized  any  person  in  this 
state  to  act  for  him  was  by  the  service  of  the  papers  in  this 
action,  whereupon  he  made  a  tender  of  both  principal  due, 
and  interest,  to  the  attorney,  which  was  refused.  This  tender 
was  a  good  tender,  and  the  lien  of  the  mortgage  became  to 
that  extent  discharged  (Kortwright  agt.  Cady,  21  W.  Y., 
343).  But  the  defendant  having  failed  to  bring  the  money 
into  court  with  his  answer,  the  complaint  cannot  be  dismissed, 
and  the  plaintiff  is  entitled  to  a  money  judgment  for  amouijt 
due,  and  interest,  but  without  costs. 
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SUPREME  COURT. 

GRISWOLD  &  PALMER  agt'.  SWEET. 

GRISWOLD  agt.  SWEET. 

LA  POINT  agt.  SWEET. 

Motion  to  vacate  order  of  arrest. 

The  court  at  special  term,  on  motion  to  vacate  an  order  of  arrest,  cannot 
try  me  case  on  affidavits.  The  rule  is,  that  when  the  facts  constituting 
the  cause  of  action  and  those  authorizing  the  arrest  are  identical,  the 
evidence  in  favor  of  the  defendant  necessary  to  cause  the  court  to  vacate 
an  order  of  arrest  must  be  such  as  would  oblige  the  judge,  at  the  trial, 
either  to  nonsuit  the  plaintiff  or  to  direct  a  verdict  for  the  defendant. 

In  case  of  a  conflict  of  proof  the  court  should  not  undertake  to  determine 
the  preponderance  of  evidence;  that  is  for  the  jury  on  the  trial.  So 
soon  as  the  point  is  reached  requiring  an  examination  of  the  merits  of 
the  action  on  conflicting  evidence,  the  motion  is  without  ground  of  sup- 
port in  so  far  as  it  is  based  on  a  denial  by  the  defendant  of  the  right  of 
action. 

Where  a  cause  of  action,  as  alleged  in  the  complaint,  is  brought  to  recover 
damages  for  injuring  real  property  (obstructing  a  water-course),  an  order 
of  arrest  against  the  defendant,  under  the  second  clause  of  subdivision  1 
of  section  179  of  the  Code,  "  for  injuring  or  wrongfully  taking,  detaining 
or  converting  property,"  cannot  be  sustained. 

Although  the  word  "  property"  has  been  declared  to  include  both  real  and 
personal  (Code,  §  464),  yet  it  has  been  decided  that  this  word,  as  used  in 
subdivision  1,  section  179,  is  limited  in  its  application  to  personal  prop- 
erty only. 

The  plaintiff  cannot  set  up  -grounds  for  retaining  the  order  of  arrest  not 
put  forth  as  the  original  ground  for  the  order.  Especially  so  in  this  case, 
where  these  points  are  without  any  force. 

An  order  of  arrest  under  this  section  cannot  be  demanded  as  a  matter  of 
absolute  right.  The  language  of  the  section  is  permissive;  the  defend- 
ant may  be  arrested,  as  the  officer,  in  his  discretion,  shall  determine. 
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And  this  discretion  may  be  reviewed  on  motion  to  vacate  the  order  of 
arrest. 

A  clear  case  for  arrest  should  be  established  in  all  cases  before  the  order 
should  go;  and  especially  should  this  be  so  where  the  application  is 
made  after  years  of  delay  in  making  it,  and  after  the  cause  has  been 
partly  tried.  Motion  to  vacate  granted. 

Saratoga  Special  Term,  June  29,  1875. 
Before  Justice  BOCKES. 

MOTION  to  vacate  the  order  of  arrest  in  each  of  these 
actions. 

The  actions  were  brought  to  recover  damages  against  the 
defendant  for  obstructing  a  water-course,  to  plaintiffs'  injury, 
and  for  an  injunction.  They  were  commenced  and  were,  put 
at  issue  by  the  service  of  an  answer  in  each  case  in  1870. 
Subsequently,  they  were,  by  consent  of  parties,  referred  to  a 
referee,  to  hear  and  determine;  and  several  hearings  were 
had  before  the  referee,  and  many  witnesses  were  examined 
before  him  by  both  parties.  In  this  condition  of  the  actions, 
and  on  the  17th  April,  1875,  application  was  made  by  the 
plaintiffs,  ex  parte,  to  a  justice  of  this  court,  for  an  order  of 
arrest  in  each  case,  and  an  order  was  granted,  holding  the 
defendant  to  bail  in  the  sum  of  $300  in  each  action.  The 
order  was  granted,  in  each  case,  on  an  affidavit  stating  a  cause 
of  action  other  than  on  contract,  to  wit,  that  the  defendant 
had  wrongfully  and  unlawfully  obstructed  a  water-course,  to 
plaintiffs' .  injury,  as  alleged  in  the  complaints  with  some 
little  elaboration  of  facts.  But  no  other  or  special  ground  for 
the  allowance  of  the  orders  was  alleged. 

Thereupon,  and  on  numerous  affidavits  (about  fifty  in  all) 
bearing  on  the  merits  of  the  actions,  the  defendant  made  this 
motion  to  vacate  the  orders  of  arrest. 

In  answer,  on  the  merits,  the  plaintiffs  read  and  relied  on 
the  averments  of  the  complaints,  and  on  four  affidavits  bear- 
ing on  the  issues  presented  by  the  pleadings,  and  also  on  the 
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proofs  taken  during  the  trial  before  the  referee,  which  affi- 
davits and  proofs  tended,  as  claimed  by  the  plaintiffs,  to  sup- 
port their  alleged  causes  of  action. 

It- was  further  stated,  in  the  plaintiffs'  answering  affidavits, 
that  the  defendant  had  said  that  he  intended  to  remove  from 
this  state  to  the  state  of  California,  and  also,  on  information 
and  belief,  that  he  had  sold  and  disposed  of  his  property,  and 
was  engaged  in  no  business. 

The  defendant  was  allowed  to  reply  to  these  new  state- 
ments ;  and  he  averred  that  he  never  had  any  intention  to 
change  his  residence,  and  that  he  intended  and  expected  to 
continue  his  residence  in  the  town  where  he  resided  during 
his  natural  life ;  and  that  he  was  preparing  to  erect  a  grist- 
mill there,  and  expected  to  have  it  completed  the  ensuing  fall. 

On  these  facts,  substantially  above  stated,  the  motion  to 
vacate  the  orders  was  argued  and  submitted  for  decision. 

Z.  Varney,  for  the  motion. 
Pond  &  French,  opposed. 

BOCKES,  J.  —  I.  Let  it  be  admitted  that  the  decision  of 
this  motion  depends  solely  on  the  question  of  fact  —  that  is, 
whether  the  plaintiffs  have  a  right  of  action  on  facts  to  be 
established  by  proof —  and  the  motion  must  fail.  The  actions 
cannot  be  heard  and  disposed  of  on  the  merits  on  a  motion 
to  vacate  the  orders  of  arrest.  In  a  case  where  the  complaint 
discloses  a  cause  of  action,  supported  by  affidavits,  for  which 
cause  the  defendant  might  be  arrested,  and  the  proper  officer 
has  exercised  a  just  discretion  and  granted  the  order,  it  must 
remain  until  the  case  is  disposed  of  by  trial  and  judgment ; 
save,  perhaps,  in  very  extraordinary  cases,  where  it  should  be 
made  quite  satisfactorily  to  appear  that  the  action  could  not 
by  possibility  be  supported  by  proof.  As  was  said  in  Gould 
agt.  Sherman  (10  Abbott,  411, 412),  the  special  term  cannot,  on 
motion  to  vacate  the  order,  try  the  case  on  affidavits.  The  rule 


174  NEW  YORK  PRACTICE  REPORTS. 

Griswold  agt.  Sweet. 
. , 

is,  that  where  the  facts  constituting  the  cause  of  action  and 
those  authorizing  the  arrest  are  identical,  the  evidence  in  favor 
of  the  defendant  necessary  to  cause  the  court  to  vacate  an 
order  of  arrest  must  be  such  as  Would  oblige  the  judge  art  the 
trial  either  to  nonsuit  the  plaintiif  or  to  direct  a  verdict  for 
the  defendant  (14  How.,  131 ;  34  How.,  51 ;  45  How.,  12 ; 
34  Barb.,  20 ;  47  Barb.,  629 ;  50  Barb.,  451 ;  54  Barb.,  630 ; 
Waifs  Prac.,  vol.  1,  TOO,  702).  In  case  of  a  conflict  of  proof 
the  court  should  not  undertake  to  determine  the  preponder- 
ance of  evidence  ;  that  is  for  the  jury  on  the  trial.  So  here, 
the  weight  of  evidence  or  preponderance  of  proof  bearing  on 
the  cause  of  action  cannot  be  considered.  So  soon  as  the 
point  was  reached  requiring  an  examination  of  the  merits  of 
the  actions  on  conflicting  evidence,  the  motion  was  without 
ground  of  support,  in  so  far  as  it  was  based  on  a  denial  by 
the  defendant  of  the  right  of  action.  There  are,  however, 
other  questions  remaining  to  be  considered. 

II.  The  only  proof  before  the  officer  on  the  allowance  of 
the  orders  under  review  was  this  :  That  the  action  in  each 
of  the  three  cases  was  for  the  recovery  of  damages  on  a  cause 
of  action  not  arising  out  of  contract.  There  was  no  proof 
that  the  defendant  was  a  non-resident  of  the  state,  or  that  he 
was  about  to  remove  therefrom,  or  that  he  had  removed  or 
disposed  of  his  property,  or  was  about  to  do  so,  with  fraudu- 
lent intent.  Hence,  the  orders  were  not  authorized  by  the 
first  clause  of  subdivision  1  of  section  179  of  the  Code,  nor 
by  subdivision  5  of  that  section.  Then,  were  they  authorized 
by  the  second  clause  of  subdivision  1  of  section  179  ?  That 
clause  authorizes  the  arrest  of  a  defendant  in  an  action  not 
arising  out  of  contract  brought  to  recover  damages  "  for 
injuring  or  for  wrongfully  taking,  detaining  or  converting 
property."  Now,  these  actions  do  not  arise  out  of  contract, 
and  it  is  insisted  that  they  are  brought  to  recover  damages 
11  for  injuring  *  *  *  property"  Let  this  be  admitted, 
and  they  are  brought  to  recover  damages  for  injuring  real 
property.  Certainly  they  are  not  brought  for  injuring  per- 
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sonal  property.  Now,  while  the  word  property  has  been 
declared  to  include  both  real  and  personal  (sec.  464),  yet  it 
has  been  decided  that  this  word,  as  used  in  subdivision  1  of 
section  179  is  limited  in  its  application  to  personal  property 
only.  It  was  so  decided  in  the  court  of  appeals  in  Merritt 
agt.  Carpenter  (3  Keyes,  142 ;  Same  case,  2  Keyes,  463  ;  33 
How.,  428)  reversing  the  decision  of  the  supreme  court  (30 
Barb.,  61)  and  overruling  Brush  agt.  Mutter  (12  Abbott,  242) 
in  so  far  as  this  point  is  concerned.  Judge  HUNT  says,  in 
delivering  the  opinion  of  the  court  in  Merritt  v.  Carpenter : 
"  The  expression,  injuring,  taking,  detaining  and  converting 
are  all  used  in  the  same  sentence,  and  apparently  as  applying 
to  the  same  subject-matter.  Three  of  these  words,  I  have 
endeavored  to  show,  are  not  applicable  to  real  property,  and 
if  the  fourth  was  so  intended  the  use  of  the  language  was 
singularly  unfortunate."  The  learned  judge  adds  :  "  I  think 
the  words  were  all  intended  to  be  applied  to  personal  prop- 
erty." Judge  PECKHAM  controverted  these  views  in  his 
dissenting  opinion,  but  judges  DAVIES,  PORTER,  WRIGHT  and 
LEONARD  agreed  with  judge  HUNT  and  the  decision  of  the 
supreme  court  at  general  term  was  reversed.  Upon  the 
authority  of  the  decision  in  Merritt  agt.  Carpenter,  Mr. 
Wait,  in  his  Practice  (  Waifs  Prac.,  vol.  1,  615),  says  :  "  The 
word  '  property,'  as  used  in  the  Code,  includes  property,  real 
and  personal  (Code,  sec.  404).  But  as  the  word  is  used  in 
subdivision  1  of  section  179  of  the  Code,  its  meaning  is  lim- 
ited to  personal  property  only."  Now,  the  actions  in  the 
three  cases  before  the  court  on  this  motion  are  not  for  injur- 
ing personal  property.  Hence,  according  to  the  decision  in 
Merritt  agt.  Carpenter,  there  was  no  authority  to  hold  the 
defendant  to  bail  under  the  second  and  last  clause  of  subdivi- 
sion 1  of  section  179.  The  orders  were,  therefore,  improperly 
allowed. 

III.  The  plain  tiffs  endeavor  to  sustain  the  orders  on  further 
and  new  affidavits,  now  read  on  this  motion,  on  three  grounds : 
first.  That  there  has  been  great  delay  in  the  trial  of  the 
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cases.  Second.  That  the  defendant  had  stated  that  he  intended 
to  remove  from  the  state.  Third.  That  he  was  out  of  busi- 
ness and  had  disposed  of  his  property.  The  orders  were 
not  asked  for  or  obtained  on  either  of  these  grounds,  and  it 
was  held  in  Cady  agt.  Edmonds  (12  How.,  107),  that  a  plain- 
tiff cannot  set  up  grounds  for  retaining  the  order  of  arrest 
not  put  forth  as  the  original  ground  for  the  order.  However 
this  may  be,  it  is  sufficient  to  say  that  these  points  are  with- 
out force  in  this  case.  The  great  delay  in  the  trial  gave  no 
cause  for  arrest.  The  plaintiffs  had  it  in  their  power  to  secure 
a  trial  without  unreasonable  delay,  if  they  would  but  exercise 
it,  and  the  charge  that  the  defendant  intended  to  remove 
from  the  state  is  fully  answered  by  his  replying  affidavit ; 
nor  do  the  facts  stated  show  sufficient  or  any  grounds  on 
which  to  base  a  charge  of  a  fraudulent  disposition  of  defend- 
ant's property. 

I  am  of  the  opinion  that  the  orders  were  improvidently 
granted,  and  now  stand  without  legal  support. 

IV.  The  granting  or  withholding  of  an  order  of  arrest, 
under  section  179,  rests  in  the  discretion  of  the  officer  to 
whom  the  application  is  made  (15  Abbott,  122  •;  1  Barb., 
247 ;  42  Row.,  201-;  44  IIow.,  97).  An  order  of  arrest,  under 
this  section,  cannot  be  demanded  as  a  matter  of  absolute 
right.  The  language  of  the  section  is  permissive. 

The  defendant  may  be  arrested,  as  the  officer  in  his  dis- 
cretion shall  determine  ( Waifs  Prac.,  vol.  1,  615).  And 
this  discretion  may  be  reviewed  on  motion  to  vacate  the  order 
of  arrest  (42  IIow.,  201).  Now  waiving  all  other  objections, 
and  considering  this  case  de  novo,  on  the  facts  disclosed  on 
this  motion,  would  the  granting  of  these  orders  now  be  held 
and  deemed  just  and  proper  in  the  exercise  of  a  fair  and 
sound  discretion?  They  are  not  sought,  as  is  usual,  at  or 
about  the  time  of  the  commencement  of  the  actions.  About 
five  years  have  elapsed  since  the  actions  were  put  at  issue. 
They  were  long  since  referred  to  a  referee  to  hear  and  deter- 
mine, and  have  been  partially  tried  before  him.  Probably 
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most  of  the  evidence  has  been  put  in  before  the  referee. 
Although  some  averments  in  the  affidavits  tend  to  show  an 
intention  on  the  part  of  the  defendant  to  leave  the  state,  and 
also  a  sale  and  disposition  of  his  property,  yet,  considered  in 
connection  with  his  replying  affidavit,  and  it  cannot  be  said,  I 
think,  to  be  well  established,  that  such  intention  exists,  or  that 
there  has  been  any  fraudulent  disposition  of  his  property. 
In  looking  over  the  case,  as  made  on  this  motion,  it  must  be 
held,  I  think,  that  no  special  ground  is  shown  to  exist, 
demanding  or  authorizing  the  defendant's  arrest.  It  is  not 
made  to  appear  that  the  orders,  if  continued,  would  secure 
any  right  to  the  plaintiffs  which  they  will  not  have  without 
them.  A  clear  case  for  arrest  should  be  established  in  all 
cases  before  the  order  should  go ;  and  especially  should  this 
be  so  where  the  application  is  made  after  years  of  delay  in 
making  it,  and  after  the  case  has  been  partly  tried. 

No  ground  for  the  orders  WHS  shown  to  exist  on  the  granting 
of  them,  and  no  good  reason  is  now  shown  for  their  con- 
tinuance. 

Motion  granted. 
VOL.  XLIX  23 


178  NEW  YORK  PRACTICE  REPORTS. 


Van  Burcn  agt.  Canal  Boat  McChesney. 


U.  S.  DISTRICT  COURT. 
JAMES  VAN   BUKEN  and  others   agt.  CANAL    BOAT  E.  M. 

McCHESNEY. 

Jurisdiction  of  this  court  in  case  of  admiralty  upon  a  libel  against  a  canal 
boat  —  lien  of  mortgagee  thereon  —  liability  between  master  and  servant. 

This  court  has  jurisdiction  in  case  of  a  libel  filed  against  a  canal  boat  to 
recover  damages  for  a  failure  to  deliver  merchandise  upon  a  contract  of 
affreightment  to  transport  the  freight  from  Buffalo  to  New  York. 

This  appears  to  be  adverse  to  the  mews  expressed  by  justices  INGERSOLL  and 
NELSON,  in  the  case  of  the  Ann  Arbor  (4  Blatch.  C.  0.  R. ,  205),  who  hold 
that  a  canal  boat  is  not  the  subject  of  a  libel,  not  being  a  ship  or  vessel  and 
having  no  power  of  locomotion  as  respects  navigation  upon  public  waters,  any 
more  titan  a  raft,  an  ark  or  mud  scow.  —  [REP. 

A  mortgagee  who  allows  the  owner  of  a  canal  boat  to  run  and  use  it  as  a 
general  freighting  boat  to  earn  compensation  for  such  owner,  subjects 
her  to  the  ordinary  obligations  which  such  boats  incur  through  the  con- 
tracts of  the  master.  .  The  master  is  pro  hac  vice  the  agent  of  the  mortga- 
gee ;  and  as  to  any  lien  possessed  by  the  latter  by  virtue  of  the  mortgage, 
it  is  subordinate  to  the  claim  of  the  libelants. 

Where  the  bill  of  lading  is  absolute  in  its  terms,  that  all  the  damages 
caused  by  the  boat  or  carrier,  or  deficiency  in  the  cargo  from  quantity, 
as  specified,  is  to  be  paid  by  the  carrier,  he  must  respond,  with  the  boat, 
for  any  loss  of  cargo. 

But  where  it  is  suggested  that  the  loss  was  not  caused  by  the  boat  or  the 
carrier,  because  it  was  not  within  the  scope  of  the  master's  employment 
to  steal  or  be  privy  to  the  stealing  of  a  portion  of  the  freight  (claimed 
in  the  libel  as  being  feloniously  abstracted  from  the  boat  with  the 
knowledge  of  the  master),  it  must  be  held  that  by  the  terms  of  the  bill 
of  lading  the  master  is  civilly  liable  for  the  tortious  act  of  his  servants* 
whether  the  act  be  one  of  omission  or  commission. 

Southern  District  of  New  York,  June,  1875. 

Goodrich  &  Wheeler,  for  the  libelants. 

W.  R.  Beebe  &  J.  D.  Elwood,  for  the  claimant. 
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BLATCHFORD,  J.  —  The  libel  in  this  case  alleges  that  in 
November,  1873,  at  the  city  of  Buffalo,  the  libelants  shipped 
on  board  of  the  canal  boat  E.  M.  McChesney,  then  lying  in 
the  Buffalo  creek  or  river,  a  navigable  stream  emptying  into 
Lake  Erie,  about  15,000  bushels  of  oats,  to  be  transported  on 
said  boat  from  Buffalo  to  the  city  of  New  York  and  there 
delivered,  to  A.  R.  Gray  &  Co.,  the  agents  of  the  libelants, 
for  a  certain  rate  of  freight  then  agreed  to  be  paid  by  the 
libelants ;  that  the  boat  proceeded  on  said  voyage  with  said 
oats,  and  being  detained  by  the  ice  in  the  canal  did  not  arrive 
at  the  city  of  New  York  till  the  month  of  May,  1874,  and 
then  failed  to  deliver  3,300  bushels  of  the  oats ;  and  that  the 
master  of  the  boat  has  concealed  the  oats  and  converted  them 
to  his  own  use.  The  libelants  claim  damages  to  the  amount 
of  $2,145. 

The  answer  which  is  put  in  by  a  mortgagee  of  the  canal 
boat,  as  claimant,  avers  that  this  court  has  no  jurisdiction  of 
the  subject-matter  of  this  suit,  in  that  the  boat  was  a  canal 
boat  employed  in  transporting  freight  on  the  Erie  canal, 
between  Buffalo  and  Albany,  in  the  state  of  New  York,  and 
was  so  engaged,  and  between  these  points,  at  the  time  and  on 
the  occasion  of  the  alleged  loss  and  conversion  set  forth  in  the 
libel ;  that  the  waters  of  said  canal  are  not  within  the  ebb  and 
flow  of  the  tide  and  are  not  navigable  waters  within  the  legal 
acceptation  and  understanding  of  that  term,  and  the  said  boat 
is  not  subject  to  the  admiralty  and  maritime  jurisdiction  of 
this  court;  that  at  the  time  the  oats  were  shipped  on  the 
boat,  and  at  the  time  the  boat  was  libeled  and  seized,  and 
prior  thereto,  the  claimant  had  a  lien  on  the  boat,  of  which 
the  libelants  had  notice,  arising  from  and  by  virtue  of  a  chat- 
tel mortgage  executed  thereon  for  the  original  purchase- 
money  thereof,  on  the  6th  of  May,  1873,  for  the  sum  of 
$2,467.50,  by  Samuel  Beebe  and  Levi  Beebe  to  one  William 
Foster,  of  Cleveland,  Oswego  county,  New  York,  and  duly 
filed  by  him  in  the  office  of  the  auditor  of  the  canal  depart- 
ment of  the  state  of  New  York,  on  the  8th  of  May,  1873  : 
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that  the  said  mortgage  was,  on  the  19th  of  May,  1873,  for  a 
valuable  consideration,  sold  and  assigned  to  the  claimant, 
who,  in  pursuance  of  the  requirements  of  the  statute  of  New 
York,  refiled  the  same  in  the  auditor's  office,  with  a  statement 
of  the  amount  due  him  thereon  on  the  23d  of  April,  1874; 
that  the  claimant  at  the  time  the  oats  were  shipped  on  the 
boat,  and  at  the  time  the  boat  was  libeled  and  seized,  was  the 
owner  and  holder  of  said  mortgage  and  the  same  was  then  in 
full  force,  and  by  virtue  thereof  the  claimant  then  had  a  valid 
and  existing  lien  on  said  boat,  which  he  is  still  entitled  to 
assert,  to  the  amount  of  $2,093.22,  with  interest  thereon  from 
May  5,  '1874.  That  the  claim  and  lien  of  the  libelants,  if  any 
they  have,  is  subordinate  to  that  of  the  claimant,  and  that  if 
any  part  of  the  cargo  was  not  delivered,  the  same  was  feloni- 
ously abstracted  therefrom  with  the  knowledge  of  the  master 
of  the  canal  boat,  and  without  the  knowledge,  privity  or 
consent  of  the  claimant,  and  the  same  was  not  within  the 
scope  of  the  said  master's  employment,  and  was  done  while 
the  boat  was  not  within  the  jurisdiction  of  this  court. 

The  bill  of  lading  under  which  the  oats  were  shipped  calls 
itself,  on  its  face,  a  "  bill  of  lading."  It  is  signed  by  the 
master  of  the  boat.  It  says:  "Buffalo,  Nov.  10,  1873. 
Shipped  by  Van  Buren  &  Co.,  as  agents  and  forwarders,  in 
apparent  good  order,  on  board  the  canal  boat  E.  M.  McClies- 
ney,  of  Home,  Captain  John  O'Grady,  the  following  described 
property,  to  be  transported  to  the  place  of  destination  with- 
out unnecessary  delay,  and  delivered  to  the  consignees  in  like 
good  order,  as  noted  below.  *  *  *  All  damage  caused 
by  the  boat  or  carrier,  or  deficiency  in  the  cargo  from  quan- 
tity as  herein  specified,  to  be  paid  for  by  the  carrier  and 
deducted  from  the  freight,  and  any  excess  in  the  cargo  to  be 
paid  for  to  the  carrier  by  the  consignee.  *  *  *  Received 
of  Yan  Buren  &  Co.,  shippers,  $753,  to  be  used  in  the  trans- 
portation of  above  cargo  and  in  paying  the  expenses  of  run- 
ning boat  from  Buffalo  to  New  York,  and  for  no  other  pur- 
pose whatsoever.  *  *  *  Order  Geo.  Ellison,  care  O.  E. 
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Kent  &  Co.,  New  York.  15,000  bush.  No.  2  oats.  *  *  * 
Frt.  to  N.  York  per  bush.  7£.  $1,087.50."  There  is  no 
exception  as  to  liability  in  this  bill  of  lading. 

I.  As  to  the  jurisdiction  of  the  court.  It  is  set  up  in  the 
answer  that  the  boat  was  a  canal  boat,  employed  in  transport- 
ing freight  on  the  Erie  canal,  between  Buffalo  and  Albany, 
and  was  so  engaged,  and  between  those  points,  at  the  time  of 
the  loss  and  conversion  of  the  oats;  that  the  waters  of  said 
canal  are  not  within  the  ebb  and  flow  of  the  tide,  and  are  not 
navigable  waters,  within  the  legal  acceptation  of  that  term, 
and  that  the  boat  is  not  subject  to  the  admiralty  and  maritime 
jurisdiction  of  this  court.  The  implication  of  the  answer  is, 
either  that  the  boat  was  wholly  employed  in  navigating  the 
canal,  and  so  was  not  subject  to  admiralty  jurisdiction,  or 
was,  at  the  time  of  the  loss  and  conversion  of  the  oats,  in  the 
waters  of  the  canal,  and  so  was  not  subject  to  such  jurisdic- 
tion. But  the  contract  of  affreightment  made  by  the  bill  of 
lading  was  for  the  transportation  of  the  oats  from  Buffalo  to 
New  York  by  this  boat,  and  the  bill  of  lading  expressly  says 
that  this  boat  is  to  run  from  Buffalo  to  New  York.  Of  course 
she  herself  was  to  transport  the  oats  in  herself  from  Buffalo 
to  New  York,  all  the  way  and  by  water.  She  could  not  do 
so  without  going  down  the  Hudson  river  from  Albany  to 
New  York,  although  she  was  to  go  upon  the  waters  of  the 
canal  from  Buffalo  to  Albany.  Moreover,  the  evidence  shows 
that  the  oats  were  laden  upon  the  boat  in  the  Buffalo  river,  a 
navigable  stream  connecting  with  Lake  Erie,  and  at  some 
distance  from  the  entrance  of  the  mouth  of  the  Erie  canal 
into  such  river.  In  the  case  of  The  Ann  Arbor,  in  this  court, 
before  judge  INOERSOLL,  in  December,  1854,  a  libel  was  filed 
against  a  canal  boat,  to  recover  the  value  of  some  butter 
alleged  to  have  been  shipped  on  board  of  her  at  Rome,  New 
York,  on  the  Erie  canal,  for  transportation  by  her,  by  way  of 
said  canal  and  the  Hudson  river,  to  the  city  of  New  York. 
The  court  held  that  it  was  shown  that  all  the  butter  which  was 
shipped  was  delivered  at  New  York,  but  went  on  to  sav  :  "  It 
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is  therefore  not  necessary  to  decide  the  question  of  jurisdiction, 
but,  without  having  sufficiently  considered  that  question,  the 
impressions  of  the  court  are  against  the  right  of  the  libelant 
to  proceed  against  the  boat.  The  canal  boat  was  not  built  to 
navigate  tide  waters,  but  the  Erie  canal,  and  is  not  a  ship 
within  the  definition  in  Benedict's  Admiralty  (sec.  215),  not 
being  a  'locomotive  machine.'  When  a  ship  is  libeled  in 
an  admiralty  court  for  a  breach  of  maritime  contract,  it  is 
upon  the  ground  that  the  ship  itself  contracts ;  and  if  such  a 
boat  as  this,  while  on  the  Erie  canal  in  Oneida  county,  can 
enter  into  and  bind  itself  by  a  contract,  so  as  to  come  within 
the  control  of  a  court  of  admiralty,  I  don't  see  but  that  any 
vessel  or  thing  capable  of  containing  freight,  built  and 
designed  to  make  headway  on  the  New  York  Central  Rail- 
road by  means  of  the  wheels  of  the  railroad  cars,  can,  in  the 
same  county,  enter  into  and  bind  itself  by  a  maritime  con- 
tract, and  come  under  the  control  of  a  court  of  admiralty, 
provided  it  is  so  constructed  that,  when  it  arrives  at  Albany, 
it  can  be  launched  from  the  wheels  of  the  railroad  carriage 
into  tide  water,  and  be  towed  by  a  steamboat  to  New  York." 

T.hat  case  came  before  Mr.  justice  NELSON,  in  the  circuit 
court  for  this  district,  by  appeal,  in  1858  (The  Ann  Arbor,  4 
Blatchf.  C.  C.  R.,  205),  and,  while  holding  that  the  proof  as 
to  the  shipment  on  the  boat  of  the  merchandise  alleged  not  to 
have  been  delivered  by  her  was  too  doubtful  to  found  a  decree 
upon  it  for  the  libelants,  he  said :  "  I  am  also  inclined  to 
think  that  the  canal  boat  is  not  a  ship  or  vessel,  upon  the 
North  river  or  other  navigable  waters,  within  the  admiralty 
jurisdiction,  subject  to  maritime  liens  in  the  admiralty  for 
breaches  of  contract  of  affreightment.  Those  boats  are 
exclusively  adapted  to  canal  navigation.  Of  themselves, 
they  have  no  power  as  respects  navigation  upon  public  waters 
any  more  than  a  raft,  an  ark  or  a  mud  scow." 

By  virtue  of  section  563  of  the  Eevised  Statutes  of  the 
United  States,  this  court  has  exclusive  jurisdiction  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction,  this  pro- 
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vision  being  a  re-enactment  of  section  9  of  the  act  of  Septem- 
ber 24th,  1789  (1  U.  S.  Stat.  at  Large,  76,  77),  which  gave  to 
the  district  courts  of  the  United  States  exclusive  original 
cognizance  of  all  civil  causes  of  admiralty  and  maritime  juris- 
diction. Passing  over  earlier  decisions,  it  was  held  by  the 
supreme  court,  in  The  Belfast,  in  1868  (7  Wallace,  624), 
that  a  proceeding  in  rem  to  enforce  a  contract  of  affreight- 
ment is  within  the  exclusive  original  cognizance  of  the  dis- 
trict courts  of  the  United  States,  although  the  contract  be 
one  for  transportation  between  ports  and  places  in  the  same 
state,  and  all  the  parties  are  citizens  of  the  same  state,  pro- 
vided such  contract  be  one  for  transportation  on  navigable 
waters  to  which  the  general  jurisdiction  of  the  admiralty 
extends. 

In  the  case  of  The  Eagle,  in  1858  (8  Wallace,  15),  it  was 
held  that  the  district  courts  have  cognizance  of  all  civil  causes 
of  admiralty  jurisdiction  upon  the  lakes  and  waters  connect- 
ing them,  the  same  as  upon  the  high  seas,  bays  and  waters 
navigable  from  the  sea.  The  effect  of  this  decision  was  to 
hold  that  the  admiralty  jurisdiction,  created  by  the  constitu- 
tion and  conferred  by  statute  on  the  district  court,  is  the  same 
everywhere  within  the  United  States,  and  that  no  distinction 
between  tide  waters  and  other  navigable  waters  exist  in  that 
regard. 

In  the  case  of  The  -Belfast,  the  contract  of  affreightment 
was  for  transportation  between  two  places  in  the  same  state, 
and  on  a  river  which  was  navigable  water  of  the  United 
States.  In  the  present  case,  the  contract  was  for  transport- 
ation a  short  distance  on  a  navigable  river  emptying  into 
Lake  Erie,  and  then  on  an  artificial  canal  to  Albany,  and  then 
down  a  navigable  river  150  miles  to  the  city  of  New  York. 
It  is  a  well  known  fact  that  a  large  commerce  is  carried  on 
between  Buffalo  and  New  York  by  boats,  such  as  the  one 
involved  in  the  present  case,  which,  to  avoid  transhipment  of 
cargo  at  Albany,  are  towed  from  Albany  to  New  York,  in  the 
Hudson  river,  by  steam  tugs,  they  having  been  towed  from 
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Buffalo  to  Albany,  in  the  canal,  by  horses.  It  is  also  known 
that,  within  a  very  recent  period,  skill  and  science  have  suc- 
ceeded in  so  constructing  and  arranging  canal  boats  propelled 
by  steam,  that  they  are  practically  successful  in  carrying  car- 
goes both  ways,  between  Buffalo  and  New  York,  through 
locomotion,  produced  by  their  own  steam  motive  power,  and 
without  the  aid  of  external  means  of  propulsion ;  their  voy- 
ages being  continuous  through  the  canal  and  the  Hudson 
river  and  vice  versa.  So  far  as  waters  are  concerned,  there 
is  no  good  reason  for  saying  that  if  the  contract  of  such  a 
vessel,  for  the  transportation  of  cargo,  covers  only  the  passage 
between  New  York  and  Albany,  on  the  Hudson  river,  the 
vessel  shall,  in  respect  of  such  contract,  be  subject  to  admi- 
ralty jurisdiction,  while  the  fact  that  such  contract  covers,  in 
addition  to  the  river  transit,  a  transit  on  the  canals,  the  two 
transits,  making  up  one  continuous  voyage  by  one  and  the 
same  vessel,  with  one  and  the  same  cargo,  shall  destroy  such 
jurisdiction  on  the  idea  that  the  canal  is  not  a  navigable  water 
of  the  United  States.  If  the  instrument  of  transit  be  a  ves- 
sel, its  navigation  of  the  Hudson  river  is  a  navigation  on  a 
navigable  water  of  the  United  States.  Because,  after  leaving 
the  river,  it  pushes  its  way  by  such  means  of  propulsion  as 
are  afforded  to  it  through  an  artificial  navigable  canal,  to 
points  where  a  larger  commerce  may  be  opened,  and  one  with 
other  states,  is  not  a  circumstance  which  at  the  present  day, 
and  in  view  of  the  recent  course  of  decisions  by  the  supreme 
jurisdiction,  should  be  allowed  to  have  the  effect,  as  to  the 
extent  of  the  admiralty,  to  destroy  such  jurisdiction. 

In  the  case  of  The  Montello  (11  Wallace,  411),  the  question 
arose  as  to  what  was  a  navigable  water  of  the  United  States, 
within  the  meaning  of  a  statute  requiring  a  steam  vessel  to  be 
licensed,  in  order  to  transport  merchandise  or  passengers  on 
navigable  waters  of  the  United  States.  The  water  in  ques- 
tion was  the  Fox  river,  in  the  state  of  Wisconsin.  The  court 
said  that  the  point  to  be  determined  was,  whether  the  Fox 
river  had  such  a  connection  with  other  waters  as  to  form  with 
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them  a  continuous  highway,  over  which  commerce  was  or 
might  be  carried  on  with  other  states  or  foreign  countries  in 
the  customary  modes  in  which  such  commerce  was  conducted 
by  water ;  that  it  was  a  navigable  water  of  the  United  States 
if  it  formed  by  itself  or  by  its  connection  with  other  waters 
such  a  highway,  and  that  if  it  was  not  of  itself  a  highway 
for  commerce  with  other  states  or  foreign  countries,  or  did 
not  form  such  highway  by  its  connection  with  other  waters, 
and  was  only  navigable  between  different  places  within  the 
state,  then  it  was  not  a  navigable  water  of  the  United  States, 
but  was  only  a  navigable  water  of  the  state.  These  views 
are  confirmed  by  the  opinion  of  the  same  court,  when  the 
same  case  came  before  it  again.  ( The  Jfontello,  20  Wallace, 
430.)  The  Fox  river  is  a  river  wholly  within  the  state  of 
Wisconsin.  It  connects  with  Lake  Michigan.  It  formed,  at 
an  early  day,  in  connection  with  the  Wisconsin  river,  a  chan- 
nel for  trade  between  the  lakes  and  the  Mississippi  river,  into 
which  latter  river  the  Wisconsin  river  runs.  Between  the 
Fox  river  and  the  Wisconsin  river  there  was,  for  a  long  time, 
a  land  portage  of  some  two  miles,  with  no  water  communica- 
tion across  such  interval.  The  Fox  river  itself,  in  its  natural 
state,  had,  in  parts  of  it,  rapids  and  falls,  and  there  were  port- 
ages around  these  obstructions ;  but  it  was  navigated  in  parts 
by  loaded  boats,  pushed  with  poles,  propelled  by  oars,  and 
dragged  by  animal  power.  In  course  of  time  a  private  cor- 
poration improved  the  navigation  of  the  Fox  river,  and  con- 
structed canals  around  the  obstructions  in  it,  and  a  canal 
across  the  land  portage  between  it  and  the  Wisconsin  river, 
so  that  there  had  come  to  be  uninterrupted  water  communi- 
cation for  steam  vessels  of  considerable  capacity  between 
Lake  Michigan  and  the  Mississippi  river. 

On  these  facts,  the  supreme  court  held,  that  although  the 
Fox  river,  in  its  natural  state  could  not  be  navigated  through- 
out its  entire  length  by  steamboats  or  sail  vessels,  yet  as  it 
could  be  navigated  through  its  length,  by  the  aid  of  a  few 
portages,  by  boats  propelled  by  animal  power,  and  carrying  a 
VOL.  XLIX  24 
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considerable  tonnage,  it  was  navigable,  in  fact,  and  was  a 
navigable  water  of  the  United  States,  used  as  a  highway  for 
useful  commerce  with  other  states.  The  Fox  river  being 
thus  a  navigable  water  of  the  United  States,  and  therefore 
under  the  general  jurisdiction  of  the  admiralty,  it  could  never 
be  held  that  the  contract  of  affreightment  for  the  transporta- 
tion of  merchandise  down  the  Fox  river  from  the  place  where 
the  canal  from  the  Wisconsin  river  enters  into  the  Fox  river 
to  the  mouth  of  the  Fox  river,  would  on  the  authority  of  The 
Belfast  be  a  subject  of  admiralty  cognizance,  to  be  enforced 
by  a  proceeding  in  rem  in  admiralty,  against  the  contracting 
vessel,  while  a  contract  of  affreightment  for  the  transporta- 
tion of  merchandise  by  the  same  vessel  from  Portage  City  on 
the  Wisconsin  river  through  the  short  canal  of  two  miles 
length  to  the  Fox  river  and  then  down  the  Fox  river  to  the 
mouth  of  the  Fox  river  would  not  be  a  subject  of  admiralty 
cognizance.  Yet,  the  latter  contract  is  the  contract  in  the 
present  case.  The  fact  that  the  canal  in  the  one  case  is  350 
miles  long  and  in  the  other  case  is  two  miles  long  can  make 
no  difference  in  principle.  In  both  cases  the  canal  is  a  wholly 
artificial  channel,  and  not  an  improvement  of  a  natural 
channel. 

In  the  case  of  The  Avon  (6  Chicago  Legal  News,  41),  the 
jurisdiction  of  the  admiralty  over  a  collision  in  an  artificial 
canal  was  upheld.  The  case  was  one  where  a  Canadian  vessel, 
on  her  way  from  a  Canadian  port  on  Lake  Ontario  to  a  Cana- 
dian port  on  Lake  Erie,  collided  in  the  Welland  canal,  a  wholly 
artificial  canal,  wholly  in  Canadian  territory,  and  extending 
from  Lake  Ontario  to  Lake  Erie,  with  an  American  vessel  on 
her  way  from  one  American  port  to  another  American  port. 
It  is  not  necessary  in  the  present  case  to  inquire  whether  the 
admiralty  has  jurisdiction  of  a  collision  in  the  Erie  canal,  or 
whether  it  has  jurisdiction  of  a  contract  of  affreightment  for 
the  transportation  between  two  points  on  the  Erie  canal  of 
merchandise  which  is  not  by  the  same  contract  agreed  to  be 
transported,  by  water,  to  a  point  beyond  the  terminus  of  such 
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canal.  But  the  decision  is  that  the  admiralty  has  jurisdiction 
of  the  contract  in  the  present  case. 

In  so  far  as  jurisdiction  is  questioned,  because  the  boat  is  a 
boat  built  to  navigate  the  canal,  and  has  no  means  of  locomo- 
tion in  herself,  the  objection  cannot  prevail. 

A  large  portion  of  the  commerce  of  the  Hudson  river  is 
carried  on  by  vessels  which  are  towed  by  steam  .vessels  between 
different  places  on  that  river.  Whatever  narrow  views  may 
at  one  time  have  prevailed,  the  case  of  The  Montello,  last  cited, 
is  an  authority  for  holding  that  a  vessel  moved  otherwise  than 
by  the  power  of  the  wind,  or  by  steam  power  within  herself, 
and  thus  carrying  on  commerce,  is  a  subject  of  admiralty 
cognizance. 

As  to  any  lien  possessed  by  the  claimant  by  virtue  of  the 
mortgage,  it  is  subordinate  to  the  claim  of  the  libelants. 
The  respondent  with  full  notice  allowed  the  boat  to  be  used 
as  a  general  freighting  boat.  She  was  so  used  with  his  con- 
sent. If  he  had  been  the  absolute  owner  of  the  boat  she 
would  have  been  responsible  for  contracts  of  affreightment 
made  by  her  duly  appointed  master.  The  mortgagee,  who 
allows  the  owner  to  run  and  use  the  boat  as  a  general  freight- 
ing boat,  to  earn  compensation  for  the  benefit  of  such  owner, 
subjects  her  to  the  ordinary  obligations  which  such  boats 
incur  through  the  contracts  of  the  master.  The  master  was 
pro  hac  vice  the  agent  of  the  mortgagee.  The  mortgagee 
can  have  no  exemptions  which  the  owner  would  not  have. 

As  to  the  defense  that  the  oats  not  delivered  were  feloniously 
abstracted  from  the  boat  with  the  knowledge  of  her  master, 
and  without  the  knowledge,  privity  or  consent  of  the  claim- 
ant, it  is  sufficient  to  say,  that  the  terms  of  the  bill  of  lading 
are  absolute ;  that  all  the  damage  caused  by  the  boat  or 
carrier  or  deficienc}7  in  the  cargo  from  quantity,  as  specified 
in  the  bill  of  lading,  is  to  be  paid  for  by  the  carrier.  It  was 
open  to  the  carrier  to  restrict  his  liability,  but  he  made  an 
absolute  engagement  to  respond  with  the  boat  for  any  loss  of 
cargo. 
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But  it  is  suggested  that  the  loss  was  not  caused  by  the  boat 
or  the  carrier,  because  it  was  not  within  the  scope  of  the 
master's  employment  to  steal  or  be  privy  to  the  stealing  of 
the  oats.  The  master  is  civilly  liable  for  the  tortious  act  of 
his  servant,  whether  the  act  be  one  of  omission  or  commission, 
and  whether  negligent,  fraudulent  or  deceitful,  if  the  act  be 
done  in  the  course  of  the  servant's  employment ;  and  it  makes 
no  difference  that  the  master  did  not  authorize  or  even  know 
of  the  act  or  neglect  of  the  servant,  or  even  that  he  disap- 
proved of  or  forbade  it.  The  test  is  as  to  whether,  at  the 
time,  the  alleged  servant  did  or  did  not  sustain  the  relation 
of  servant  to  the  master.  A  servant  trusted  with  the  control 
of  his  master's  carriage  and  horses,  and  directed  by  the  master 
to  drive  to  a  certain  place,  disregarded  the  order  and  drove 
elsewhere,  and  while  returning  drove  against  a  woman  and 
injured  her.  The  master  was  held  liable  for  the  act  of  the 
servant,  although  at  the  time  the  servant  was  acting  in  dis- 
regard of  the  master's  orders.  As  the  master  had  intrusted 
the  servant  with  the  control  of  the  carriage,  it  was  held  to  be 
no  answer,  that  the  servant  acted  improperly  in  managing  it ; 
and  the  master  was  held  liable  on  the  ground  that  he  had  put 
it  in  the  servant's  power  to  mismanage  the  carriage  by  intrust- 
ing him  with  it  (Sleath  agt.  Wilson,  9  Carr.  <&  P.,  607).  These 
views  are  approved  by  the  supreme  court  in  Phil.  &  Read. 
R.  R.  Co.,  agt.  Derby  (14  How.,  486,  487),  and  it  is  there 
said  that  no  case  can  be  found  which  asserts  the  doctrine  that 
a  master  is  not  liable  for  the  acts  of  a  servant  in  his  employ- 
ment when  the  particular  act  causing  the  injury  was  done  in 
disregard  of  the  general  orders  or  special  command  of  the 
master.  In  the  present  case  the  care  of  the  oats  on  the  boat 
was  confided  to  the  captain  of  the  boat.  The  owner  of  the 
boat  and  her  mortgagee  directed  the  captain  to  deliver  the 
oats  at  New  York,  to  the  address  given  in  the  bill  of  lading, 
and  directed  him  not  to  steal  them  on  the  way.  He  did  steal 
them  on  the  way.  But  they  were  intrusted  to  his  control, 
and  the  owner  and  the  mortgagee  of  the  boat  put  it  in  the 
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power  of  the  captain  to  steal  them  on  the  way,  and  did  it  in 
the  face  of  the  absolute  obligation  in  the  bill  of  lading  that 
the  oats  should  all  of  them  be  delivered  at  New  York,  or 
the  vessel  should  respond  for  the  deficiency. 

It  can  make  no  difference  as  to  the  jurisdiction  of  this  court 
that  the  oats  abstracted  were  taken  at  a  place  not  within  the 
jurisdiction  of  this  court.  The  jurisdiction  depends  wholly 
on  the  arrest  of  the  vessel  within  the  jurisdiction  of  this  court. 

There  must  be  a  decree  for  the  libelants  for  the  value  of 
the  oats  named  in  the  bill  of  lading  which  were  not  delivered, 
with  costs,  with  a  reference  to  a  commissioner  to  ascertain 
such  value. 
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SUPREME  COURT. 

CHRISTINA  GUNDLACH,  respondent,  agt.  THE  GERMANIA 
MECHANICS'  ASSOCIATION,  appellant. 

Construction  of  articles  of  a  corporate  benevolent  association. 

An  article  contained  in  the  by-laws  of  a  benevolent  association  providing 
for  the  payment  to  the  widow  of  a  deceased  member,  who  had  been 
such  for  six  months  immediately  preceding  his  death,  the  sum  of  four 
dollars  monthly  during  widowhood,  is  binding  upon  the  association 
upon  the  application  of  the  widow  of  such  deceased  member,  notwith- 
standing that  subsequently  to  the  death  of  the  member  the  association 
revised  said  article  by  substitution  of  another  requiring  each  member  to 
pay  to  a  widow,  on  the  death  of  her  husband  who  had  been  a  member 
for  six  months  immediately  prior  to  his  death,  the  sum  of  one  dollar. 

Onondaga,  General  Term,  June,  1875. 

APPEAL  from  judgment  of  the  supreme  court  rendered 
upon  the  decision  of  Mr.  justice  HABDIN,  in  Onondaga  county 
at  'the  January  circuit,  1874,  the  cause  having  been  tried 
before  him  without  a  jury.  The  facts  are  contained  in  a 
stipulation  and  may  be  briefly  stated  as  follows  :  The  defend- 
ant is  a  corporation  founded  January  10,  1860,  under  which 
the  subscribers  associated  themselves  together  "for  the 
general  purpose  of  improvement  and  welfare  "  of  themselves 
"  and  others  "  by  signing  their  names  to  the  constitution  and 
by-laws  of  the  association,  "and  for  the  particular  object  of 
mutual  relief  of  the  members  of  the  association  in  time  of 
sickness  and  distress."  The  plaintiff's  husband  and  the  hus- 
band of  her  assignors  each  signed  the  constitution  and  by-laws 
and  became  members  of  the  society.  One  of  the  articles  of 
the  association  contained  this  provision,  viz.  : 

"  Upon  the  death  of  one  who  has  been  a  member  of  the 
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association  for  six  months  last  prior  to  his  death  his  widow 
shall  be  entitled  to  receive  the  sura  of  four  dollars  monthly 
during  widowhood." 

The  plaintiff's  husband  and  the  husband  of  her  assignors 
died  after  a  membership  of  six  months  immediately  prior  to 
their  decease.  Subsequently  to  their  decease  the  article 
above  set  forth  was  revised  under  authority  of  a  provision 
which  read  as  follows,  viz. : 

"  A  revision  or  alteration  of  the  articles  of  the  association 
can  be  had  at  a  general  meeting  of  the  members  thereof  by 
a  majority  of  the  votes  of  the  members  present." 

The  revised  article,  adopted  in  conformity  with  this  provi- 
sion, reads  as  follows,  viz. :  "  Upon  the  death  of  a  member 
each  person  who  may  be  a  member  of  the  society  shall  pay 
to  the  widow  of  the  deceased  member  the  sum  of  one  dollar.'' 

The  arrears  due  to  the  plaintiff  under  the  original  article 
were  allowed  by  the  decision  of  the  court  against  the  defend- 
ant's objection  and  exception. 

W.  C.  jRuger,  for  appellant. 
Hunt  &  Weaver,  for  respondent. 

MORGAN,  J.  —  No  question  is  made  as  to  the  right  of  the 
plaintiff  to  maintain  a  suit  to  recover  her  allowance  under 
the  original  article,  unless  that  right  is  taken  away  by  the 
subsequent  revision.  A  point  is  however  made  that  the  pro- 
visions for  the  benefit  of  the  widow  of  the  deceased  member 
is  ultra  vires,  and  not  within  the  scope  of  the  powers  of  the 
society  under  the  articles  of  association.  The  objects  of  the 
society  are  not  very  artistically  denned.  The  general  purpose 
was  declared  to  be  the  welfare  of  the  associates  and  others ; 
and  particularly  the  mutual  relief  of  the  members  in  times  of 
sickness  and  distress.  I  am  of  opinion  that  the  society  could 
extend  its  benefits  to  the  families  of  its  members,  and  that 
such  provision  in  favor  of  the  widows  of  deceased  members 
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was  not  only  meritorious  but  fairly  within  the  scope  of  the 
general  purposes  of  the  organization.  Indeed  the  revised 
article  is  just  as  objectionable  as  an  excess  of  power  as  the 
original  article  itself.  The  constitution  and  by-laws  should 
have  a  liberal  interpretation  for  the  purpose  of  promoting  the 
general  objects  of  the  society,  and  as  such  a  provision  for  the 
benefit  of  the  families  of  the  members  is  in  no  way  hostile  or 
opposed  to  the  general  plan  of  the  organization,  I  am  of 
opinion  it  should  be  upheld  as  a  proper  exercise  of  the  powers 
conferred  upon  the  association.  The  main  question  is, 
whether  the  allowance  to  the  plaintiff  was  not  cut  off  by  the 
adoption  of  the  new  article  after  the  death  of  her  husband. 
It  does  not  in  terms  attempt  to  do  so  by  any  language  which 
points  to  such  a  result.  It  is  not  in  form  retroactive,  and 
upon  familiar  rules  of  interpretation  ought  not  to  be  so  con- 
strued as  to  cut  off  rights  already  fixed  (Dart  agt.  Van  Kleek,  7 
John.  R.,  477  ;  Quackenbush  agt.  Danks,  \  Demo,  128 ;  3  id., 
594 ;  Johnson  agt.  Burrell,  2  Hill,  239 ;  Wood  agt.  Oakley, 
11  Paige,  403).  It  must  be  conceded,  I  think,  that  the  pro- 
vision in  favor  of  the  plaintiff  was,  in  all  respects,  binding  as 
a  contract  between  her  husband  and  the  association.  The 
association  undertook  to  pay  to  his  widow  a  monthly  allow- 
ance after  his  death,  if,  at  the  time  of  his  death,  he  was  a 
member  and  had  been  such  member  for  the  preceding  six 
months.  After  his  death,  it  is  not  perceived  how  the  associa- 
tion can,  by  adopting  a  new  article,  or  by  repealing  the  old 
one,  relieve  itself  from  this  obligation.  But,  independent  of 
this  consideration,  it  is  safe  to  say  that  the  new  article  does 
not,  in  form  or  substance,  attempt  to  repudiate  its  obligations 
when  they  had  already  been  fixed  by  the  death  of  one  of  its 
members. 

The  judgment  should  be  affirmed. 
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SUPREME  COURT. 

SAKAH  JANE  NAGLE  et  al.  agt.  ROBERT  McGiNNiss,  Trustee, 

&c.,  et  al. 

Construction  of  a  will. 

Personal  property,  although  specifically  bequeathed  by  the  will,  must  be 

applied  to  the  payment  of  the  debts  of  the  estate,  before  land  devised 

can  be  made  chargeable  therefor. 
Consequently,  where  the  executor  first  applies  the  rents  of  the  real  estate 

to  the  payment  of  the  debts  in  such  case,  it  is  a  misappropriation  of  the 

funds,  for  which  he  will  be  held  personally  liable. 
The  objection  that  an  executor  can  only  be  called  to  account  by  the 

surrogate  is  not  well  taken,  as  this  court  has  also  the  right  to  call  an 

executor  to  account. 

New  York  Special  Term,  March,  1875. 
Coles  Morris  &  Michael  H.  Cardoso,  for  plaintiffs. 
H.  E.  Bradshaw,  for  defendant  Taggart. 
Charles  J.  Lovwey,  for  defendant  McGinniss. 

VAN  BRUNT,  J.  —  One  Mary  Taggart  died  in  the  city  of 
Brooklyn,  having  first  duly  made,  published  and  declared  her 
last  will  and  testament. 

By  this  will,  after  directing  the  payment  of  her  debts,  she 
gave  and  bequeathed  unto  her  nephew,  James  Taggart,  a 
certain  bond  and  mortgage  for  $5,000.  All  the  rest, 
residue  and  remainder  of  her  estate,  both  real  and  per- 
sonal, she  gave,  devised  and  bequeathed  to  her  executors, 
in  trust,  out  of  said  residue  to  pay  to  the  Reverend  John 
VOL.  XLIX.  25 
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Loughlin  of  .Brooklyn  the  sura  of  $300  and  also  to  set 
apart  and  invest  the  sum  of  $4,300  for  the  benefit  of  her  sister, 
Sarah  1ST  agle,  and  the  sum  of  $3,600  for  the  benefit  of  her  cousin, 
Susan  Donnelly,  and  the  balance  of  said  estate  she  devised  to 
her  nephew,  James  Taggart.  And  for  the  purpose  of  carrying 
out  the  provisions  of  the  will,  she  empowered  her  executors 
to  sell  the  whole  or  any  part  of  her  real  estate.  The  defend- 
ant Robert  McGinniss  alone  qualified  as  executor. 

The  only  personal  property  which  the  testatrix,  Mary 
Taggart,  left  was  the  bond  and  mortgage  for  $5,000 
specifically  devised  to  her  nephew.  The  amount  of  her 
debts  was  about  $3,000.  The  only  other  property  which 
the  testatrix  left  was  two  lots  of  land  with  buildings 
thereon,  situated  in  the  city  of  Brooklyn,  and  Robert  McGin- 
niss took  possession  of  these  houses  and  out  of  the  rents  col- 
lected therefrom  paid  the  debts  of  the  testatrix.  Very 
shortly  after  he  assumed  the  duties  of  his  trust  he  assigned 
the  bond  and  mortgage  hereinbefore  mentioned  to  the 
defendant  James  Taggart. 

Subsequently  the  said  two  houses  and  lots  were  sold  under 
a  foreclosure  of  mortgage  and  did  not  realize  sufficient  to 
provide  funds  the  interest  of  which  the  plaintiffs  \vere  to 
receive. 

This  action  is  brought  to  remove  the  said  McGinnis  from 
his  office  as  trustee,  and  to  compel  him  to  repay  to  the  plain- 
tiffs the  $3,000  of  the  rents  which  he  has  appropriated  to 
the  payment  of  debts. 

It  is  perfectly  well  established  that  the  primary  fund  from 
which  debts  must  be  paid  is  the  personal  estate,  and  that  such 
personal  estate  must  be  exhausted  before  resort  can  be  had  to 
the  real  estate  for  that  purpose. 

It  is  claimed  however,  in  this  action,  that  the  only  personal 
property  which  the  testatrix  left  being  specifically  bequeathed, 
the  debts  became  a  charge  upon  the  real  estate.  The  case 
of  Rogers  agt.  Rogers  (3  Wend.,  503),  decides  that  personal 
property  specifically  bequeathed  must  be  applied  to  the  pay- 
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meiit  of  the  debts  of  the  estate  before  land  devised  by  the 
will  can  be  made  chargeable.  Nothing  but  an  express 
declaration  or  plain  manifestation  of  intention  will  exonerate 
the  application  of  the  personal  estate  and  cast  the  charge 
upon  the  realty. 

My  attention  has  not  been  called  to,  neither  have  I  been 
able  to  find,  any  case  in  conflict  with  the  foregoing. 

The  principles  settled  by  this  case  seem  to  have  been 
acquiesced  in  since  its  decision,  and  dispose  of  the  issue  as  to 
the  fund  from  which  the  debts  should  have  been  paid  in  this 
case.  The  mortgage  bequeathed  to  James  Taggart  was  a 
primary  fund  and  should  have  been  applied  to  the  payment 
of  the  debts  before  any  charge  was  made  of  the  same  upon 
the  realty. 

That  the  defendant  McGinniss  has  been  negligent  in  the 
performance  of  his  duties  as  trustee  is  apparent  from  the 
general  manner  in  which  he  has  executed  his  trust,  as  he  has 
certainly  not  devoted  that  attention  and  care  to  it  which  he 
would  have  done  had  he  been  personally  interested  therein. 
But  I  do  not  see  that  he  can  be  personally  liable  except  for 
that  portion  of  the  rents  of  the  real  estate  which  he  has 
misappropriated  to  the  payment  of  the  debts. 

A  reference  should  be  ordered  to  ascertain  the  precise 
amount  thus  misappropriated  and  a  judgment  rendered 
against  McGinniss  for  this  amount  with  costs. 

The  objection  taken  by  the  defendant,  that  if  the  defendant 
McGinniss  is  executor  he  can  only  be. called  to  account  by 
the  surrogate,  is  not  well  taken,  because  this  court  has  also 
the  right  to  call  an  executor  to  acQount. 
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SUPREME  COURT. 

WILLIAM  H.  BRANCH,  Receiver,  &c.,  agt.  SHEFFIELD  HARRING- 
TON  and  MABELIA  L.  HARRINGTON. 

Irregularity  in  a  receiver  employing  an  attorney  of  a  judgment  creditor. 

It  is  irregular  for  a  receiver  in  supplementary  proceedings  to  employ,  on 
his  behalf,  the  attorney  for  the  judgment  creditor  in  the  action. 

Morrisville  Special  Term,  June  29,  1875. 

MOTION  made.  by  the  defendants  to  set  aside  this  action,  for 
the  reason  that  it  was  brought  by  the  attorney  without 
authority  from  the  plaintiff  as  receiver,  and  that  it  was 
irregular  for  the  receiver  to  employ  the  attorney  of  the 
judgment  creditor  to  bring  the  action,  and  for  him  to  bring 
the  same.  The  motion  was  made  before  appearance  by  the 
defendants. 

J.  A.  Lynes,  for  defendants. 
H.  N.  Warner,  for  plaintiff. 

MURRAY,  J.  —  As  to  the  first  ground  I  find,  as  a  fact,  from 
the  affidavits  and  papers  presented,  that  the  action  was 
authorized  by  the  plaintiff,  as  such  receiver. 

As  to  the  other  ground,  the  general  rule  is  that  a 
receiver  in  an  action  cannot  appoint,  as  his  attorney,  the 
attorney  of  either  party  (9  JBosw.,  684  ;  4  Edw.  Ch.  E., 
416;  1  id.,  576;  2  id.,  165;  19  How.,  394).  A  receiver 
appointed  in  supplementary  proceedings  has  the  same  author- 
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ity  and  performs  the  same  duties  as  one  appointed  generally 
in  the  action  (Code,  sec.  298). 

The  same  rules  must  govern  them  in  the  performance  of 
their  duties. 

The  plaintiff  in  this  case  having  been  appointed  a  receiver 
in  proceedings  supplementary  to  an  execution,  and  such  pro- 
ceedings being  proceedings  in  the  action,  it  was  irregular  to 
appoint  the  attorney  of  the  plaintiff  in  that  action  to  be  his 
attorney.  The  defendant  in  the  first  action  had  the  right 
to  object  on  the  ground  of  such  irregularity.  In  the  action 
brought  by  the  receiver,  the  defendant  in  the  former  action 
is  made  defendant,  together  with  Mabelia,  his  wife,  who  was 
a  stranger  to  the  former  action.  It  is  charged  that  the 
former  defendant  had  conveyed  real  estate  to  his  wife,  with 
intent  to  cheat  and  defraud  his  creditors,  and  that  she 
received  such  conveyance  for  the  like  purpose  and  with  like 
intent.  This  action  is  brought  by  the  receiver  to  set  aside 
such  conveyance,  making  both  the  fraudulent  grantor  and 
grantee  parties.  Mabelia,  being  a  stranger  to  the  former  suit, 
had  no  right  to  object  to  such  irregularity  (  Warren  agt. 
Sprague^  \  1  Paige,  200 ;  Cumniings  agt.  Edgerton,  9  jBosw., 
684). 

The  motion  is  made  in  behalf  of  both  defendants,  and, 
it  being  irregular  as  to  the  defendant  Sheffield  Harrington, 
it  must  be  granted. 

I  think  the  practice  has  been  for  the  receiver  to  employ 
the  creditor's  attorney,  and  the  question  has  not  been  under- 
stood as  applying  to  receivers  appointed  in  supplementary 
proceedings,  therefore  no  costs  of  motion  will  be  allowed. 
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NEW  YOKE  COMMON  PLEAS. 

JAMES  GILMOUK,  plaintiff  and  respondent,  agt.  JAMES  THOMP- 
SON et  al.,  defendants  and  appellants. 

Every  agreement  by  which  a  creditor  signing  a  composition  deed  secures 
to  himself  any  advantage,  not  known  to  the  other  creditors  of  the  debtor, 
is  void. 

Where  the  debtor,  to  induce  his  creditor  to  join  in  the  execution  of  the 
composition  deed,  gave  him  a  note  for  the  difference  between  the  amount 
of  the  debt  and  the  amount  agreed  to  be  paid  by  the  terms  of  the  deed, 
and  the  creditor  transferred  the  note  before  its  maturity  to  a  bonafide 
holder  for  value,  without  notice,  held,  that  the  payment  by  the  debtor  to 
the  holder  of  the  note  was  not  voluntarily  made,  and  that  the  amount  paid 
might  be  recovered  back  from  the  creditor  who  wrongfully  exacted  the 
note,  in  an  action  for  money  had  and  paid  out  to  his  use. 

General  Term,  June,  1875. 

THIS  action  was  commenced  in  the  marine  court.  The 
plaintiff  alleged  in  his  complaint,  and  proved  at  the  trial,  that 
on  or  about  the  24th  day  of  May,  1873,  he  was  indebted  to 
the  defendants  in  the  sum  of  $377.25  ;  that  he  was  unable  to 
pay  his  debts  in  full,  and  that  he  entered  into  an  agreement 
in  writing  with  his  creditors,  whereby  they  agreed  to  accept 
and  receive,  in  full  satisfaction  of  their  respective  claims 
against  the  said  plaintiff,  the  sum  of  forty  cents  on  every 
dollar  owing  by  him  to  them  in  his  promissory  notes  satis- 
factorily indorsed,  payable  in  six  months  after  their  respective 
dates.  That  all  the  creditors  executed  the  composition  agree- 
ment, and  that  it  was  in  all  things  executed  and  performed 
on  the  part  of  the  plaintiff. 

That  the  defendants,  in  fraud  of  the  other  creditors  to  said 
agreement,  and  as  a  condition  of  signing  the  same,  exacted 
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from  the  plaintiff,  his  promissory  note  for  $226.25,  at  five 
months,  in  addition  to  the  sum  they  agreed  to  accept,  and 
which  they  subsequently  received  with  the  plaintiff's  other 
creditors  under  the  composition  deed.  That  the  defendants 
afterward  negotiated  and  transferred  said  additional  note, 
before  its  maturity,  to  a  bonafide  holder  for  value,  without 
notice,  and  the  plaintiff  was  in  consequence  obliged  to  pay  it ; 
the  plaintiff  therefore  claims  that  by  means  of  these  several 
premises,  he  is  entitled  to  recover  back  from  the  defendants 
the  amount  so  paid  ($226.25). 

The  justice  before  whom  the  action  was  tried  held  that, 
under  these  circumstances,  the  plaintiff  was  entitled  to  recover, 
and  rendered  a  judgment  in  his  favor  for  the  amount  claimed, 
and  interest,  and  from  this  judgment  the  defendants  appealed 
to  the  general  term  of  that  court,  where  the  following  opinion 
was  delivered. 

Edward  Paterson,  for  appellants. 
Blumenstiel  &  Asker,  for  respondent. 

Me  AD  AM,  J.  —  In  Bean  agt.  Brookmire  &  Rankin  (1 
Bankruptcy  Reyr.,  at  p.  575)  chief  justice  DILLON  laid 
down  the  rule  applicable  to  this  class  of  cases  as  follows : 
"  The  rules  of  law  respecting  the  good  faith  to  be  observed  by 
all  who  unite  in  composition  agreements  are  well  known  and 
well  settled,  and  rest  upon  the  soundest  policj"  and  upon  the 
clearest  principles  of  equity,  commercial  morality  and  fair 
dealing.  The  temptation  to  obtain  undue  or  secret  advan- 
tages is  so  great,  that  the  necessity  for  the  severe  rules  which 
have  been  declared  by  the  courts  to  repress  it  is  undeniable. 
All  must  be  open  and  fair.  If  the  creditor  appealed  to  by 
his  debtor  makes  it  a  condition  of  his  uniting  in  a  composi- 
tion that  he  shall  have  any  advantage  not  enjoyed  or  made 
known  to  the  others,  the  transaction  cannot  stand  either  at 
law  or  in  equity.  It  is  :i  fraud  upon  creditors,  and  they 
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can  avoid  it.  It  is  treated  as  oppression  or  duress  toward 
the  debtor,  and  he  may  defend  against  any  promise  to  pay 
made  under  such  circumstances ;  or,  if  he  has  actually  paid. 
he  may  recover  back  the  amount,  as  the  law  does  not  consider 
the  parties  as  being  in  pari  delicto,  nor  regard  such  payments 
thus  made  as  voluntary,  and  allows  such  recovery  on  grounds 
of  public  policy  (citing  Breck  agt.  Cole,  4  Sandf.,  79 ;  Pin- 
neo  agt.  Higgins,  12  Abb.  Pr.,  334 ;  Atinson  agt.  Denby,  6 
Hurl.  &  Norm.,  778;  on  appeal,  7  id.,  935;  approving 
Smith  agt.  Bromley,  Doug.,  696,  note ;  Cla/y  agt.  Ray,  17 
Com.  B.,  188  ;  Leicester  agt.  Rose,  4  East,  372 ;  Jackson  agt. 
Mitchell,  13  Vesey,  Jr.,  581 ;  Knight  agt.  Hunt,  5  Bing., 
432  ;  Bradshaw  agt.  Bradshaw,  9  M. '.  &  W.,  29  ;  Wood  agt. 
Barker,  Law  Rep.  [1  Eq.  CasJ],  139 ;  Howden  agt.  Haigh,  3 
Perry  &  Davison,  661 ;  8.  C.,  11  Ad.  &  E.,  1033;  Higgins 
agt.  Pitt,  4  Exch.,  322  ;  Wells  &gt.  Girling,  1  Brod.  &  Bing., 
447 ;  8.  C.,  4  Moore,  78  ;  In  re  Hodgson,  4  Zte  Gex  &  Sin., 
354 ;  Mallalieu  agt.  Hodgson,  16  _A<^.  <#  ^.,  689  ;  Culling- 
worth  agt.  Loyd,  2  Beavan,  385."  $20,  afeo,  Beam  agt. 
J.wmwc&,  8  £.  #.,  288 ;  36  2V.  7".,  128  ;  22  How.  Pr.  Rep., 
164;  Carroll  agt.  Shields,  4  J>7.  Z>.  Smith,  466;  Beach  agt. 
Ollendorf,  1  J7*&,  41). 

'  In  /Sm^A  agt.  Ow^f  (6  Maule  &  8.,  160)  it  appeared  that 
the  defendant,  being  a  creditor  of  the  plaintiff,  entered  into 
a  composition  deed  with  the  other  creditors  to  receive  ten 
shillings  on  the  pound,  under  an  agreement  with  the  plaintiff 
that  he  would  give  defendant  his  promissory  notes  for  the 
remainder  of  the  debt ;  which  notes  were  accordingly  given, 
and  the  composition  was  paid  to  defendant,  and  he  negotia- 
ted the  promissory  notes,  the  holder  of  one  of  which, 
enforced  payment  from  plaintiff  by  action  ;  and  it  was  held 
that  plaintiff  might  recover  back  the  amount  from  the  defend- 
ant in  an  action  for  money  paid,  had,  and  received.  The 
case  just  cited  is  like  the  one  now  under  consideration.  Lord 
ELLENBOKOUGH,  0.  J.,  in  the  last  case,  said :  "  This  is  not  a 
case  oi'jpar  delictum :  it  is  oppression  on  one  side,  and  sub- 
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mission  on  the  other;  it  never  can  be  predicated  ws>par  delic- 
tum  when  one  holds  the  rod  and  the  other  bows  to  it.  There 
is  an  inequality  of  situation  between  these  parties ;  one  was 
creditor,  the  other  debtor,  who  was  driven  to  comply  with  the 
terms  which  the  former  chose  to  enforce.  And  is  there  any  case 
where  money  having  been  obtained  extorsively  and  by  oppres- 
sion, and  in  fraud  of  the  party's  own  act,  as  it  regards  the 
other  creditors,  it  has  been  held  that  it  may  not  be  recovered 
back  ?  On  the  contrary,  I  believe  that  it  has  been  uni- 
formly decided  that  an  action  lies."  In  the  case  under 
examination  the  defendant,  as  in  the  case  cited,  negotiated 
the  note  before  maturity  to  an  innocent  holder  for  value,  and 
without  notice.  In  his  hands  there  was  no  defense  to  the 
note,  and  its  payment,  under  circumstances  leaving  the  plain- 
tiif  no  other  option,  was  not  voluntary  but  coercive. 

In  Wilson  agt.  Ray  (10  Ad.  cfc  E.,  82),  it  appeared  that 
plaintiff,  being  about  to  compound  with  his  creditors,  defendant, 
a  creditor,  refused  to  subscribe  the  deed  unless  he  were  paid 
in  full.  Plaintiff,  to  obtain  his  signature,  gave  a  bill,  payable 
to  defendant's  agents,  for  the  difference  between  twenty 
shillings  in  the  pound,  and  eight  shillings,  the  proportion 
compounded  for  ;  defendant  then  signed  the  deed.  Plaintiff 
did  not  honor  the  bill  when  due;  but  on  subsequent  applica- 
tion, he  paid  it,  some  months  after  the  dishonor,  by  two  install- 
ments, to  the  payee,  and  defendant  received  the  money.  The 
other  creditors  were  paid  according  to  the  deed,  and  the  court 
held,  that  plaintiff  could  not  recover  back  the  amount  paid 
to  defendant  above  eight  shillings  in  the  pound,  for  that  the 
transaction  had  been  closed  by  a  voluntary  payment,  with  full 
knowledge  of  the  facts,  and  ought  not  to  be  reopened  ;  and 
that  it  made  no  difference  that  the  sum  in  question  had  not 
been  recovered  by  action.  In  the  case  cited,  the  plaintiff  was 
under  no  obligation  to  pay  the  bill ;  it  was  held  at  maturity 
by  the  payee;  and  the  defendant,  with  full  knowledge  of  these 
facts,  paid  the  amount  of  the  bill  in  two  installments.  The 
defendant,  having  the  option  whether  he  would  pay  the  bill 
VOL.  XLIX.  20 
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or  not,  voluntarily  closed  the  transaction  by  payment,  and 
there  was  no  reason  why  it  should  be  reopened ;  but  in  the 
present  case  this  voluntary  element  is  wanting,  and  the  pay- 
ment was  coerced  and  involuntary  (Smith  agt.  Cuff,  supra). 

The  defendants  claim  that  Smith  agt.  Cuff  does  not  apply 
to  this  case,  for  the  reason  that  the  note  was  given  after  the 
defendant  signed  the  composition  deed ;  and  that,  having  had 
his  locus poenitentie,  the  giving  of  the  note  was  relieved  from 
the  effects  of  coercion  or  duress,  and  cites  Atkinson  agt. 
Dealy  (6  Hurl.  &  Nor.,  778)  and  Higgins  agt.  Pitt  (4=  Exch., 
325)  to  sustain  his  position. 

We  do  not  think  these  cases  go  as  far  as  the  defendants 
contend. 

The  consideration  of  the  note  was  fraudulent,  for  the  reasons 
stated,  and,  although  given  after  the  composition  deed  was 
executed,  it  was  part  and  parcel  of  the  original  corrupt  agree- 
ment exacted,  before  the  deed  was  signed,  as  a  condition  for 
its  execution  ;  and  there  is  nothing  in  the  case  to  take  it  out 
of  the  rule  laid  down  in  Smith  agt.  Cuff  (supra). 

For  these  reasons,  the  justice  at  the  trial  term  very  properly 
found  for  the  plaintiff,  and  the  judgment  rendered  by  him  is 
therefore  affirmed,  with  costs  and  thirty  dollars  allowance. 

ALKER,  J.,  concurred. 

On  appeal  to  the  general  term  of  this  court,  present  chief 
judge  DALY  and  judges  ROBINSON  and  LAEEEMORE,  the  judg- 
ment of  the  marine  court,  general  term,  was  affirmed,  in  the 
following  opinion : 

ROBINSON,  J.  —  Defendants,  on  concurring  with  other  credi- 
tors of  the  plaintiff  in  a  compromise  of  his  debts  at  forty 
cents  on  the  dollar,  and  before  executing  the  composition 
deed,  exacted  from  him  a  promise  to  pay  to  them  the  balance 
of  their  debt,  by  a  note  at  four  months.  Such  note  was 
accordingly  made  some  fifteen  or  twenty  days  thereafter,  and, 
having  been  transferred  by  defendants,  before  maturity,  to  a 
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bona  fide  holder,  was  paid  by  plaintiff  to  him.  This  action 
was  brought  in  the  marine  court,  to  recover  the  money  so 
paid  by  compulsion,  and  judgment  having  been  rendered  in 
plaintiff's  favor,  which  was  affirmed  on  appeal  to  the  general 
term  of  that  court,  the  question  of  the  right  to  such  recovery 
is  again  raised  on  this  appeal.  The  reasons  assigned  for 
that  affirmance  by  the  general  term,  in  the  able  opinion  of 
judge  McADAM,  are  entirely  satisfactory  in  demonstrating 
that  the  consideration  of  the  note,  being  founded  on  an  exacting 
by  defendants  in  fraud  of  other  creditors,  was  void,  and  was 
not  enforcible  as  between  these  parties. 

The  question  has  been  fully  investigated  in  this  court,  in 
the  learned  opinion  of  chief  judge  DALY,  in  Pinneo  agt. 
Illggins  (12  Abb.,  334),  and  the  opinion  of  judge  McAoAM 
was  in  harmony  therewith.  The  further  question,  whether 
a  party  to  a  negotiable  promissory  note,  void  as  between  him 
and  the  payee  or  holder,  but  which  has  been  transferred  by 
the  other  having  such  void  title  to  another,  who  has  become 
a  bonafide  holder  for  value  before  maturity,  can,  on  payment 
of  the  note'  to  such  bona  fide  holder,  recover  from  the  party 
thus  transferring  the  illegal  security,  and  causing  the  enforce- 
ment of  it  as  an  obligation  which  the  part}'  so  transferring  it 
could  not  have  exacted,  seems  &o  clear  that  it  is  not  raised  in 
this  appeal.  The  liability  of  the  defendants  for  the  amount 
they  have  thus,  through  the  color  of  the  law,  illegally  caused 
to  be  exacted  from  the  plaintiff  seems  clear.  The  judgment 
should  be  affirmed. 

DALY,  Ch.  J.,  and  LARREMOKK,  J.,  concurred. 
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SUPREME  COURT. 

WILLIAM  H.  MACY,  Jr.,  and  ANGELINE  MACY,  his  wife,  agt. 
'  THOMAS  NELSON  and  CORNELIA,  his  wife,  impleaded  with 
others. 

Taxation  of  costs. 

More  than  one  term  fee  per  annum  may  be  allowed  in  the  court  of  appeals, 
on  the  adjustment  of  costs  in  causes  decided  by  that  court.  (This  seems 
to  be  adverse  to  t/ie  superior  court  decision  of  Palmer  agt.  De  Wilt,  42  How., 
467.) 

.  COSTS   of  defendants,  Nelson   and   wife,  on  affirmance  of 
judgment,  on  appeal  to  the  court  of  appeals  : 

Costs  before  argument $30  00 

Costs  tor  argument , 60  00 

Term  fees,  187-1,  May,  June,  September 30  00 

Term  fees,  1875,  January,  March 20  00 

$140  00 

DISBURSEMENTS. 
Postage $1  05 

Points  for  argument 9  75 

Clerk,  entering  judgment  and  copy 2  00 

.Remittitur  court  of  appeals 5  00 

Sheriff  's  fees  on  execution 0  69 

Transmitting  and  filing 0  12 

Sat'n 0  25 

18  86 


$158  86 

Please  to  take  notice  that  the  within  is  a  copy  of  the  items 
of  the  respondents'  costs  and  disbursements  in  this  action, 
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and  the  same  will  be  adjusted  by  the  clerk  of  the  county  of 
Westchester,  at  his  office  in  White  Plains,  on  the  6th  day  of 
July,  1875,  at  9  A.  M. 

Yours,  &c., 

THOMAS  NELSON, 

Attorney  in  Person. 
To  WALTER  S.  COWLES, 

Attorney  for  Appellant. 

Within  taxation  of  costs  adjourned   by  consent  to  ninth 
instant,  same  time  and  place. 

July  2,  1875. 

THOMAS  NELSON, 

Attorney,  <&c. 

SUPREME  COURT. 

WILLIAM  H.  MACY,  JR.,  AND  WIFE 

agt. 
THOMAS  NELSON  et  al. 


CITY  AND  COUNTY  OF  NEW  YORK,  ss.  : 

f    Edward  B.  Cowles,  being  duly  sworn,  deposes  and  says : 

On  or  about  the  1st  July,  1875,  the  foregoing  bill  of 
costs,  with  notice  of  adjustment  for  sixth,  was  served  upon 
plaintiffs'  attorney.  Taxation  of  the  same  was  subsequently 
adjourned  to  the  ninth  instant. 

Pursuant  to  such  notice,  and  on  the  ninth  instant,  this 
deponent  duly  appeared  at  the  time  and  place  therein  speci- 
fied, and  made  the  following  objection  thereto,  viz.  : 

To  the  taxation  of  three  term  fees  for  the  year  1874,  and 
two  term  fees  for  the  year  1875. 

This  deponent  objected  to  the  taxation  of  more  than  one 
term  fee  per  annum,  on  the  ground  that  the  court  of  appeals 
holds  but  one  term  during  the  year,  its  different  sessions 
continuations  of  the  same  term  after  recess. 

Deponent  further  says  that  he  is  to-day  in  receipt  of  the 
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following  decision  of  the  clerk  of  Westchester  county,  before 
whom  said  costs  were  taxed : 

EDWARD  B.  COWLES,  Esq. : 


MACY 

agt. 
NELSON. 


Costs  adjusted  as  presented,  with  one  dollar  off  for  copy 
of  judgment,  making  amount  $157.86.  The  Code  certainly 
says  there  shall  be  four  terms  of  the  court  of  appeals  in  each 
year.  J.  M.  SMITH,  Clerk, 

EDWARD  B.  COWLES. 

Sworn  to  before  me  this  ) 
10th  July,  1875.         ) 

J.  W.  HOWE, 

Notary  Public,  N.  T.  Co. 

SUPREME  COURT. 


WILLIAM  H.  MACY,  JR.,  AND  WIFE 

agt. 

THOMAS  NELSON  et  al. 

Upon  the  foregoing  affidavit  of  E.  B.  Cowles,  let  the 
defendant  Thomas  Nelson,  Esq.,  show  cause  before  me,  at  a 
special  term  of  this  court,  at  the  chambers  thereof,  at  the 
court-house  in  the  city  of  Brooklyn,  the  nineteenth  instant, 
at  10  A.  M.,  or  as  soon  thereafter  as  counsel  can  be  heard, 
why  the  amounts  erroneously  taxed  for  term  fees,  in  the 
court  of  appeals,  should  not  be  stricken  out  of  the  adjusted 
bill  of  costs,  with  costs  of  this  motion,  and,  meantime,  and 
until  the  hearing  and  disposal  of  this  motion,  it  is  further 
ordered  that  the  said  Nelson  be  restrained  from  issuing 
execution,  or  taking  any  steps  to  collect  said  bill  of  costs  so 
taxed  as  aforesaid. 

(Signed:)  J.  W.  GILBERT. 
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At  a  special  term  of  the  supreme  court,  held  in  the  court- 
house in  Brooklyn,  Kings  county,  on  the  nineteenth  day  of 
July,  1875. 

Present  —  lion.  JOSEPH  F.  BARNARD,  Justice. 


WILLIAM  H.  MACY,  JR.,  AND  WIFE 
agt. 

THOMAS  NELSON  AND  WIFE. 

After  hearing  Thomas  Nelson,  on  the  plaintiffs'  order  to 
show  cause  why  certain  term  fees  should  not  be  stricken  out 
of  the  adjusted  bill  of  costs  of  the  defendants  in  this  action, 
for  costs  in  the  court  of  appeals,  and,  after  hearing  E.  B. 
Cowles,  Esq.,  in  support  of  said  order, 

Now,  on  reading  and  filing  the  affidavit  of  E.  B.  Cowles, 
Esq.,  and  said  order  to  show  cause,  it  is 

Ordered,  that  the  motion  to  strike  out  said  term  fees  be  and 
the  same  is  hereby  denied,  and  said  order  be  discharged. 

Granted  July  19,  1875. 

Enter  in  Westchester  county. 

G.  G.  HEKMAM. 
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1 


SUPREME  COURT. 

IN  THE  MATTER  OF  OPENING  ELEVENTH  AVENUE. 

To  constitute  a  dedication,  by  deed,  of  kind  for  tfie  purposes  of  a  street  or 
avenue,  the  description  in  the  deed  must  refer  to  a  street  or  avenue 
actually  laid  out,  and  the  intention  to  dedicate  must  be  clear  or  plainly 
inferable. 

Objections  to  the  report  of  commissioners  of  estimate  and  assessment  in 
the  city  of  New  York  cannot  be  taken  for  the  first  time  upon  the  pre- 
sentation of  the  report  for  confirmation.  Parties  affected  must  submit 
their  objections  to  the  commissioners.  If  not  so  submitted  the  court 
cannot  review  or  pass  upon  them,  even  with  the  consent  of  the  corpora- 
tion counsel. 

Commissioners  of  estimate  and  assessment  can  amend  or  correct  their 
report,  in  any  case  of  manifest  error,  and  can  reduce  awards  made  as 
damages  for  land  taken,  any  time  previous  to  the  final  confirmation  of 
the  report,  provided  notice  is  actually  given  to  the  parties  affected 
thereby. 

The  court  will  not  refuse  to  confirm  the  report  of  the  commissioners  on 
the  ground  of  inadequacy  of  valuation.  The  report  in  this  respect  is 
viewed  with  even  greater  favor  than  the  verdict  of  a  jury,  and  will  not 
be  sent  back  for  correction,  except  in  cases  of  gross  inadequacy  and 
inequality  and  where  some  wrong  principle  has  been  adopted  as  to  the 
amount  allowed. 

The  power  of  the  commissioners  or  the  court,  to  alter  or  amend  the  report, 
is  not  exhausted  until  the  report  has  been  confirmed. 

The  commissioners  are  not  called  upon  to  adjust  conflicting  claims  of  title 
between  parties  to  the  same  parcel  of  land.  In  such  cases  it  is  proper 
to  award  the  damages  to  "  unknown  owners,"  leaving  the  claimants  to 
settle  the  question  of  ownership  subsequent  to  the  confirmation  of  the 
report  by  another  proceeding. 

A  commissioner  of  estimate  and  assessment  in  the  city  of  New  York  is 
not  an  officer  of  the  corporation  within  the  meaning  of  the  charter. 
An  alderman  is  not  disqualified  from  acting  as  a  commissioner. 

Lands  used  as  a  cemetery  may  be  exempted  by  the  commissioners  from 
assessment  for  benefit  (The  case  of  Buffalo  Oity  Cemetery  agt.  Buffalo,  46 
]f.  Y.,  506,  explained  and  lUstincjuislied). 
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New  York  Special  Term,  July,  1874,  and  April,  1875. 

ELEVENTH  avenue,  of  the  width  of  100  feet,  in  the  city  of 
New  York,  was  laid  out  as  far  as  One  Hundred  and  Fifty- 
fifth  street,  by  the  commissioners  appointed  under  chapter 
115,  Laws  1807,  and  was  subsequently  opened  by  legal  pro- 
ceedings to  that  point.  The  legislature,  by  chapter  565, 
Laws  1865,  provided  for  the  laying  out,  by  the  Central  park 
commissioners,  of  that  portion  of  the  city  above  One  Hun- 
dred and  Fifty-fifth  street,  and  under  this  act  a  map  was 
adopted  and  filed  in  May,  1869,  laying  out  Eleventh  avenue, 
from  One  Hundred  and  Fifty-fifth  street  to  Harlem  river,  of 
the  width  of  150  feet.  Previous  to  the  filing  and  adoption 
of  this  map,  owners  of  property  north  of  One  Hundred  and 
Fifty-fifth  street  had  sold  and  conveyed  lands  bounding  them 
on  "  Eleventh  avenue."  Part  of  the  land  thus  sold  was  in 
parcels  of  city  lots,  and  others  consisted  of  building  sites  of 
various  dimensions.  No  maps  were  made  or  filed  of  any 
the  lands  thus  sold,  except  of  the  Dyckraan  farm.  Conditions 
were  attached  to  this  last  named  map  which  sufficiently 
appear  in  the  opinion  of  the  court.  In  the  year  1870,  com- 
missioners of  estimate  and  assessment  were  appointed  by  the 
supreme  court  to  estimate  the  value  of  the  land  required  for 
the  opening  of  the  avenue.  On  the  29th  day  of  July, -1874, 
the  commissioners  presented  their  report  to  the  court  for 
confirmation,  allowing  only  nominal  damages  to  the  claimants 
of  land  whose  conveyances  were  bounded  on  Eleventh  avenue 
for  that  portion  of  land  included  within  the  lines  of  Eleventh 
avenue,  as  originally  laid  out,  if  extended  northwardly,  hold- 
ing that,  by  the  conveyances  and  deeds  mentioned,  there  was 
a  dedication  to  public  use  of  at  least  that  portion  of  the  land. 
The  court  refused  to  confirm  the  report,  holding  that  there 
was  no  dedication  of  such  land,  and  directing  substantial 
awards  to  be  made  therefor.  The  commissioners  amended 
their  report  accordingly,  making  various  changes  therein,  and 
submitted  the  same  for  confirmation  April,  1875.  Various 
VOL.  XLIX  27 
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objections  were  made  to  its  confirmation,  all  of  which  suffi- 
ciently appear  in  the  opinion  of  the  court. 

E.  Delafield  Smith,  corporation  counsel,  George  P.  Andrews 
cfe  David  J.  Dean,  for  corporation. 

James  A.  Deering,  for  purchasers  at  Dyckman  sale,  New 
York  Institution  for  the  Blind,  Jones,  Grinnells,  Wheelock, 
and  Church  of  Intercession,  owners. 

John  E.  Parsons,  for  Harris,  owner. 
Mr.  Woodruff,  for  John  Dalley,  claimant. 
Allison  <&  Shaw,  for  Knapp  and  Parsons,  owners. 

LAWRENCE,  J.  —  My  conclusions  on  this  case  are  these: 
I.  As  to  all  portions  of  the  Eleventh  avenue  laid  down  on 
the  map  of  the  commissioners  of  the  Central  park  which 
belonged  to  or  formed  a  part  of  the  Dyckman  estate,  there 
was  no  dedication,  for  the  reason  that  the  sale  of  the  lands 
belonging  to  the  said  estate  took  place  in  the  year  1868,  while 
the  map  of  the  said  commissioners  was  not  filed  until 
1869  ;  and  that  it  is  quite  evident  that,  while  the  repre- 
sentatives of  Dyckman  supposed  that  at  some  future  time 
the  Eleventh  avenue  would  be  extended,  they  did  not 
intend  to  dedicate  to  the  public  use  that  portion  of  the 
land  sold  by  them  which  would,  in  case  the  Eleventh 
avenue  was  extended,  be  embraced  within  the  limits  of  such 
extension.  The  question  of  dedication  is  one  of  intent 
(Holdane  agt.  Cold  Springs,  21  N.  Y.,  474;  Bissell  agt. 
Central  R.  12.  Co.,  23  N.  Y.,  64),  and  the  terms  of  sale  under 
which  the  purchasers  at  the  Dyckman  sale  bought,  most 
clearly  evince  that  the  intention  of  the  sellers  was  to  vest  in 
the  purchasers  full  title  to  that  portion  of  the  land  sold  which 
would,  when  the  avenue  was  extended,  be  embraced  within 
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its  limits.  The  cases  referred  to  by  the  corporation  counsel 
are  all  cases  in  which  a  map  had,  previously  to  the  conveyance, 
been  made  and  filed  by  the  corporate  authorities,  or  where 
the  owner  himself  sold,  by  a  map  made  by  him  which  desig- 
nated the  streets  thereon  laid  down,  either  as  existing  streets 
or  streets  intended  to  be  laid  out  and  opened,  and  where  the 
grantor  did  not,  as  in  this  case,  give  to  his  grantee  the  right 
to  obtain  awards  for  the  streets  when  the  same  should  be 
sought  to  be  acquired  for  the  public  use.  By  the  advertise- 
ment issued  by  the  heirs  of  Isaac  Dyckman,  it  was  expressly 
stated  that  "purchasers  will  bear  in  mind  that  they  will 
receive  a  fair  price  for  the  land  in  the  streets  and  avenues 
from  the  city,  when  said  streets  and  avenues  are  opened." 
This  seems  to  me  to  evince  a  clear  intention  not  to  dedicate 
the  land  required  for  the  Eleventh  avenue. 

II.  I  do  not  think  that  the  objections  presented  on  behalf 
of  John  Dalley  can  be  considered,  said  objections  not  having 
been  presented  to  the  commissioners  {Laws  o/>1839,  chap. 
209,  sec.  5).     The  consent  given  by  the  corporation  counsel 
that  said  objections  be  received,  qualified  by  the  condition  that 
he  waives  the  point,  "  so  far  as  he  can  do  so,  that  the  said 
objections  were  not  submitted  to  the  commissioners,"  I  find 
no  authority  in  the  statute  for  such  waiver,  and  the  consent 
merely  amounts  to  a  statement  on  the  part  of  the  counsel 
that,  if  the  court  wishes  to  examine  into  and  consider  objec- 
tions upon  which  the  commissioners   have  not  passed,  and 
which  they  might  have  passed  on  if  said  objections  had  been 
taken  before  them,  he  (the  counsel)  will  interpose  no  objection. 

It  is  sufficient  to  say  on  this  point  that  the  statute  having 
designated  the  mode  and  manner  in  which  a  party  must  pre- 
sent his  objections,  such  mode  and  manner  must  be  pursued 
or  the  party  cannot  be  heard. 

III.  After  some  hesitation,  I  have  also  come  to  the  conclu- 
sion, that  there  was  no  dedication  either  in  the  case  of  Harris 
or  Jones.     The  map  of  the   commissioners  of    the  Central 
park,  under  avhich  this  application  was  made,  was  not  filed 


212  NEW  YORK  PRACTICE  REPORTS. 

Matter  of  Opening  Eleventh  Avenue. 

until  1869.  The  conveyances  and  mortgages  by  Harris  and 
the  conveyance  to  Jones  were  made  prior  to  the  filing  of  the 
commissioners'  map.  At  the  time  said  conveyances  were 
made  there  was  no  such  avenue  as  Eleventh  avenue  laid  down 
either  on  the  city  map  or  on  the  maps  made  by  private  par- 
ties. I  think,  therefore,  that  there  is  a  distinction  between 
these  cases  and  those  which  are  referred  to  by  the  corporation 
counsel,  and  as  I  am  of  the  opinion  that  the  doctrine  of  dedi- 
cation should  not  be  extended  beyond  the  limits  indicated  by 
said  cases,  I  deem  it  but  just  to  the  property  owners  to  hold 
that  the  commissioners  were  not  warranted  in  considering 
that  the  land  in  question  had  been  given  for  public  use  with- 
out compensation.  The  report  is  therefore  sent  back  to  the 
commissioners  in  order  that  such  awards  may  be  made  to  the 
parties  interested  as  in  the  opinion  of  said  commissioners  may 
be  just  and  equitable. 

LAWRENCE,  J.  —  When  this  matter  came  before  me  last 
year  (July,  1874),  I  sent  the  report  back  to  the  commissioners, 
on  the  ground  that  certain  lands  for  which  only  a  nominal 
award  had  been  made  had  not  been  dedicated  to  the  public 
use,  and  that  therefore  the  commissioners  had  erred  in  not 
making  full  or  substantial  awards  to  the  owners  of  the  said 
lands  for  the  rvalue  thereof. 

No  part  of  the  report  was  confirmed,  nor  was  any  question 
intended  to  be  settled  other  than  the  question  of  dedication. 
Having  determined  that  question  adversely  to  the  views 
entertained  by  the  commissioners,  the  report  was  remitted  to 
them,  in  the  language  of  the  opinion  then  delivered,  ''  in  order 
that  such  awards  might  be  made  to  the  parties  interested  as 
in  the  opinion  of  the  commissioners  might  be  just  and  equit- 
able." The  report  having  been  amended  by  the  commis- 
sioners is  now  presented  to  the  court  for  confirmation,  and 
various  objections  are  urged  against  such  confirmation. 

The  chief  and  principal  objection  is,  that  the  commissioners 
have  erred  in  reducing  some  of  the  awards  •  which  were 
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primarily  made  to  owners  of  land  required  for  the  proposed 
improvement. 

It  is  contended  by  the  objectors,  in  the  first  place,  that  no 
objections  were  taken  to  the  amount  of  such  awards,  and  that 
the  commissioners,  having  once  acted  and  passed  upon  the 
questions  of  damage  to  the  propery,  their  power  ceased,  and 
they  subsequently  lost  all  jurisdiction  over  the  matter. 

This  view  might  be  maintained  if  the  report  had  been,  as 
has  some  times  been  the  practice  of  the  court,  confirmed  as  to 
all  other  matters,  except  the  question  of  whether  the  lands 
embraced  within  the  limits  of  the  extension  of  Eleventh 
avenue  had  been  dedicated  to  the  public  use.  In  this  case, 
no  part  of  the  report  was  confirmed.  Having  reached  the  con- 
clusion that  the  alleged  dedication  had  not  been  made,  it 
became  unnecessary  to  consider  any  other  question,  and  the 
report  was  sent  back  to  the  commissioners  without  the  court's 
passing  on  any  of  the  other  questions.  It  now  appears  that 
the  commissioners  were,  in  consequence  of  the  decision  of  the 
court  as  to  the  question  of  dedication,  compelled  to  readjust 
and  reduce  several  of  the  awards,  for  the  reason  that,  on  the 
assumption  that  the  land  required  for  that  part  of  Eleventh 
avenue,  which  will  be  embraced  between  a  prolongation  of 
the  lines  of  the  old  avenue,  was  dedicated  to  the  public  use, 
they  had  valued  the  twenty-five  feet  of  land  on  either  side, 
which  was  also  required  for  the  improvement,  as  actually 
fronting  on  an  existing  avenue.  When  the  report  came  back 
for  amendment,  conformably  to  the  decision,  it  was  manifest 
that,  to  allow  to  the  owners  of  these  twenty -five  feet,  awards 
based  on  the  assumption  that  such  land  fronted  on  an  existing 
avenue,  was  unjust  to  those  persons  who  were  to  be  assessed 
for  the  improvement,  and  would  be  making  to  such  owners  a 
compensation  far  beyond  the  actual  value  of  their  property. 
I  think  that  it  was  entirely  within  the  power  of  the  commis- 
sioners to  make  such  reductions.  There  is  nothing  which 
prohibits  commissioners  of  estimate  and  assessment  from  cor- 
rectiiiir  manifest  errors  at  anv  time  before  the  final  confirma- 
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tion  of  the  report.  The  decision  of  the  court  amounted  to  a 
decision  that,  on  the  previous  valuation,  the  commissioners 
had  acted  upon  an  erroneous  principle,  and  they  had  corrected 
their  error.  The  only  obligation  imposed  upon  the  commis- 
sioners, was  that  of  giving  the  notice  to  the  parties  whose 
awards  it  was  proposed  to  change,  alter  or  reduce,  which  is 
required  by  the  act  of  1859  (Laws  of  1859,  p.  659),  and  it 
appears  that  such  notice  was  given,  and  the  parties  were 
afforded  an  opportunity  of  being  heard,  and  were  heard 
before  the  commissioners.  It  is  urged  that  the  commis- 
sioners have  erred  in  their  valuations  of  the  objectors'  prop- 
erty, and  that  such  valuation  is  far  below  the  valuation 
put  upon  the  same  by  several  experts. 

It  has  long  been  settled  that  the  report  of  the  commission- 
ers will  be  regarded  with  the  same  favor  as,  and  even  with 
greater  consideration  than,  the  verdict  of  a  jury  on  a  mere 
question  of  value,  as  the  commissioners  are  authorized  to  act 
upon  a  personal  view  and  individual  knowledge  (Matter  of 
John  and  Cherry  Streets,  19  Wend.,  595  ;  Matter  of  Central 
Park,  35  Now.,  265).  The  exceptions  to  this  rule  are  when 
the  sum  allowed  is  grossly  inadequate  and  unequal  as  compared 
with  other  valuations,  or  where  some  wrong  principle  has 
been  adopted  as  to  the  amount  allowed  (Matter  of  Central 
Park,  35  How.,  265 ;  Matter  of  Central  Park  Extension,  16 
Abb.,  56).  I  discover  nothing  in  this  case  which  enables  the 
objectors  to  invoke  either  of  such  exceptions  to  the  general 
rule. 

It  is  also  objected  that  no  remonstrance  or  objection  was 
filed  by  any  person  interested  in  the  report  in  this  matter,  to 
-the  original  awards,  or  either  of  them. 

If  such  remonstrance  or  objection  were  required,  it  is  suffi- 
cient to  say  that  Mr.  Powers  appears  to  have  objected  to  the  said 
awards.  But  no  such,  objection  was  requisite.  As  I  have 
above  indicated,  no  part  of  the  report  having  been  confirmed, 
neither  the  court  nor  the  commissioners  lost  control  over  it, 
and  it  was  perfectly  competent  for  the  commissioners  to  cor- 
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rect  an  error  into  which  they  had  previously  fallen,  and  which 
had  been  pointed  out  in  the  opinion  of  the  court.  "The  only 
formal  objections  which  appear  to  have  been  taken  to  the 
report  are  those  presented  by  Mr.  Deering,  on  behalf  of  the 
New  York  Institution  for  the  Blind,  the  Church  of  the  Inter- 
cession, William  A.  Wheelock  and  George  B.  Grinnell,  and 
-by  Mr.  Woodruif,  on  behalf  of  Mr.  Dalley.  The  principal 
objections  presented  on  behalf  of  these  parties  I  have  already 
considered,  but  there  are  one  or  two  others  which  require 
allusion.  It  appears' that  Mr.  Dalley  and  Mr.  Grinnell  claim 
to  own  the  parcel  numbered  4rf  on  the  commissioners'  map. 
The  commissioners  have  made  the  award  to  "  unknown 
owners."  In  this,  I  think  they  have  committed  no  error. 
The  commissioners  were  not  called  upon  to  adjust  conflicting 
claims  of  title  between  these  parties.  That  question  can  be 
settled  in  another  proceeding. 

It  does  not  very  clearly  appear  from  the  papers  submitted 
on  the  argument  only,  whether  the  awards  for  the  other  lots, 
6  A  and  6f ,  were  made  to  "  unknown  owners ;  "  but  I  deem 
it  unwise,  in  view  of  the  fact  that  this  proceeding  has  been 
so  long  pending,  to  send  the  report  back  on  that  ground.  It 
seems  to  me  that  it  will  be  better  to  confirm  the  report  and 
let  the  parties  claiming  to  be  the  owners  of  these  lots  apply 
to  the  court  in  another  proceeding  for  the  payment  of  the 
awards  to  them. 

I  do  not  regard  the  objection  to  Mr.  Lewis'  competency  to 
act  as  a  commissioner  in  this  proceeding  as  well  taken.  A 
commissioner  of  estimate  and  assessment  does  not  appear  to 
me  to  be  an  officer  within  the  meaning  of  section  Hi  of  the 
charter.  His  election,  therefore,  to  the  office  of  alderman 
did  not  disqualify  him  from  acting  as  a  commissioner. 

It  is  likewise  objected  that  no  assessment  has  been  imposed 
by  the  commissioners  upon  Trinity  cemetery  for  the  alleged 
benefit  resulting  from  the  extension  of  the  avenue.  This,  at 
first,  struck  me  as  a  very  serious  objection,  but  upon  reflec- 
tion I  have  concluded  that  no  error  has  been  committed  by 
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the  commissioners  in  this  respect  which  should  lead  to  a 
refusal  to  confirm  the  report.  It  appears  that  the  cemetery 
does  not  front  on  the  avenue,  but  is  between  500  and  600 
feet  southerly  from  the  point  where  the  improvement  com- 
mences. Under  the  acts  of  1868  and  1813  (Laws  (9/1868, 
p.  1139,  sec.  4)  the  commissioners  are,  in  substance,  directed 
to  assess  all" such  parties  and  persons,  lands  and  tenements, 
as  they  may  deem  to  l>e  benefited  by  such  improvement  to  the 
extent  which  said  commissioners  may  deem  such  parties,  <&c., 
to  be  benefited,  dac.  (Laws  of  1813,  sec.  177). 

In  view  of  the  peculiar  situation  of  the  lands  of  this  ceme- 
tery, and  of  the  uses  and  purposes  to  which  they^are  applied, 
the  commissioners  may  well  have  been  justified  in  arriving 
at  the  conclusion  that  no  benefit  was  derived  by  those  lands 
from  the  extension  of  the  Eleventh  avenue ;  and  that  while 
it  was  within  the  power  of  the  commissioners  to  subject  them 
to  assessment,  there  being  no  appreciable  benefit  derived 
from  such  opening,  no  assessments  should  be  imposed.  The 
cases  of  the  Riverside  Parlt,  and  of  the  Twelfth  Avenue, 
cited  by  the  corporation  counsel,  are  in  point  in  this  con- 
nection. I  find  nothing  in  the  case  of  the  Buffalo  City 
Cemetery  agt.  The  City  of  Buffalo  (46  N.  Y.,  506).  which 
conflicts  with  the  views  above  expressed.  There  the  cemetery 
claimed  an  absolute  exemption  from  assessment  under  the 
act  of  1847,  chapter  133,  relating  to  rural  cemeteries,  and  the 
court  held  that  the  general  exemption  from  taxation  and 
assessment  did  not  include  exemption  from  assessments  for 
local  improvements. 

In  that  case  the  commissioners  or  assessors  had  determined 
that  the  lands  of  the  cemetery  were  benefited  by  the  improve- 
ment, and  had  assessed  them  accordingly.  Here  the  com- 
missioners not  having  assessed,  most,  I  think,  be  deemed  to 
have  concluded  that  the  cemetery  derived  no  benefit  from 
the  opening  of  the  avenue. 

I  find  a  brief,  among  the  papers  submitted,  filed  on  behalf 
of  Messrs.  Parsons  and  Knapp.  I.  do  not  find  among  the 
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papers  any  objections  on  behalf  of  those  owners,  and  the 
corporation  counsel  has  stated,  in  his  brief,  that  the  only 
written  objections  were  those  filed  by  Mr.  Deering,  on  behalf 
of  the  clients  above  referred  to.  Dalley's  objections  to  the 
amended  report,  are  among  the  papers.  I  shall  order  that 
the  report  be  confirmed,  if,  in  point  of  fact,  no  written 
objections  were  filed  on  behalf  of  Messrs.  Knapp  and  Parsons 
(Laws  of  1839,  chap.  209,  sec.  5). 

The  matter  may  stand  over  for  two  days,  to  enable  the 
corporation  counsel,  and  the  attorney  and  counsel  for  these 
objectors  to  appear  before  the  court  and  state  the  facts  on 
this  point. 

On  the  17th  of  April,  1875,  an  order  was  entered  confirming 
the  report. 

VOL.  XLIX  28 
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NEW  YORK  SUPERIOR  COURT. 

THOMAS  H.  LANDON  agt.  THE  MAYOR,  &c.,  OF  NEW  YORK. 

Board  of  apportionment  N.  T.  no  power  to  reduce  salary  of  a  deputy  clerk  of 
the  court  of  common  pleas. 

A  deputy  clerk  of  the  court  of  common  pleas  is  not  an  officer  either  of 
the  city  or  county  governments ;  therefore  the  board  of  apportionment 
has  no  power  to  reduce  his  salary. 

The  judges  of  this  court  are  among  the  class  of  judicial  officers  who  are 
denominated  by  the  Revised  Statutes  public  officers  of  the  state.  Con- 
sequently, they  are  not  necessarily  city  or  county  officers,  but  officers  of 
the  state,  and  a  part  of  the  state  judiciary. 

By  the  act  of  1871,  the  board  of  apportionment  (which  was  then 
organized)  has  power,  &c.,  to  regulate  all  salaries  of  officers  and 
employes  of  the  city  and  county  governments. 

But  if  the  court  itself,  or  its  judges,  do  not  come  within  the  provisions  of 
this  act,  being  state  officers,  it  follows  that  the  clerk  nor  his  deputy, 
who  are  appointed  by  the  court  and  the  clerk,  can  be  affected  by  its 
provisions. 

Special  Term,  January,  1875 

DEMURRER  to  answer. 

The  complaint  alleges  that  the  plaintiff  was  duly  appointed 
a  deputy  clerk  of  the  court  of  common  pleas  in  and  for  the 
city  and  county  of  New  York,  and  his  salary  fixed  at  the  sum 
of  $5,000  per  annum. 

That  he  entered  upon  and  has  continued  to  perform  the 
duties  of  said  office  to  the  present  time,  and  was  paid  his 
aforesaid  salary  to  June  1,  1871,  and  also  from  and  since 
January  1,  1872.  That  for  the  interval  from  June  1,  1871, 
to  January  1,  1872,  payment  at  the  rate  of  $5,000  per 
annum  has  been  refused,  and  payment  at  the  reduced  rate  of 
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$4,000  per  annum  has  been  made  and  received  by  the  plain- 
tiff under  protest. 

And  it  is  alleged  that  the  reduction  was  illegal,  and  that 
the  plaintiff  is  entitled  to  recover  for  said  interval  at  the 
aforesaid  rate  of  $5,000. 

The  answer  alleges  that,  on  the  17th  of  May,  1871  the 
board  of  apportionment,  pursuant  to  chapter  583,  of  the 
Laws  of  1871,  did  adopt  a  resolution  as  follows : 

"  Resolved,  That  the  salaries  of  all  such  officers  and 
employes  of  the  city  and  county  government,  as  are  paid  at 
the  rate  of  $5,000,  or  a  greater  sum,  per  annum,  be  reduced 
at  the  rate  of  twenty  per  cent  per  annum,  such  reduction  to 
apply  from  the  1st  day  of  June  to  the  31st  day  of  December, 
1871." 

That,  pursuant  to  such  resolution,  the  salary  of  the  plain- 
tiff was  thereby  reduced  to  the  sum  of  §-±,000  per  annum  for 
the  period  aforesaid. 

The  demurrer  was  to  the  sufficiency  of  the  answer. 

Elliot  Sandford,  for  plaintiff. 

E.  Delafield  Smith  &  D.  J.  Dean,  for  defendants. 

MONELL,  C.  J.  —  The  sufficiency  of  the  appointment  of  the 
plaintiff  as  a  deputy  of  the  clerk  of  the  court  of  common 
pleas,  and  that  his  salary  was  fixed  at  $5,000  per  annum, 
is  conceded  by  the  answer.  It  is  also  admitted  that  he  has 
at  all  times  performed  the  duties  of  the  office. 

The  only  question,  therefore,  is,  whether  the  board  of 
apportionment  had  authority,  under  the  statute  referred  to, 
to  reduce  the  plaintiff's  salary. 

The  act  is  entitled  "  An  act  to  make  provision  for  the  local 
government  of  the  city  and  county  of  New  York  "  (Laws  1871, 
p.,  1208) ;  and  in  the  third  section  it  is  provided  that  certain 
officials  shall  meet  as  a  board  of  apportionment,  and  shall  have 
power,  &c.,  *  *  *  "  to  regulate  all  salaries  of  officers 
and  employes  of  the  city  and  county  governments" 
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It  is  claimed  that  the  plaintiff  is  not  an  officer  of  either 
the  city  or  county  government,  and,  therefore,  not  affected 
by  the  resolution  of  the  board  reducing  salaries  by  twenty  per 
cent  of  such  as  were  then  receiving  $5,000  or  upward. 

The  city  of  New  York,  as  a  corporate  or  political  body, 
consists  of  the  mayor,  aldermen  and  commonalty ;  and  the 
county  of  New  York,  as  a  body  politic,  is  represented  in  its 
board  of  supervisors.  These  governments,  the  former  under 
ancient  and  modern  charters*,  and  the  latter  as  one  of  the 
political  divisions  of  the  state,  have  recently  been  consoli- 
dated (Laws  1874,  cA.,  404),  and,  for  all  governmental  pur- 
poses, have  now  become  one  body  corporate  and  politic,  by 
the  name  of  The  Mayor,  &c. 

When  the  act  of  1871  was  passed,  these  governments  were 
separated,  and  each  exercised  its  separate  corporate  functions 
and  powers. 

The  general  functions  of  government  in  this  republic  are 
confided  to  the  legislative,  executive  and  judicial  departments. 
The  legislative  department  for  the  whole  state  reposes  in  the 
senate  and  assembly  ;  for  districts  and  portions  of  the  state, 
in  boards  of  supervisors  ;  and  in  cities  and  villages,  in  local 
boards  of  councilmen  and  trustees.  In  the  political  divisions 
of  the  state,  the  functions  of  these  boards  are  confined  to  the 
interests  and  terrritory  for  which  they  are  created.  The 
people  of  another  or  adjacent  territory  have  no  interest  in 
their  acts,  and  cannot  be  affected  or  prejudiced  by  them.  The 
supervisors  of  a  county,  and  the  aldermen  or  trustees  of  a 
city  or  village,  must  legislate  for  their  own  counties,  cities  or 
villages  ;  they  cannot  legislate  for  other  counties,  cities  or 
villages.  They  are  merely  local  legislatures,  confined  and 
prescribed  in  their  powers,  in  whose  acts  the  immediate  con- 
stituency are  interested. 

So  with  the  executive  department.  For  the  state  at  large 
it  is  vested  in  the  governor;  but  in  the  political  divisions  of 
the  state,  it  is  to  some  extent  delegated  to  certain  ministerial 
or  quasi  executive  officers,  who,  within  prescribed  limits  or 
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divisions,  exercise  some  of  the  executive  power.  Their  func- 
tions are  restricted  and  their  powers  confined  to  parts  only  of 
the  state.  The  people  at  large  have  no  interest  in,  nor  are 
they  affected  by,  the  acts  of  such  officers. 

Officers  appointed  or  elected  to  administer  the  local  divi- 
sion of  the  state,  whose  functions  are  limited  to  such  divi- 
sions, are  local  officers,  as  distinguished  from  the  class  whose 
powers,  for  some  or  all  purposes,  extend  throughout  the  state; 
and  they,  as  agents  of  the  people,  are  the  local  government. 
In  counties,  they  are  the  government  of  the  county ;  in  cities, 
the  government  of  the  city ;  and,  for  the  purpose  of  local 
government,  their  acts,  subject  only  to  the  higher  legislative 
or  executive  control,  are  of  force  in  such  divisions,  but  not 
elsewhere. 

Local  governments  have  always  been  confided  to  local 
officers  ;  and  although  public  officers,  whose  powers  extend 
over  the  state,  may  exercise  their  powers  anywhere  in  the 
state,  they  are  not  a  part  of  the  local  government,  but  only  a 
part  of  the  general  government  of  the  state,  which  includes 
the  separate  divisions  of  the  state. 

The  senate  and  assembly  may  legislate  for  the  city  or  the 
county  of  New  York,  may  constitute  the  agencies  for  their 
local  government,  and  prescribe  and  fix  the  limit  of  their 
powers. 

But  the  senate  and  assembly  is  not  the  local  government 
of  the  city  or  county.  It  is  merely  a  power  to  create  such 
local  government,  and  not  such  government  itself. 

There  is  a  clearly  defined  distinction  between  general  and 
local  government.  The  local  may  be,  and  doubtless  is. 
included  in  the  general,  to  the  extent  that  the  latter  may 
create  the  agencies  to  administer  the  former.  But  to  that 
extent  only  does  or  can  the  general  government,  which 
resides  in  the  whole  people,  administer  the  local  government. 

Under  the  agencies  thus  created,  and  under  them  alone, 
does  the  local  government  administer  the  governments. 

If,  therefore,  local  governments  are  administered  by  local 
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officers,  created  for  the  purposes,  and  with  power  to  adminis- 
ter them,  then  it  necessarily  follows,  that  public  officers,  whose 
functions  extend  beyond  local  territories,  are  not  a  part  of 
local  governments. 

The  judicial  department  is  a  part  of  the  general  govern- 
ment of  the  state.  It  forms  no  exclusive  part  of  any  of  the 
political  divisions  of  the  state.  It  administers  its  functions 
for  the  people  at  large,  and,  except  in  some  cases,  is  unlimited 
in  its  jurisdiction. 

The  court  of  common  pleas  is  a  part  of  this  judicial  system  ; 
and  although  there  is  a  territorial  limitation  to  its  jurisdiction, 
and  a  certain  degree  of  locality  in  its  organization,  it  never- 
theless is  not  delivered  from  the  general  judicial  department 
of  the  state.  It  administers  the  law  for  all  the  people,  and 
is  not  confined  to  the  constituency  of  a  particular  district. 
For  I  do  not  understand  that  the  territorial  restriction  in  the 
execution  of  process  of  a  certain  kind,  and  in  certain  cases, 
has  yet  been  held  to  confine  its  jurisdiction,  where  it  had 
acquired  it  in  other  cases,  extending  beyond  the  territorial 
limit.  The  constitution  recognizes  it  as  part  of  the  entire 
judicial  system,  and  as  part  of  the  general  government;  and 
as  it  is  not  restricted  exclusively  to  a  local  or  political  division 
of  the  state,  it  forms  no  other  part  of  the  local  government 
of  the  city  or  county  than  does  the  supreme  court,  when,  as 
another  part  of  the  judicial  system,  it  exercises  its  powers  and 
jurisdiction  within  the  same  territory. 

The  judges  of  this  court  are  among  the  class  of  judicial 
officers  who  are  denominated  public  officers  of  the.  state  (1  R. 
£.,  95,  sec.  1).  If  such  officers,  and  with  functions  which,  at 
least  for  some  purposes,  extend  over  the  state,  then  they  are 
not  necessarily  county  or  city  officers,  but  officers  of  the  state, 
and  a  part  of  the  state  judiciary. 

In  the  case  of  Day  agt.  Buffington  (11  Int.  Rev.  Rec.,  205), 
which  was  an  action  to  recover  a  tax  imposed  by  congress  upon 
a  judge's  salary,  the  plaintiff  was  a  judge  of  probate  for  a 
county  in  Massachusetts,  the  court  recognizing  the  vesting 
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the  powers  of  government  in  the  three  departments  —  the 
legislative,  executive  and  judicial  —  held  the  judge  of  probate 
was  a  state  and  not  a  county  officer.  And  the  supreme  court 
of  the  United  States  in  reviewing  that  decision  (11  Wallace, 
113),  say  that  the  judges  are  one  of  the  means  and  instrument- 
alities for  administering  the  government  of  a  state.  Judge 
NELSON  says  (p.  126)  the  question  is  whether  the  power  to 
lay  and  collect  taxes  enables  the  general  government  to  tax 
the  salary  of  a  judicial  officer  of  the  state,  which  officer  is  a 
means  or  instrumentality  employed  to  carry  into  execution 
one  of  its  most  important  functions,  the  administration  of  the 
laws. 

In  Freed/man  agt.  Sigel  (10  Blatchf.,  327),  it  was  attempted 
to  distinguish  Day  agt.  Buffington  (supra]  on  the  ground 
that  the  salary  in  the  former  was  payable  out  of  the^city, 
and  in  the  latter  out  of  the  state  treasury.  But  judge  SHIP- 
MAN  says  :  "In  both  cases  the  judge  exercises  the  judicial 
authority  of  the  state,  and  represents  its  sovereignty  in  that 
behalf.  The  payment  of  salaries  out  of  local  treasuries  did 
not  localize  the  courts.  To  assent  to  such  a  proposition 
would  be  to  maintain  that  a  sovereign  power  of  a  state 
depends  upon  the  manner  in  which  it  exercises  its  discretion 
in  the  details  of  its  administration  and  the  distribution  of  its 
public  burthens." 

The  jplaintiff  in  Freedinan  agt.  Sigel,  was  a  judge  of  the 
superior  court  of  this  city,  a  court  no  less  local  than  the 
common  pleas.  Of  that  court  judge  SHIFMAN  says:  "It  is 
clothed  with  no  inconsiderable  part  of  the  general  judicial 
power  of  the  state,  with  none,  or  only  partial  limitations  as 
to  the  subject-matter  of  litigation." 

In  Quin  agt.  The  Mayor,  cfc<?.  (44  How.  Pr.,  206),  the 
action  was  to  recover  the  plaintiff's  salary  as  a  judge  of 
(me  of  the  district  courts  of  this  city.  In  examining  the 
act  of  1871,  as  authorizing  the  board  of  apportionment  to 
regulate  salaries  of  officers  of  the  local  governments,  judge 
FANC  HER  says:  "It  maybe  questioned  whether  the  officers 
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thus  referred  to  include  judicial  officers.  The  term  certainly 
does  not  include  state  officers  who  derive  their  office  from  the 
general  laws  of  the  fc.tate,  and  whose  duties  are  not  by  law 
limited  to  the  city  and  county  of  New  York."  This  case 
was  affirmed  by  the  court  of  appeals  upon  the  opinion  of 
judge  FANCHER  (53  N.  F.,  627). 

It  is  quite  clear,  I  think,  that  the  officers  whose  salaries 
were  brought  within  the  regulating  power  of  the  board  of 
apportionment,  were  intended  to  be  such  as  formed  a  part  of 
the  political  government  of  the  city  and  county,  and  who 
were  connected  with  the  executive  or  legislative  departments, 
and  not  such  as  were  a  part  of  the  judicial  system  of  the 
state  ;  otherwise,  the  legislature  would  not  have  limited  it  to 
officers  of  the  government,  but  would  have  extended  it  to  all 
officers  whose  salaries  were  paid  out  of  the  city  or  county 
treasury.  But  the  limitation  to  the  officers  of  those  govern- 
ments indicates  sufficiently  that  it  was  not  intended  to  cover 
officers  of  the  state. 

The  deputy  of  the  clerk  of  the  court  of  common  pleas  is 
appointed  by  the  clerk,  who  receives  his  appointment  from 
the  court  (Laws  1847,  chap.  255,  sec.  7),  and  is  the  cutodian  of 
its  records  and  seal.  He  is  a  part  of  the  incorporeal  political 
being,  which  requires  for  its  existence  the  presence  of  judges 
and  a  clerk. 

Therefore,  if  the  court  itself,  or  the  judges  of  the  court, 
are  not  within  the  act,  it  follows  that  neither  the  clerk  nor  his 
deputy  is,  or  can  be  affected  by  its  provisions. 

A  careful  examination  of  the  subject  has  satisfied  me  that 
the  plaintiff  is  not,  and  was  not,  an  officer  of  either  the 
city  or  count}7  governments ;  and,  therefore,  that  the  board 
of  apportionment  had  no  authority  to  reduce  his  salary. 

The  plaintiff  must  have  judgment  upon  the  demurrer, 
with  costs. 

On  appeal  to  the  general  term,  the  judgment  below  was 
affirmed  June  7,  1875,  upon  the  opinion  of  the  chief  justice, 
and  his  opinion  was  made  that  of  the  general  term. 
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N.  Y.  COMMON  PLEAS. 

WM.  N.  FITZGERALD  agt.  E.  P.  BELDEN. 
Insufficient  affidavit  to  sustain  an  attachment. 

An  attachment  cannot  be  sustained  where  it  is  issued  on  the  ground  that 
the  defendant  intends  to  defraud  his  creditors,  as  his  books  of  accounts 
have  been  secreted,  and  are  not  accessible  to  his  creditors,  -where  it  does 
not  appear  that  the  alleged  secreting  of  the  same  by  the  defendant's 
employe  was  with  the  authority  or  with  the  knowledge  and  approba- 
tion of  the  defendant. 

The  affidavit  upon  which  such  attachment  is  issued  is  defective  where  the 
facts  are  not  directly  sworn  to,  but  are  referred  to  as  contained  in 
another  affidavit,  without  stating  that  that  affidavit  is  anywhere  on 
file,  or  without  a  copy  of  the  affidavit  being  annexed  to  the  affidavit  on 
which  the  attachment  is  ordered. 

Special  Term,  July,  1875. 

AFFIDAVIT  was  made  by  the  plaintiff  herein  that  the  defend- 
ant was  indebted  to  him  in  the  sum  of  $388,  and  this  action 
is  brought  to  recover  same.  An  attachment  was  issued 
against  the  defendant  on  the  ground  that  he  intended  to  defraud 
his  creditors.  Several  affidavits  were  read  to  the  effect  that 
defendant's  books  of  accounts  had  been  secreted,  and  were 
inaccessible  to  his  creditors.  An  order  to  show  cause  why 
the  attachment  should  not  be  vacated  was  then  granted  upon 
application  of  defendant's  counsel,  on  the  ground  that  the 
affidavits  referred  to  were  insufficient. 

DALY,  (?.  J.  —  The   affidavit  in    this   case   was   not  suf- 
ficient to  authorize   an   attachment.     The   books    secreted 
constituted  that  kind  of  property  which  is  subject  to  levy, 
VOL.  XLIX.  29 
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being  property  of  that  physical  and  tangible  nature  which 
could  be  seized  by  the  sheriff,  and  sold  and  delivered  by 
him  to  purchasers.  If  it  had  appeared  that  the  secreting  of 
the  books  by  the  defendant's  employe  was  by  the  authority 
or  with  the  knowledge  and  approbation  of  the  defendant, 
Belden,  then  it  would  show  a  case  in  which  the  defendant  had 
or  was  about  to  secrete  his  property  with  an  intent  to  defraud 
his  creditors.  Such  an  intent  on  the  part  of  the  defendant 
cannot  be  assumed  from  the  act  of  his  employe  without  con- 
necting the  defendant  by  some  evidence  with  the  act,  and 
there  is  nothing  in  the  affidavit  to  show  that  he  had  any 
knowledge  of  it.  There  is  not  only  this  defect  in  the  affidavit 
but  it  is  not  even  directly  sworn  to,  but  is  referred  to  as  con- 
tained in  another  affidavit  without  stating  that  that  affidavit 
is  anywhere  on  file,  or  without  a  copy  of  the  affidavit  being 
annexed  to  the  affidavit  on  which  the  attachment  is  ordered, 
which  is  a  kind  of  evidence  altogether  too  loose  to  be  received 
as  proof  of  the  fact  relied  upon  for  the  attachment,  if  the  fact 
were  otherwise  sufficient.  The  attachment  must,  therefore, 
be  discharged,  on  the  ground  that  it  was  not  warranted  by 
the  affidavit. 
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SUPREME  COURT. 

THE  NEW   YORK   MUTUAL   GAS-LIGHT    COMPANY   agt.    THE 
MAYOR,  &c.,   OF  THE  CITY  OF  NEW  YORK. 

Frivolous  answer. 

An  answer  by  the  city  of  New  York  to  a  complaint  on  contract  for  a  claim 
for  gas  used  by  the  department  of  parks,  that  the  appropriation  was 
exhausted,  and  that  the  claim  had  been  incurred,  if  at  all,  by  the  depart- 
ment of  parks  hi  excess  of  the  amount  appropriated,  field,  frivolous. 

New  York,  Chambers,  July,  1875. 

THE  New  York  Mutual  Gas-light  Company  contracted  with 
the  department  of  public  parks  to  light  the  lamps  in  the 
parks  and  squares  for  $36.50  per  lamp.  This  contract  was 
made  on  the  31st  of  April,  1873.  A  short  time  ago  the  com- 
pany presented  a  bill  for  $2,865.12,  amount  due  on  the 
contract  from  January,  1874,  which  the  comptroller  refused 
to  pay.  Suit  for  its  recovery  was  brought  in  the  supreme 
court,  and  the  city  put  in  an  answer  that  the  appropriation 
was  exhausted,  and  that  the  claim  had  been  incurred,  if  at 
all,  by  the  department  of  parks  in  excess  of  the  amount 
appropriated.  The  plaintiffs  counsel  moved  to  strike  out 
portions  of  the  answer  as  frivolous  and  irrelevant,  and  to 
make  it  more  definite. 

DONOHUE,  J.  —  I.  The  first  defense  is  sham.  It  is  substan- 
tially that  it  is  not  convenient  to  pay. 

II.  The  second  defense  is  also  frivolous,  a.  It  is  in  the 
alternative.  1.  It  does  not  state  that  there  was  no  appropria- 
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tion  in  the  treasury  when  the  contract  was  made,  which  is 
the  only  defense  allowed  by  the  law. 

III.  If  the  second  defense  be  not  frivolous,  then  the  defend- 
ant should  be  compelled  to  make  it  specific  by  alleging  the 
amount  of  the  appropriation  and  how  it  has  been  spent. 
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SUPREME  COURT. 


T&EORGE    STEVENSON,  Guardian,   &c.,   agt.   ALEXANDER   M. 
LESLEY  et  al. 

Construction  of  the  provisions  of  a  wiM. 

Where  a  will  grants  and  devises  the  estate  to  trustees,  for  the  testator's 
grandchildren,  namely,  "  the  children  of  my  son,  A.  M.  L.,  and  the  sur- 
vivors of  them,  share  and  share  alike,  and  the  children  of  my  daughter, 
E.  J.  S.,  deceased,  and  the  survivors  of  them,  share  and  share  alike,  and 
in  the  mean  time  the  income  of  my  said  estate  shall  be  applied  to  the 
necessary  support,  maintenance  and  education  of  each  of  said  children 
under  the  care  of  said  executors  : " 

Held,  that  as  an  original  question,  the  trust  in  the  will  would  be  void  as 
contravening  the  statute  against  perpetuity  ;  but  under  the  decision  of 
the  court  of  appeals,  in  Everett  agt.  Everett  (29  N.  Y.,  39),  the  trust  must 
be  held  valid. 

The  intention  of  the  testator,  as  evidenced  by  the  will,  was  to  divide  his 
estate  per  stirpes  and  not  per  capita. 

N.  Y.  Special  Term,  April,  1875. 

JBichard  0' Gorman,  for  plaintiff. 

Convers  &  Lyman,  for  defendant  Lesley. 

Underbill  &  Ulshoeffer,  for  defendant  Trimble. 

TF.  C.  Whitney,  attorney  and  guardian  for  infant  defendants. 

VAN  BRUNT,  «/.  —  This  is  an  action  brought  to  obtain  a  con- 
struction of  the  will  of  George  Lesley.  The  will  in  question 
contains  the  following  provisions,  viz. :  All  the  rest  residue  of 
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my  estate,  both  real  and  personal,  after  paying  bequests,  I 
give,  grant,  devise  and  bequeath  to  Alexander  M.  Lesley  and 
Merrett  Trimble,  both  of  New  York,  in  trust  for  my  grand- 
children, namely,  the  children  of  my  son,  Alexander  M.  Les- 
ley and  the  survivors  of  them,  share  and  share  alike,  and  the 
children  of  my  daughter,  Ellen  J,  Stevenson,  deceased,  and  the 
survivors  of  them,  share  and  share  alike,  to  be  paid  and  con- 
veyed to  each  of  said  children  respectively,  as  they  each 
become  of  age,  in  equal  shares,  and  in  the  mean  time  the  income 
of  my  said  estate  shall  be  applied  to  the  necessary  support, 
maintenance  and  education  of  each  of  said  children  under  the 
care  of  said  executors." 

It  is  claimed  upon  the  part  of  the  plaintiff  that  the  trust  in 
said  will  provided  is  void  because  it  contravenes  the  statutes 
against  perpetuity.  And,  although  such  would  be  my  con- 
struction of  the  will  if  it  were  a  novel  question,  yet  the 
court  of  appeals  having,  in  the  case  of  Everett  agt.  Everett  (29 
N.  Y.,  39),  construed  similar  provisions,  I  am  compelled  to 
follow  that  decision,  and  hold  the  trust  in  the  will  in  question 
to  be  valid. 

The  only  other  question  is  as  to  whether  the  estate  is  to  be 
divided  per  capita  or  per  stirpes.  It  seems  to  me  that  the 
provision  of  the  will  that  the  children  of  his  son  are  to  share 
alike,  and  thus  the  separate  provision,  that  the  children  of 
his  daughter  are  to  share  alike,  indicate  an  intention  upon  the 
part  of  the  testator  to  divide  his  estate^/1  stirpes  and  not 
per  capita. 

Judgment  ordered  accordingly. 
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K  Y.  COMMON  PLEAS. 

WM.  B.  ASTOR  agt.  KACHEL  PALACHE. 

Extra  allowance  under  section  309  of  tJie  Code. 

An  offer  to  allow  judgment  under  section  385  of  the  Code  in  a  mortgage 
foreclosure  suit,  will  cut  off  the  plaintiff's  right  to  an  extra  allowance 
under  section  309  of  the  Code. 

A  tender  will  not  cut  off  the  right  to  such  allowance,  the  statute  applying 
only  to  actions  at  law. 

Special  Term,  May,  1875. 

APPLICATION  for  extra  allowance,  under  section  309  of  Code, 
in  foreclosure  suits. 

J.  F.  DALY,  J.  —  An  offer  to  allow  judgment  under  section 
385  of  the  Code  may  be  made  in  an  action  to  foreclose  a  mort- 
gage on  real  property  (Bettis  agt.  Goodwill,  32  How.  Pr.  R., 
137  ;  Penfield  agt.  James,  56  N".  Y.,  659) ;  and  such  an  offer 
will  cut  off  the  plaintiff's  right  to  an  extra  allowance  under 
section  309  of  the  Code  (Penfield  agt,  James,  50  N.  Y.,  659). 
The  offer  must  be  in  writing,  and  made  at  least  ten  davs 

O '  ** 

before  the  trial  or  verdict  (Pomeroy  agt.  Ihdin,  7  How.  Pr. 
R.,  161  ;  Walker  agt.  Johnson,  8  id.,  240).  In  the  present 
case  defendant  served  no  written  offer,  but  made  a  tender  of 
the  amount  due  on  the  mortgage,  with  costs  to  date,  while  the 
reference  to  compute  amount  due  is  pending.  A  tender  will 
not  cut  off  the  right  to  an  extra  allowance  under  section  309 
of  the  Code  in  a  foreclosure  suit,  the  statute  applying  only  to 
actions  at  law  (2  R.  S.,  553 ;  N.  Y.  Fire  Co.  agt.  Burrell, 
9  How.  Pr.  R.,  398  ;  Barton  agt.  Cleveland,  16  id.,  364). 
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On  the  merits  of  plaintiff's  application  for  an  extra  allow- 
ance :  The  plaintiff  is  certainly  entitled  to  an  allowance,  a 
great  part  of  the  labor  for  which  it  was  intended  to  be  com- 
pensation having  been  performed.  As,  in  respect  of  the 
other  allowance  (sec.  308  of  the  Code),  a  difference  of  one- 
half  in  the  amount  allowed  is  made  in  cases  where  the  action 
is  settled  before  judgment,  there  would  seem  to  be  reason  for 
making  a  distinction  on  that  ground  in  this  case ;  and  I 
therefore  order  an  extra  allowance  of  one  and  a  quarter  per 
cent,  under  section  309  of  the  Code,  on  the  whole  amount  of 
principal  and  interest ;  this  being  in  addition  to  the  half  rates 
allowed  by  section  308. 
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SUPREME  COURT. 

THE  CENTRAL  CROSS-TOWN  RAILROAD  COMPANY  OF  NEW 
YORK.  agt.  THE  BLEECKER  STREET  AND  FULTON  FERRY  RAIL- 
ROAD Co. 

When  an  injunction  cannot  be  sustained. 

The  power  of  the  court  to  enjoin  parties  by  a  preliminary  injunction  is 
one  which,  as  a  general  rule,  should  be  exercised  with  great  caution, 
and  never  in  a  doubtful  case.  The  consequences  which  frequently  fol- 
low its  exercise,  even  when  prima  facie,  it  is  justly  employed,  are 
disastrous.  It  should  therefore  be  sustained  by  all  the  formalities  of  the 
law,  strictly  enforced. 

Where  as  in  this  case,  on  the  merits,  not  only  are  all  the  equities  denied, 
but  the  plaintiff 's  case  is  overborne  by  the  proofs  submitted  on  the  part 
of  the  defendants,  the  injuctiou  will  be  dissolved. 

The  weight  of  opinion  seems  to  be  in  favor  of  the  proposition  that  an 
injunction  should  not  issue  unless  there  be  presented  a  complaint  (not 
an  affidavit  merely),  from  which  it  shall  appear  that  the  plaintiff  is 
entitled  to  the  relief  demanded. 

New  York  Special  Term,  July,  1875. 

MOTION  on  the  part  of  the  defendant  to  dissolve  injunction. 

Simon  Sterne,  for  plaintiff. 

John  M.  Scrilner,  Jr.,  for  defendant. 

BRADY,  J.  —  The  weight  of  opinion  seems  to  be  in  favor  of 
the  proposition   that  an   injunction  should  not  issue  unless 
there  be  presented  a  complaint  from  which  it  shall  appeal 
VOL.  XLIX.  30 
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that  the  plaintiff  is  entitled  to  the  relief  demanded.  The 
Code,  by  section  219,  so  expressly  declares;  but  it  has  been 
held,  in  two  cases  at  least,  that  if  the  application  is  based  on 
an  affidavit  containing  all  the  requisities  of  a  complaint,  as 
prescribed  by  section  142  of  the  Code,  it  may  be  regarded,  for 
the  purposes  of  such  application,  as  a  complaint  and  affidavit 
(Morgan  agt.  Quackenlush,  22  Barb.,  72 ;  Mattice  agt.  Gif- 
ford,  16  Abb.,  247). 

The  causes  which  decide  or  suggest  a  contrary  view  are : 
The  People  agt.  TheN.  Y.  Com.  Pleas  (3  All.,  IS1);  Fowler 
agt.  Burns  (7  Bosw.,  637) ;  Hecker  agt.  The  Mayor  of  N.  Y. 
(28  How.,  211) ;  Badger  agt.  Wagstaff  (11  How.,  563). 

I  am  inclined  to  the  opinion  that  there  should  be  a  complaint, 
and  that  this  prerequisite  of  section  219  should  in  all  cases 
be  demanded.  Decisions  (supra),  holding,  as  stated,  that  the 
affidavit  may  be  regarded  as  such  a  paper,  admit  this  neces- 
sity, but  avoid  it  by  converting  the  affidavit  into  a  complaint, 
and  this  must  be  in  most  cases  a  forced  construction.  The 
power  of  the  court  to  enjoin  parties  by  a  preliminary  injunc- 
tion is  one  which  should  be  exercised  with  great  caution,  and 
never  in  a  doubtful  case.  The  consequences  which  frequently 
follow  its  exercise,  even  when,  prima  facie,  it  is  justly 
employed,  are  disastrous.  It  should  therefore  be  sustained 
by  all  the  formalities  of  the  law,  strictly  enforced. 

In  this  case  I  do  not  deem  it  necessary  to  apply  this  view, 
however,  for  the  reason  that  I  have  examined  the  merits,  and 
it  is  my  judgment  not  only  that  all  the  equities  are  denied, 
but  that  the  plaintiff's  case  is  overborne  by  the  proofs  sub- 
mitted on  the  part  of  the  defendants.  The  locus  in  quo  is 
abundantly  spacious  to  enable  both  litigants  to  use  their 
respective  franchises,  and  it  is  not  necessary  to  a  fair  and  hon- 
orable competion  that  either  should  seek  to  take  advantage  of 
the  other.  The  courts  will  not  tolerate  it  if,  by  the  interven- 
tion of  their  power,  it  can  be  prevented.  The  defendants 
have  rights  as  well  as  the  plaintiffs,  and  vice  versa,  and  each 
should  respect  the  other's.  The  defendants  have  not  forfeited 
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any  by  their  omission  to  proceed  earlier,  if  delay  can  be 
charged  against  them.  The  people  might,  by  proceedings, 
declare  the  forfeiture  to  have  occurred,  but  not  the  plaintiffs. 
It  does  not  lie  with  them  to  assert  it.  From  the  proofs  sub- 
mitted it  seems  to  be  clearly  established  that  if  the  plaintiffs 
had  built  their  line  as  directed  by  the  judgment  in  the  action 
between  them  and  the  Christopher  and  Tenth  Street  Rail- 
road Company,  there  would  be  no  colliding  incident  to  the 
'use  of  their  turntable.  It  seems  to  me  that  the  dispute 
between  these  parties  could  be  settled  by  any  disinterested 
person  who  should  visit  the  ground,  familiar  with  said  roads 
and  their  operation.  The  suggestion  is  made  with  a  view  to 
stop  further  litigation  between  the  parties,  which  would  seem 
to  be  unnecessary  if  both  are  moved  by  a  proper  spirit. 
However  that  may  be  the  injunction  must  be  dissolved. 
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N.  Y.  COMMON  PLEAS. 
PHILIP  C.  CUMMINGS  agt.  WILLIAM  B.  TIMBEKMAN. 

Supplementary  proceedings  —  amount  necessary  to  support  defendant1  s  family . 

"Where  it  appears  that  the  defendant  has  no  property,  and  that  the  amount 
he  earns  and  receives  for  his  personal  services  is  not  more  than  sufficient 
to  support  himself  and  the  family  supported  by  him,  supplemental  pro- 
ceedings against  him  for  an  application  of  these  earnings  to  plaintiff's 
judgment  against  him  will  be  discharged. 

Special  Term,  July,  1875. 

IN  this  case  a  judgment  was  obtained  some  time  ago  against 
the  defendant,  and  in  supplementary  proceedings  he  was 
examined  as  to  his  property.  Upon  this  examination  it  was 
proven  that  he  had  no  property.  It  was  shown  further  th^l 
he  drove  a  milk  route,  from  the  earnings  of  which  he  sup- 
ported his  family.  The  plaintiff  herein  recently  applied  to 
chief  judge  DALY,  in  this  court,  to  have  a  portion  of  these 
earnings  applied  toward  the  payment  of  the  judgment. 
In  deciding  the  case,  DALY,  C.  J.,  says :  "  This  applica- 
tion must  be  denied.  The  forty-nine  dollars  which  the 
plaintiff  asks  to  have  applied  toward  the  payment  of  the 
judgment  are  earnings  of  the  defendant  for  his  personal  ser- 
vices during  the  past  sixty  days,  and  cannot  be  applied  when 
it  appears  by  his  affidavit  that  such  earnings  are  necessary  for 
the  family  wholly  supported  by  him,  consisting  of  his  father, 
mother  arid  sister.  He  drives  a  milk  wagon,  which  is  mort- 
gaged for  more  than  it  is  worth,  and  earns  a  small  amount 
daily  by  getting  milk  from  a  person  in  "Westchester  and 
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retailing  it  to  his  customers  in  this  city ;  the  milk  being  given 
to  him  at  a  fixed  price  to  be  paid  out  of  the  money  which  he 
obtains  from  the  customers  to  whom  he  retails  it.  The  small 
amount  remaining  beyond  what  must  be  paid  for  the  milk  is, 
evidently,  not  more  than  sufficient  to  support  himself  and  the 
family  supported  by  him.  The  proceeding  must  therefore 
be  discharged,  as  the  amount  which  is  due  will  be  required 
when  collected  from  time  to  time  for  the  support  of  himself 
and  family.  The  supplemental  proceeding  therefore  must  be 
discharged,  and  the  application  for  the  appointment  of  a 
receiver  denied." 
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SUPKEME  COUKT. 

WILLIAM  P.  DINSMORE  et  oil.,  appellants  and  respondents,  agt. 
ALVIN  ADAMS  et  al.,  appellants  and  respondents. 

Motion  to  open  judgment  and  for  leave  to  defend — lacTies,  &c, 

The  court  will  not,  on  affidavits  to  open  a  judgment,  try  the  merits  of  a 
question  involving  the  ownership  of  trust  property.  As  against  trustees} 
the  courts  are  never  disposed  to  deprive  the  beneficiary  of  his  right  to 
be  heard. 

The  objection  that  more  than  one  year  has  elapsed  and  that  the  court  has 
no  power  to  open  a  judgment,  cannot  prevail  in  all  cases.  There  are 
powers  above  and  beyond  the  Code  that  the  court  possesses,  and  in  a 
proper  case  the  court  of  equity  possesses  an  undoubted  right  to  give  the 
relief  asked. 

The  court  will  not  favor  parties  who,  having  a  knowledge  of  facts,  lie  by 
and  neglect  an  opportunity  to  obtain  their  rights. 

First  Department,  General  Term,  July,  1875. 

CERTAIN  defendants  moved  the  court  at  special  term  for 
leave  to  come  in  and  defend  in  this  cause,  in  .which  judg- 
ment had  been  taken  against  them  for  want  of  an  answer. 
The  defendants  were  stockholders  in  the  Adams  Express 
Company,  and  the  plaintiffs  trustees  of  certain  property  of 
that  company,  the  trust  as  to  which,  the  suit  was  brought 
to  close.  The  particular  difference  between  the  plaintiffs 
and  defendants  is  the  ownership  of  the  Southern  Express 
Company.  The  plaintiffs  claim  that  certain  notes  they  held 
were  for  the  bona  fide  sale  of  the  property  of  the  Adams 
Express  Company  in  the  southern  states  at  the  commence- 
ment of  the  war.  The  defendants  contend  that  the  notes 
were  a  mere  cover  for  the  property,  and  that  the  South- 
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ern  Express  Company  stock,  really  amounting  to  a  large  sum, 
should  be  accounted  for,  and  that,  when  the  accounting  took 
place,  it  really  was  theirs.  On  the  attention  of  the  plaintiffs 
being  called  to  this  claim,  and  many  years  after  the  trust  was 
created,  they  at  once  commenced  a  suit  to  end  the  trust.  All 
the  defendants  were  informed  that  it  was  of  a  friendly  nature, 
to  settle  up  the  trust,  and  with  the  complaint  all  the  stock- 
holders received  a  circular  asking  them  to  send  authority  to 
plaintiffs'  attorneys  to  appear  for  them,  but  no  sort  of  intima- 
tion was  given  in  regard  to  what  the  plaintiffs  claimed  as  to 
the  Southern  Express  Company  or  the  claims  made  against 
them  on  it.  The  stockholders  having  faith  in  the  trustees, 
sent  them  appearances,  and  the  suit  proceeded  to  judgment, 
which,  as  above  stated,  defendants  asked  to  set  aside,  and  be 
allowed  to  test  the  ownership  of  the  property  claimed  by 
them. 

DONOHTJE,  /.  —  These  facts  of  the  defendants  are  denied 
by  the  plaintiffs,  but  sufficient  appears  to  show  a  case,  as 
against  trustees,  to  allow  defendants  to  at  least  have  a  trial 
on  that  issue.  The  court  will  not,  on  affidavits,  try  such 
questions  (Trascheris  agt.  ffenriques,  14  How.,  165 ;  14 
How.,  131,  146).  As  against  trustees,  the  courts  are  never 
disposed  to  deprive  the  beneficiary  of  his  right  to  be  heard. 

The  objection  is  taken  that  more  than  one  year  has  elapsed, 
and  that  the  court  has  no  power  to  open  the  judgment.  There 
are  powers  above  and  beyond  the  Code  that  the  court  pos- 
sesses, and  it  seems  to  me  that  in  a  proper  case  the  court  of 
equity  possesses  an  undoubted  right  to  give  the  relief  asked. 

Another  ground  is  taken  that  all  of  the  plaintiffs  are  not 
served  with  notice  of  motion.  All  of  the  plaintiffs  were 
represented  by  counsel,  and  are  expressly  by  counsel  repre- 
sented on  the  appeal  and  in  the  action  generally  (Fol.  886 
of  the  case).  Sandford  and  Schumaker  make  affidavits,  and 
theii  counsel  were  duly  served  with  process,  and  there  is 
nothing  in  the  case  to  even  infer  injustice  to  them  in  acting 
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in  a  case  where  they  themselves  brought  the  suit,  and  have 
subjected  themselves  to  the  necessary  consequences  of  the 
suit.  To  drive  the  parties  to  an  independent  action  to  settle 
the  question  is  unnecessarily  harsh  when  the  case  can  be  set- 
tled by  the  suit  already  in  court. 

The  order  was  properly  made  allowing  the  defendants 
named  in  the  order  to  come  in  and  defend. 

As  to  the  others  the  facts  present  different  questions.  "With 
a  full  knowledge  of  the  facts  and  moves  on  these  facts,  the 
defendants  to  whom  the  relief  was  denied  moved  to  open  the 
case,  and  after  a  long  delay  withdrew  their  motion,  and  after 
that  accepted  a  dividend.  It  is  difficult  to  see  how  they  can 
escape  from  an  acquiescence  in  the  judgment  as  to  the  prop- 
erty complained  of.  They  had  moved  on  the  omission  of  the 
Southern  Express  Company  stock,  and  after  withdrawing 
the  motion  took  a  dividend  of  a  share  in  the  notes  which 
plaintiffs  claim  was  the  consideration  for  that  property  and 
which  defendants  must  have  known  was  so  considered  in  the 

« 

judgment.  They  are  again  guilty  of  laches,  the  court  will 
not  favor  parties  who,  having  a  knowledge  of  facts,  lie  by 
and  neglect  an  opportunity  to  obtain  their  rights.  The  court 
below  was  correct  in  refusing  the  right  to  open  the  judgment 
to  the  defendant  to  whom  the  relief  was  refused. 

Order  affirmed. 

DAVIS,  P.  J.,  and  DANIELS,  J.,  concurring. 
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NEW  YORK  COMMON  PLEAS. 

JOHN  HADEN  and  another,  plaintiffs  and  respondents,  agt. 
CHARLES  A.  BUDDENSICK  el  al.,  defendants  and  appellants. 

Time  of  filing  mecJianic's  lien  —  renewal  within  a  year. 

Where  the  material  men  were,  in  pursuance  of  the  agreement  with  the 
contractor,  to  deliver  the  materials  called  for  by  the  plans  and  specifica- 
tions, and  were  to  receive  therefor  a  gross  sum,  after  all  had  been  deliv- 
ered, the  materials  could  not  be  deemed  to  have  been  "furnished" 
within  the  meaning  of  the  act,  before  the  expiration  of  three  months, 
when  notice  of  the  lien  must  be  filed,  although  a  large  portion  had  been 
delivered  previous  to  that  time. 

A  notice  of  lien  filed  at  noon  on  the  ninth  of  the  month,  does  not  expire 
until  the  ninth  of  the  same  month  in  the  succeeding  year,  as  it  respects  a 
renewal  of  the  lien. 

Where  therefore  the  plaintiffs  did  not  have  the  whole  of  the  day  on  which 
the  lien  notice  was  filed  to  bring  their  action  or  proceeding  to  foreclose 
said  lien,  the  day  of  filing  should  be  excluded,  and  the  last  day  on  which 
the  same  could  be  continued  should  be  included. 

General  Term,  March  1,  1875. 

APPEAL  from  a  judgment  in  favor  of  the  plaintiffs,  entered 
on  the  report  of  a  referee. 

Stillwett  cfc  Swain,  for  defendants,  appellants. 
Flanagan,  Bright  c£  Marline,  for  plaintiffs,  respondents. 

LOEW,  J.  —  This  proceeding  was  brought  by  the  plaintiffs, 
as  sub-contractors  and  material  men,  against  G.  A.  Sturtz- 
kober,  contractor,  and  Charles  A.  Buddensick,  owner,  to  fore- 
VOL.  XLIX  31 
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close  a  mechanic's  lien  for  $2,595,  upon  three  houses  and  lots, 
situated  on  the  corner  of  Washington  and  Horatio  streets,  in 
the  city  of  New  York.  It  is  conceded  that  on  the  30th  day 
of  November,  1871,  the  said  buildings  were  completed,  in 
accordance  with  the  contract  made  between  the  owner  and 
the  contractor,  and  that  on  said  day  there  was  unpaid  on  the 
said  contract  the  sum  of  $4,000,  which  sum  became  due  and 
payable  thirty  days  thereafter.  It  is,  however,  claimed  by 
the  defendant  Buddensick,  that  on  the  9th  day  of  January, 
1872,  when  the  notice  of  lien  was  filed,  there  was  nothing 
due  from  him  to  the  contractor  upon  said  contract,  and  that, 
consequently,  the  plaintiffs  could  not  acquire  a  lien  upon  the 
said  premises. 

It  appears  that  on  the  22d  day  of  December,  1871,  Budden- 
sick executed  and  delivered  to  Sturtzkober  a  bond  for  $8,000, 
secured  by  a  mortgage  upon*-certain  real  estate,  situated  at 
the  corner  of  Jackson  and  Front  streets,  in  this  city,  and  that 
Sturtzkober  immediately  assigned  and  delivered  the  same  to 
the  plaintiffs.  The  latter  thereupon  satisfied  a  lien  for 
$8,000,  which  they -had  filed  against  certain  buildings  in 
Lexington  avenue,  then  in  process  of  erection,  under  two 
contracts,  between  Buddensick,  as  owner,  and  Sturtzkober, 
as  contractor,  and  toward  the  erection  of  which  the  plaintiffs 
had  also  furnished  materials.  At  the  same  time  the  plaintiffs 
discharged  a  lien  for  $2,595,  which  they  had  filed,  in  the 
early  part  of  December,  1871,  against  the  premises  corner 
Washington  and  Horatio  streets,  for  the  same  claim  for 
which  the  lien  now  sought  to  be  foreclosed  was  filed. 

It  is  claimed  on  the  part  of  the  defendant  Buddensick, 
that  although  upon  the  completion  of  the  Lexington  avenue 
houses,  the  contractor,  Sturtzkober,  would  have  been  entitled 
to  $15,000,  yet  there  was  nothing  due  him  by  the  terms  of 
the  contracts  until  that  time,  and  that  inasmuch  as  Sturtz- 
kober never  quite  finished  said  buildings,  no  money  ever 
became  due  to  him  on  the  said  contracts.  It  is  therefore 
insisted  that  $4,000  of  the  $8,000  secured  by  the  bond  and 
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mortgage  should  be  applied  to  the  payment  of  the  balance 
due  on  the  Horatio  street  contract,  which  was  the  only  money 
due  Sturtzkober,  and  that  as  to  the  other  $4,000  he  must  be 
deemed  to  have  been  overpaid  to  that  extent.  On  the  other 
hand,  Sturtzkober  claims  that  he  was  unable  to  completely 
finish  the  said  houses,  owing  to  the  default  of  the  owner. 
However  this  may  be,  and  in  whatever  way  or  manner  the 
law  would  have  applied  the  $8,000  payment  in  the  absence 
of  an  agreement  by  the  parties  on  the  subject,  there  can  be 
no  doubt  that  the  parties  had  a  perfect  right  to  agree  as  to 
the  contract  to  which  this  payment  should  be  appropriated. 
This  they  did.  The  referee  has  found  that  the  bond  and 
mortgage  referred  to  were  made  by  Buddensick,  in  pursuance 
of  an  agreement  between  Buddensick,  Sturtzkober  and  the 
plaintiffs,  that  the  same  should  be  made  and  delivered  to  the 
plaintiffs,  and  that  the  plaintiffs  should  thereupon  discharge 
the  lien  which  they  held  on  certain  houses  in  Lexington 
avenue,  toward  the  erection  of  which  they  had,  by  contract 
with  said  Sturtzkober,  furnished  materials  to  the  amount  or 
value  of  $8,000.  This  finding  is  amply  supported  by  the 
testimony.  Indeed,  Buddensick  himself,  in  his  testimony 
(fol.  75),-  admits  that  the  bond  and  •mortgage  were  executed 
and  delivered  for  that  purpose.  It  is  true,  Sturtzkober,  in 
the  receipt  given  by  him,  acknowledges  that  he  received  the 
$8,000  on  account  of  the  three  contracts,  which  includes  the 
Horatio  street  contract  as  well  as  the  two  Lexington  avenue 
contracts.  But  there  is  nothing  in  this  receipt  respecting  the 
apportionment  of  the  money  among  those  contracts.  More- 
over, the  testimony  shows  that  the  plaintiffs  at  that  time 
were  ignorant  of  the  giving  of  this  receipt,  and  Sturtzkober 
swears  that  he  did  not  read  it  before  he  signed  it.  Then, 
again,  the  referee  has  found,  upon  satisfactory  evidence,  that, 
on  the  seventh  of  March  following,  Buddensick  and  Sturtz- 
kober had  an  accounting  and  settlement  in  reference  to  the 
Lexington  avenue  contracts,  at  which  time  the  amount  of  the 
mortgage  ($8,000)  was  credited  as  having  been  paid  on  the 


244  NEW  YORK  PRACTICE  REPORTS. 

Haden  agt.  Buddensick. 

Lexington  avenue  contracts.  It  thus  plainly  appears  that 
the  parties  agreed  to  apply,  and  did,  in  fact,  appropriate  the 
$8,000  toward  the  payment  of  the  Lexington  avenue  contracts, 
leaving  the  balance  of  $4.000  on  the  Horatio  street  contract 
still  due  and  unpaid. 

As  regards  the  right  of  the  plaintiffs  to  file  another  notice 
of  lien,  after  having  discharged  the  one  previously  filed  for 
the  same  claim,  we  entertain  no  doubt.  Both  Haden  and 
Sturtzkober  testified,  in  the  most  positive  manner,  that  the 
first  lien  was  discharged  upon  the  express  promise  and  assur- 
ance of  Buddensick  that  he  would  pay  his  promissory  note 
for  $2,500,  which  Sturtzkober  had  indorsed  to  the  plaintiffs, 
when  due.  This  testimony  is  not  contradicted  by  Budden- 
sick. As  Buddensick  did  not  pay  the  note  at  maturity,  the 
plaintiffs  were  justified  in  filing  the  notice  of  lien  now  sought 
to  be  foreclosed. 

It  is  urged,  however,  that  a  large  portion  of  the  materials 
were  furnished  more  than  three  months  previous  to  the  filing 
of  the  lien  notice,  and  as  there  is  no  proof  of  the  value  of 
the  materials  furnished  within  the  time  for  which  the  lien 
act  authorizes  a  lien  to  be  filed  (Laws  of  1863,  chap.  500, 
sec.  6),  the  plaintiffs  cannot  recover.  To  sustain  this  position, 
we  are  referred  to  the  case  of  Spencer  agt.  Barnett  (35  New 
York  Rep.,  p.  94).  It  was  there  held  that,  under  the  Kings 
county  lien  law,  a  party  is  not  entitled  to  a  lien  for  materials 

tnot  furnished  within  sixty  days  of  the  time  of  filing  the  notice 
of  lien,  although  they  were  all  furnished  under  one  contract. 

'But  jt  is  to  be  observed  that  the  contract  in  that  case  was  not 
an  entire  contract,  and  that  the  goods  were  furnished  on  a 
running  account.  The  plaintiff  was  to  deliver  the  materials 
at  agreed  prices  until  navigation  closed,  and  after  that  at  the 
market  rates.  It  will  thus  be  seen  that  the  price  of  each 
article  delivered  was  fixed  by  the  agreement  of  the  parties, 
and  constituted  a  distinct  claim  for  which  a  lien  notice  might 
have  been  filed.  Hence  judge  LEONARD,  who  delivered  the 
opinion  of  the  court,  says :  (l  The  plaintiff  was  at  liberty  to 
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have  filed  his  notice  on  the  tenth  of  January  for  all  materials 
previously  furnished,  as  well  as  on  the  ninth  of  May  follow- 
ing, a  period  of  four  months  later."  The  ruling  of  the  court 
of  last  resort  in  this  case,  was  followed  in  this  court  in  IJub- 
l>ell  agt.  Schreyer  (4  Daly,  362),  which  was  a  similar  case,  as 
clearly  appears  from  the  opinion  of  judge  ROBINSON  (page 
383).  But  in  the  case  now  before  the  court,  the  contract 
between  the  plaintiffs  and  Sturtzkober  was  an  entire  contract. 
The  plaintiffs  were  to  deliver  the  materials  called  for  by  the 
plans  and  specifications,  and  were  to  receive  therefor  the  gross 
price  or  sum  of  $2,595,  after  all  had  been  delivered.  No 
price  was  agreed  on  for  any  specific  article,  and  the  referee, 
in  his  opinion,  says  that  inasmuch  as  the  materials  varied  in 
kind,  dimension,  and  quantity,  it  would  be  next  to  impossible 
to  fix  the  value  of  each  article,  for  the  reason  that  its  market 
value  being  first  ascertained,  would  then  have  to  be  propor- 
tioned, not  only  to  the  whole  price,  but  also  to  that  of  every 
other  article,  before  the  price  fixed  by  the  contract  could  be 
reached.  As  the  plaintiffs  could  have  no  claim  or  cause  of 
action  against  Sturtzkober,  the  contractor,  for  a  partial  delivery, 
we  think  we  are  warranted  in  holding  that  the  materials  con- 
tracted for  could  not  be  deemed  to  have  been  "  furnished  " 
within  the  meaning  of  the  act,  until  all  were  delivered,  and 
that  consequently  the  three  months  did  not  begin  to  run  until 
that  time. 

There  remains  to  be  noticed  yet  another  objection.  The 
notice  of  lien,  as  already  stated,  was  tiled  at  noon  on  the  9th 
of  January,  1872.  On  the  8th  day  of  January,  1873,  an 
order  was  obtained  from  a  judge  of  this  court  renewing  and 
continuing  said  lien  for  another  year,  and  directing  the  county 
clerk  to  make  a  new  docket  stating  that  fact.  This  docket 
was  not  made  until  the  following  morning,  January  ninth. 
It  is  claimed  that  the  year  expired  on  the  eighth,  and  th#t 
therefore  the  lien  had  already  ceased  before  the  provisions  of 
the  statutes  in  respect  to  renewing  the  same  (sec.  11)  were 
fully  complied  with.  It  is  undoubtedly  true  that  merely 
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obtaining  the  order  for  the  continuance  of  the  lien  within  the 
year  is  not  enough.  To  accomplish  that  object  a  new  docket 
must  also  be  made  before  the  year  expires  (Stone  agt.  Smith, 

3  Daly,  213).     But  in  this  case  we  think  both  acts  were  done 
before  the  expiration  of  that  time.     The  law  ordinarily  takes 
no  notice  of  portions  or  fractions  of  a  day  (Judd  agt.  Fulton, 

4  flow.,  298).     It  is  only  where  the  precise  hour  becomes 
material,  as  for  instance,  in  ascertaining  the  priority  of  liens, 
that  a  different  rule  obtains.     In  the  computation  of  time,  we 
must  consequently  either  include  or  exclude  the  entire  day  on 
which  the  plaintiffs  filed  their  lien.     ISTow,  by  the  mode  of 
computing  time  established  by  the  Revised  Statutes,  a  day 
commences  and  ends  at  midnight  (Pulling  agt.  The  People, 
8  Barb.,  384).     As  the  plaintiffs  did  not,  therefore,  have  the 
whole  of  the  day  on  which  the  lien  notice  was  filed,  to  bring 
their  action  or  proceeding  (Phelan  agt.  Douglass,  11  How., 
193)  to  foreclose  said  lien,  we  think  that  on   principle  and 
authority,  the  day  of  filing  should  be  excluded,  and  the  last 
day  on  which  the  same  could  be  continued  should  be  included 
(The  People  agt.  N.  Y.  Central  E.  E.  Co.,  28  Barl.,  284). 
It  necessarily  follows  that  the  lien  was  renewed  within  the 
year. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 
DALY,  C.  J.,  and  J.  F.  DALY,  J.,  concurred. 
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SUPREME  COURT. 

JOHN  J.  BURCHELL,  individually  and  as  trustee,  &c.,  agt. 
JOHN  D.  YOORHIS  et  al. 

Motion  for  a  resale  of  premises  sold  on  a  mortgage  foreclosure.     ' 

Where  no  pretense  of  fraud  on  the  part  of  the  purchaser  is  shown,  and 
where  the  inadequacy  of  price  set  up  by  the  defendant,  who  had  failed 
on  a  former  sale  to  complete  his  purchase  at  a  far  less  price,  and  the 
efforts  to  sell  having  produced  the  present  amount  bid,  together  with  the 
small  difference  set  up  as  the  inadequacy,  held,  no  cause  for  setting  aside 
the  sale. 

New  York  Supreme  Court  Chambers^  July,  1875. 

THE  defendant  moved  for  a  resale  of  premises  sold  on 
mortgage  foreclosure.  The  premises  were  four  times  sold, 
for  $173,500,  $226,000,  $219,500  and  $191,500  respectively. 
The  purchasers  in  the  first  three  sales  did  not  complete.  The 
defendant  alleges  a  combination  on  the  part  of  the  purchaser 
with  two  other  persons  to  depress  the  sale  and  buy  it  under 
value.  The  said  combination  had  the  effect  to  alarm  another 
lona  fide  bidder  who  only  for  that  would  have  paid  $225,000 
for  the  property.  That  the  property  was  worth  a  sum  greatly 
in  excess  of  that  for  which  it  sold,  and  cost  the  owner 
$365,000.  The  facts  relied  upon  by  the  purchaser  sufficiently 
appear  in  the  opinion. 

Ilaskal  &  Stetson,  for  defendant. 
Stephen  0.  Lockwood,  for  purchaser. 

DONOHUE,  •/.  —  The  promises  in  this  case,  that  it  is  now 
sought  to  resell,  were  sold  at  a  period  prior  to  the  sale  sought 
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to  be  set  aside ;  at  that  sale  the  defendant  by  gross  miscon- 
duct prevented  a  liona  fide  sale.  There  is  no  question  that 
an  effort  was  made  to  obtain  a  good  attendance  on  the  day  of 
sale,  nor  is  there  a  doubt  of  the  connivance  of  the  defendant 
with  the  purchaser  at  that  sale,  and  there  is  no  doubt  of  the 
continued  efforts  of  the  defendant  to  prevent  a  sale  of  the 
property  except  in  his  own  interest ;  and  when  he  found  him- 
self defeated  in  the  effort  he  now  asks,  as  against  a  l)ona,  fide 
purchaser,  to  compel  a  resale,  on  the  statement  that  such  a 
resale  will  be  a  benefit  to  some  of  his  creditors  who  are  unse- 
cured, and  thus  release  him  from  the  payment  of  some  of  his 
debts.  There  is  not  a  redeeming  feature  in  the  defendant's 
application,  and  it  only  remains  to  be  considered  whether  the 
purchaser  has  been  guilty  of  any  fraud  that  should  avoid  his 
bargain.  The  sole  pretense  is  that  the  purchaser,  without 
any  combination  with  any  party  to  the  suit,  engaged  others 
in  his  interest  to  bid  at  the  sale,  and  because  those  different 
bidders  were  seen  talking  together  at  the  sale  it  is  supposed 
no  fair  sale.  To  hold  this  would  be  simply  to  set  aside  all 
sales  at  which  it  could  be  shown  one  bidder  talked  with 
another  and  that  some  one  at  the  sale  thought  this  suspicious. 
No  pretense  of  fraud  on  the  part  of  the  purchaser  is  shown. 
Where,  as  in  this  case,  the  inadequacy  of  price  is  set  up  — 
and  it  appears  that  the  defendant,  who  now  sets  up  that  point, 
failed  to  complete  at  a  far  less  price,  and  the  efforts  to  sell 
having  produced  the  amount  now  bid,  together  with  the  small 
difference  set  up  as  the  inadequacy  —  it  has  over  and  again 
been  held  no  cause  for  setting  aside  the  sale.  The  case  cited 
by  the  applicant,  from  22  harbour,  168,  is  exactly  against 
him,  so  far  as  the  facts  are  concerned ;  but  that  case  was  dis- 
posed of  on  the  ground  that  the  infant's  rights  were  involved 
whom  the  court  was  bound  to  protect,  especially  as  there  were 
circumstances  showing  that  not  to  do  so  would  be  a  hardship. 
All  the  cases  cited  in  that  case  and  the  case  itself  show,  as 
applied  to  the  facts  here,  the  court  would  not  be  justified  in 
ordering  a  resale.  The  case  from  11  Johnson,  554,  has  no 
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application  —  the  mere  truisms  stated  in  that  case  having  no 
reference  to  facts  here  make  it  no  authority  for  this  applica- 
tion. No  other  case  cited  would  justify  the  court  here  in 
setting  aside  the  sale  on  the  mere  chance  of  an  advance,  and 
thus  enable  the  defendant  to  further  trifle  with  the  process 
of  the  court  If  the  sale  should  be  set  aside  it  would  seem 
to  me  to  simply  result  in  preventing  bidding  at  auction  sales, 
as  every  bidder,  if  he  did  not  satify  each  party,  would  be  at 
their  mercy.  Motion  denied,  with  costs. 
VOL.  XLIX  32 
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V 
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(A1 

N  THE  MAYOR,  ALDERMEN  AND  COMMONALTY  OF  THE  CITY  OF 

NEW   YORK  agt.   THE   NEW   YORK   AND   STATEN   ISLAND 
FERRY  COMPANY  and  another. 

Power  to  grant  ferry  franchises. 

The  city  of  New  York  has  power  under  its  charter  to  establish  ferries 
around  New  York.  This  power  is  absolute,  conclusive  and  exclusive, 
as  well  as  to  rights  of  property  as  a  naked  power,  subject  only  to  the 
right  of  the  sovereign  power  (the  state)  to  take  it  away  for  public  pur- 
poses, and  upon  full  compensation. 

The  policy  of  the  law  and  its  known  prohibitions  prevents  any  person 
from  running  a  ferry  from  Manhattan  Island  to  the  opposite  shores 
without  a  license  or  grant  from  the  corporate  authority. 

The  defendant  the  Staten  Island  Ferry  Company,  a  private  corporation, 
through  a  lease  from  the  North  Shore  Staten  Island  Ferry  Company, 
established  a  ferry  from  the  foot  of  Whitehall  street  to  the  east  shore  of 
Staten  Island  ;  held,  that  through  its  incorporation,  or  with  a  lease  from 
the  other  company,  it  had  no  such  right,  even  with  the  consent  of  the 
department  of  docks. 

The  plaintiffs'  right  being  exclusive,  and  clearly  established  by  charters 
and  statutes,  there  is  no  necessity  to  have  it  established  by  an  action  at 
law. 

An  injunction  for  their  protection  until  the  hearing  granted. 

/Special  Term,  June,  1875. 
MOTION  for  injunction. 

Geo.  P.  Andrews,  assistant  corporation  counsel,  Hon. 
Henry  E.  Davies,  Julien  T.  Dames,  of  counsel,  for  corpora- 
tion of  New  York. 

Sidney  S.  Harris  Tor  defendants. 
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VAN  VORST,  J.  —  The  learned  counsel  for  the  defendants 
urges  that  the  right  to  establish  ferries  is  a  sovereign  power, 
and  that  the  legislature  has  the  right  to  take  away  or  impair 
a  franchise  granted  by  it. 

No  such  right  to  recall  can  with  any  reason  or  justice  be 
urired  with  regard  to  the  ferries  in  existence  when  the  grant 

c>  O  <^ 

from  the  sovereign  power  was  originally  made,  and  which 
were  clearly  recognized  and  continued,  with  their  issues  and 
profits,  in  the  corporation  of  the  city  of  New  York  in  per- 
petuity. The  question  is  now  only  considered,  and  the  right 
to  recall  or  revoke  applied,  with  respect  to  ferries  to  be 
established  after  the  grant. 

It  is  claimed  by  the  defendants'  counsel  that  whatever  was 
granted  by  the  Montgomerie  charter  in  1730,  and  the  Eastin 
charters,  known  as  the  Dongan  and  Cornbury,  and  confirmed 
by  the  state  afterward,  in  regard  to  the  right  to  set  up  and 
establish  future  ferries  by  the  corporation  of  the  city  of  New 
York,  is  a  political  power  only,  unaccompanied  by  any  inter- 
est, and  may  be  recalled  at  any  time  by  the  sovereign  author- 
ity before  the  power  has  been  actually  executed. 

This  view  is  sustained  by  the  opinion  of  judge  HOGEBOO:*, 
at  special  term,  in  The  People  agt.  The  Mayor,  cJ&c.,  of  New 
York  (32  Barb.,  102). 

That  learned  judge,  in  the  course  of  his  opinion,  notices  a 
distinction  between  a  grant  of  actual  property  and  a  right  to 
create  property  —  between  a  conveyance  of  an  existing  ferry 
and  a  grant  of  a  power  to  establish  future  ferries.  He  says: 
''The  one  conveys  property,  and  with  it  all  the  ordinary 
rights  which  attach  to  the  ownership  and  possession  of  prop- 
erty ;  the  other  is  a  mere  naked  power,  not  coupled  with  an 
interest  nor  conferring  an  interest."  The  judge  concedes 
that  "powers  coupled  with  an  interest  —  powers  conferring 
rights  of  property  —  are  incapable  of  recall." 

He,  however,  says,  in  short,  that  the  power  granted  to  the 
city  of  New  York  by  the  Montgomerie  charter  to  establish 
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future  ferries  is  a  mere  power  conferred  upon  the  city  and 
not  a  right  of  property. 

As  the  judge,  however,  finally  held  that  the  act  of  1845, 
under  consideration  before  him,  which  created  commissioners 
to  lease  and  dispose  of  the  ferries,  and  which  was  claimed  to 
be  in  violation  of  the  rights  of  the  city  of  New  York,  was 
repealed  by  the  charter  of  1857,  it  may  well  be  that  what 
was  said  in  respect  to  the  rights  of  property  in  future  ferries, 
was  not  necessary  for  the  decision.  He  refused  to  grant  an 
injunction  to  restrain  the  defendants  from  granting  leases 
for  Hamilton  avenue  and  Wall  street  ferries. 

Yet  the  opinion  of  judge  HOGEBOOM,  in  its  entire  scope, 
may  not  be  considered  foreign  to  the  subject  then  and  now 
under  consideration,  and  proceeding  from  a  judge  so  learned, 
able  and  judicious,  is  entitled  to  very  great  consideration. 

In  Branson  agt.  The  Mayor  of  New  York  (10  Barb., 
233),  the  subject  was  again  under  consideration,  both  as  to 
existing  and  future  ferries.  But  in  the  end,  BARCULO,  judge, 
said,  "  the  question  of  the  right  to  establish  future  ferries  is 
not  passed  upon." 

On  the  other  hand,  chancellor  KENT,  in  his  notes  on  the 
chartered  rights  of  the  city  of  New  York,  found  at  length  in 
Darned  Laws  of  New  York  (page  214,  in  note  30,  page  226), 
in  speaking  of  the  Montgomerie  charter,  says  :  "The  grant 
of  a  right  to  establish  other  ferries,  and  appropriate  their 
profits,  was  said  to  be  a  grant  of  a  sovereign  legislative 
power  and  of  a  public  legislative  character,  and  liable  to  be 
recalled  at  the  pleasure  of  the  legislature.  I  do  not  perceive 
that  there  is  any  solid  ground  for  such  a  distinction  on  this 
point  between  the  grant  of  the  old  ferry,  with  its  rents  and 
profits,  and  the  grant  of  the  right  to  establish  other  ferries 
when  needed,  with  their  rents  and  profits.  They  are  equally 
grants  of  corporate  franchises,  partaking  of  the  nature 
of  private  property.  They  are  made  in  the  same  terms  and 
in  the  same  connection  with  the  grant  of  lands.  They  confer 
on  the  inhabitants  of  New  York  vested  and  valuable  interests, 
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arising  from  the  rents  and  profits  of  every  ferry  established 
or  to  be  established  under  the  charter.  The  grant  was  founded 
on  a  two-fold  consideration,  as  a  source  of  revenue  to  the 
city  and  an  accommodation  to  the  public." 

This  distinguished  legal  commentator  understood  the  use 
of  werds  and  their  import,  and  his  long  experience  on  the 
bench  made  him  conversant  with  their  meaning  as  conferring 
both  powers  and  rights  of  property.  In  the  connection  in 
which  he  wrote,  he  spoke  independently  and  judicially, 
seeking  fairly  and  impartially  to  interpret  the  charter  in 
question  as  he  would  any  statute  of  lodal  or  general  interest. 
The  result  to  which  he  arrived,  as  the  text  shows,  was  after 
a  consideration  of  both  sides  of  the  controversy.  Arid  judge 
MURRAY  HOFFMAN,  in  his  treatise  on  "  the  estate  and  right  of 
the  city  of  New  York,"  1862,  after  a  full  examination  and 
consideration  of  the  whole  subject,  reached  the  same  con- 
clusion. He  shows  that  the  power  of  the  city  of  New 
York,  under  its  charters,  in  the  future  to  establish  ferries 
around  New  York  is  absolute,  conclusive  and  exclusive;  that 
the  grant  to  this  municipal  corporation  of  this  right  is  as 
much  a  grant  of  property  as  a  patent  for  a  tract  of  land,  and 
is  to  be  dealt  with  as  private  property,  subject  only  to  the 
right  of  the  sovereign  power  to  take  it  away  for  public 
purposes,  and  upon  full  compensation. 

The  same  view  was  taken  by  judge  ROOSEVELT  in  a  case 
before  him,  in  the  supreme  court,  referred  by  judge  HOFFMAN 
in  his  treatise  (Hoffman's  Treat.,  pp.  273-302;  Dames' 
Laws  of  N.  P.,  1254,  note  V.;  (reward's  City  Water 
Rights,  287). 

I  concur  in  these  conclusions,  and  yet  they  involve  no 
dissent  from  the  proposition  that  the  state  cannot  irrevocably 
part  with  political  power.  It  may  at  pleasure,  and  for  the 
general  good,  revoke  and  annul  such  grants,  and  resume  the 
power.  But  even  the  state  cannot,  without  just  compensa- 
tion, disturb  or  annul  its  grants  by  which  rights  of  property 
have  become  vested  in  its  grantees.  Although  this  subject 
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has  been  elaborately  discussed  by  the  counsel  on  both  sides, 
it  has  after  all  no  conclusive  bearing  upon  the  subject  now 
under  consideration.  The  state  has  never  attempted,  except 
through  the  act  of  1845,  to  interfere  in  any  manner  with  the 
rights  of  the  city  of  New  York  over  ferries. 

That  act,  by  the  decision  of  judge  ROOSEVELT,  was  pro- 
nounced unconstitutional,  and  by  judge  HOGEBOOM  to  be 
repealed. 

The  city  has  now,  through  its  duly  constituted  authorities, 
and  may  exercise  the  same  powers  it  ever  could. 

The  city  has  the  exclusive  right  under  the  law  to  set  up 
and  establish  ferries,  and  grant  ferry  franchises,  and  to  the 
rents  and  profits  of  the  same.  The  policy  of  the  law,  and  its 
known  prohibitions,  prevents  any  person  from  running  a  ferry 
from  "  Manhattan  Island  "  to  the  opposite  shores  without  a 
license  or  grant  from  the  corporate  authority. 

The  defendant  The  Staten  Island  Ferry  Company,  a  private 
corporation,  has  established  and  is  running  a  ferry  from  the 
foot  of  Whitehall  street  to  the  east  shore  of  Staten  Island. 
Through  its  incorporation  it  has  no  such  right. 

Its  only  right  and  authority  for  this  act,  as  the  case  shows, 
is  derived  from  its  lease  from  the  North  Shore  Staten  Island' 
Ferry  Company,  of  a  portion  of  its  premises  at  the  foot  of 
Whitehall  street,  which  premises,  by  the  terms  of  the  sub- 
letting, are  to  be  used  conjointly  with  its  immediate  landlord, 
for  ferry  purposes. 

The  North  Shore  Staten  Island  Ferry  Company  have  no 
power  to  give  a  license  to  any  person  or  persons  to  establish 
or  run  a  new  ferry. 

It  is  true  the  subletting  of  the  premises  to  the  New  York 
and  Staten  Island  Ferry  Company,  was  consented  to  by  the 
department  of  docks  ;  but  the  department  of  docks  have  not 
licensed  this  ferry. 

The  power  to  establish  ferries  does  not  rest  with  the 
department  of  docks.  It  does  not  issue  licenses  or  make 
grants  for  such  purposes. 
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This  department  has  exclusive  charge  and  control,  subject 
to  the  particulars  mentioned  in  respect  of  the  commissioners 
of  the  sinking  fund,  of  all  wharf  property,  including  wharves, 
piers,  bulkheads  and  structures  thereon  and  waters  adjacent 
thereto,  and  with  their  appurtenances,  and  may  doubtless 
determine  the  uses  to  which  the  wharves  and  piers  shall  be 
appropriated  (Chap  574,  Laws  of  1871,  1235). 

It  is  needless  to  determine  in  detail  all  the  powers  of  the 
dock  department.  They  are  large  and  important,  and  closely 
connected  with  the  commercial  interests  of  the  city,  and 
involve  large  responsibility.  They  may  appropriate  and 
assign  the  property  under  their  charge,  by  districts,  to  special 
kinds  of  commerce. 

.But  it  is  apprehended  that  these  powers,  comprehensive  as 
they  are,  do  not  embrace  the  granting  of  ferry  franchises. 

The  power  to  determine  the  necessity  for  future  ferries  and 
the  disposition  of  the  franchises  and  grants  therefor  belong  to 
other  branches  of  the  municipal  government. 

The  ferry  franchise  is  a  valuable  property,  and  the  corpo- 
ration of  the  city  of  New  York  is  entitled  to  the  rents  and 
profits  of  same.  They  can  no  more  be  appropriated  by  any 
other  individual  or  corporation  to  his  or  its  use,  without 
authority,  than  any  other  property  of  the  city. 

The  defendant  The  New  York  and  Staten  Island  Ferry 
Company  is  practically  enjoying  this  privilege  without  any 
return  therefor,  other  than  it  pays  its  immediate  landlord  for 
the  use  of  its  premises  at  the  foot  of  Whitehall  street,  where 
it.  receives  and  lands  its  passengers  and  property. 

This  is  not  just  in  itself,  and  is  wrong  to  others  who 
acknowledge  the  claims  of  the  city  of  New  York  and  pay  a 
stated  rent  or  other  return  for  the  franchises  they  enjoy. 

I  would  put  no  cumbersome  restraints  upon  commerce,  nor 
hamper  its  operations  by  unjust  exactions  and  demands.  On 
the  other  hand,  I  would  generally  encourage  all  efforts  for 
its  healthy  growth  and  extension.  The  prosperity  of  the  city 
is  closely  allied  with  the  success  of  its  commerce. 
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But  the  enforcement  of  the  law  on  this  subject  if  done 
wisely,  impartially  and  liberally,  cannot  be  otherwise  than 
advantageous  to  all  concerned,  and  by  the  exercise  of  judicious 
oversight  it  will  secure  safety  to  property  and  passengers. 

The  only  remaining^  question  is  whether  the  remedy  by 
injunction,  which  is  now  invoked  by  the  plaintiff,  is  appro- 
priate. I  am  of  the  opinion  that  the  remedy  exists.  As 
before  stated,  there  are  prohibitions  against  the  exercise  of 
this  franchise  to  the  injury  of  the  plaintiff ;  and  even  though 
there  were  no  positive  prohibition,  there  is  a  negative  obliga- 
tion upon  other  persons  to  forbear  from  disturbing  the  owner's 
enjoyment  of  a  franchise. 

The  plaintiffs'  right  is  exclusive  and  is  clearly  established 
by  charters  and  statutes.  There  is,  therefore,  no  occasion  to 
have  the  plaintiffs'  right  established  by  an  action  at  law. 

In  High  on  Injunctions  (sec.  570),  it  is  said  "  the  value  of  a 
franchise,  being  generally  dependent  upon  its  exclusive  use 
and  possession,  it  may  be  protected  upon  the  ground  of  the 
inadequacy  of  the  legal  remedy,  and  the  probability  of  there 
avoiding  a  multiplicity  of  suits "  (Sees.  571  and  572 ;  New- 
burgh,  &c.,  agt.  Miller,  5  John.  Ch.,  101). 

In  the  proceeding  before  judge  ROOSEVELT,  before  alluded 
to,  he  allowed  an  injunction. 

The  injunction  asked  for  is  granted,  and  the  injunction 
already  issued  is  continued  until  the  hearing. 
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SAMUEL  HAWK  and  GARDNER  WETHERBEE. 

Construction  of  a  lease  of  real  estate  for  a  term  of  years. 

If  a  lessor  intends  that  the  rent  of  certain  premises  shall  be  at  the  rate  of 
a  certain  sum  the  first  year  of  a  term  of  ten  years,  and  an  increased 
rent  thereafter,  he  should  so  express  it. 

If  such  lessor  chooses  to  give  a  lease  not  expressed  in  the  clear  and  pre 
cise  language  ordinarily  used  to  express  the  intention  of  the  parties,  he 

must  be  bound  by  the  phraseology  he  uses. 

• 

Special  Term,  March,  1875. 

Is  1871  John  T.  Daly  became  the  owner,  by  lease  dated 
29th  April,  1871,  from  Peter  Goelet  and  others,  of  a  parcel 
of  land  on  the  Fifth  avenue,  in  the  city  of  New  York, 
between  Forty-sixth  and  Forty-seventh  streets,  extending  in 
depth  140  feet,  and  by  a  second  lease,  dated  29th  April,  1871, 
from  the  same  parties  of  a  lot  twenty  feet  in  width  on  the 
northerly  side  of  Forty-sixth  street,  adjacent  to  the  parcel 
above  described. 

He  proceeded  to  erect  the  Windsor  hotel  on  the  first  par- 
cel, and  upon  the  lot  adjoining  a  three-story  dwelling  house, 
and  these  two  buildings  he  leased  under  one  instrument, 
dated  April  7th,  1873,  to  Messrs.  Hawk  and  Wetherbee,  the 
defendants. 

He  afterward,  on  the  27th  of  September,  1873,  conveyed 
the  Windsor  hotel  and  his  estate  in  the  first  parcel  of  land, 
to  the  Windsor  Hotel  Company,  a  corporation,  and  retained 
his  ownership  in  the  dwelling  house  and  lot  adjoining. 
VOL.  XLIX.  33 
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At  the  time  he  made  the  lease  to  the  defendants  on  the 
7th  April,  1873,  the  construction  of  which  is  now  in  question, 
the  buildings  were  not  fully  completed.  It  is  evident,  from 
the  second  clause  of  the  lease,  that  it  was  then  in  the  con- 
templation of  the  parties  that  the  premises  might  not  be 
completed  and  ready  for  occupation  on  the  first  day  of  May 
ensuing,  but  that  they  might  be  before  the  first  of  August. 

The  defendants,  pursuant  to  the  right  under  the  lease,  took 
possession  of  the  premises,  and  in  June  and  July  began  clean- 
ing and  putting  down  their  carpets  and  their  furniture. 

They  opened  their  hotel  to  the  public  on  the  23d  day  of 
September,  1873 ;  and  it  was  afterward,  through  a  friendly 
arbitration,  "  agreed  between  them  that  the  premises  were 
completed  and  ready  for  occupation,  and  that  the  rent  thereof 
under  the  first  and  second  clauses  of  the  lease,  should  com- 
mence on  the  10th  day  of  September,  1873." 

They  paid  their  rent,  as  it  was  stated  in  an  account  made 
up  between  them,  on  the  1st  November,  1874,  as  follows  : 

1st  year:  Kent  to  1st  Nov.,  1873,  1  month  20 

days,  at  $75,000  per  annum $10, 625  00 

Rent  to  1st  Feb.,  1874,  3  months,  at 

$75,000  per  annum 18,750  00 

Rent  to  1st  May,  1874,  3  months,  at 

$75,000  per  annum 18 , 750  00 

$48,125  00 


2d  year  :   Rent  to  1st  Aug.,  1874,  3  months,  at 

$75,000  per  annum $18 , 750  00 

Rent  to  10th  Sept.,  1874,  1  month  10 

days,  at  $75,000  per  annum 8,125  00 

Rent  to  1st  Nov.,  1874,  1  month  20 

days,  at  $100,000  per  annum 13 , 


$40,763  88 
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This  paid  the  rent  in  full  if  the  defendants'  construction  of 
the  lease  is  correct. 

The  plaintiffs  claim  that  on  the  first  of  May  the  rent 
reserved  for  the  second  year  in  the  lease  commenced  at  the 
rate  of  $100,000  per  annum.  The  plaintiffs  claim : 

From  1st  May  to  1st  August,  1874- $25,000  00 

1st  August  to  1st  November,  1874 25,000  00 

$50,000  00 

And  deducting  the  above  payments  by  defend- 
ants..  40,763  88 


',236  12 

This  shows  the  difference  between  the  parties ;  the  ques- 
tion is  whether  the  rate  of  rent,  $100,000,  fixed  for  the  second 
year  in  the  term,  commenced  on  1st  May,  1874,  as  plaintiffs 
claim,  or  on  the  10th  September,  1874,  as  defendants  claim. 

The  defendants  extend  their  claim,  and  urge  that  in  each 
subsequent  year  the  rate  fixed  for  that  year  commenced  on 
the  tenth  September,  and  not  on  first  of  May. 

The  provisions  of  the  lease  upon  which  the  determination 
of  this  question  depends,  are  as  follows : 

"This  indenture,  made  the  7th  day  of  April,  1873,  between 
John  T.  Daly,  of  the  city  of  New  York,  party  of  the  first 
part,  and  Samuel  Hawk  of  said  city,  and  Gardner  Wetherbee 
of  the  city  of  Boston,  state  of  Massachusetts,  parties  of  the 
second  part :  Witnesseth  that  the  said  party  of  the  first  part 
hath  letten,  and  by  these  presents  doth  grant,  demise  and  to 
farm  let  unto  the  said  parties  of  the  second  part,  all  "  (here 
follows  a  description  of  the  premises)  "  for  the  term  of  ten 
years  from  the  1st  day  of  May,  1873,  for  the  following  rents 
and  upon  the  following  conditions,  namely  : 

"  First.  That  said  party  of  the  first  part  covenants  and 
agrees  that  he  will  have  the  said  premises  completed  and 
finished  so  as  to  be  ready  for  use  and  occupation  as  soon  as 
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practicable.  No  rent  shall  be  paid  for  the  said  premises  until 
the  same  shall  be  completely  finished  and  ready  for  occupa- 
tion. 

"  Second.  In  case  the  said  premises  shall  not  be  completed 
and  ready  for  occupation  on  the  said  1st  day  of  May,  1873, 
that  then  the  rent  thereof  shall  be  $75,000  per  annum  for  one 
year  after  such  completion  ;  the  rent,  however,  to  be  paid  at 
the  rate  of  $37,500  per  annum,  from  the  time  of  completion 
of  said  premises  up  to  the  1st  day  of  August,  1873. 

"  Third.  The  rent  for  the  second  year  to  be  at  the  rate  of 
$100,000  per  annum,  payable  on  the  first  day  of  August, 
November,  February  and  May. 

"  Fourth.  The  rent  for  the  third,  fourth  and  fifth  years  to 
be  at  the  rate  of  $125,000  per  annum,  payable  on  the  first 
day  of  August,  November,  February  and  May. 

"  Fifth.  The  rent  for  the  balance  of  the  unexpired  term 
to  be  at  the  rate  of  $140,000  per  annum,  payable  in  monthly 
payments  on  the  first  day  of  each  month." 

William  R.  Martin,  for  plaintiffs. 
John  Fowler,  Jr.,  for  defendants. 

CUKTIS,  J.  —  The  lease  to  the  defendants  is  for  the  term  of 
ten  years  from  the  1st  of  May,  1873,  with  a  provision  that 
no  rent  shall  be  paid  for  the  premises  until  the  same  be  fin- 
ished and  ready  for  occupation ;  and  if,  as  was  the  case,  they 
were  not  completed  on  the  1st  of  May,  1873,  that  the  rent 
should  be  $75,000  per  annum  for  one  year  after  such  comple- 
tion. It  then  designates  the  rent  for  the  second  year  as 
$100,000,  and  for  the  third,  fourth  and  fifth  years,  $120,000, 
and  as  payable  the  first  of  August,  November,  February  and 
May,  and  then  states  that  the  rent  for  the  balance  of  the 
unexpired  term  shall  be  at  the  rate  of  $140,000,  payable 
monthly.  The  premises  were  not  completed  until  September 
10,  1873. 
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If  the  plaintiff  Daly  intended  that  the  rent  should  have 
been  at  the  rate  of  $75,000  for  the  first  year  of  the  term  of 
ten  years,  he  should  have  so  expressed  himself  in  the  lease. 
Instead  of  that,  he  says  in  his  lease  that  the  rent  shall  be 
$75,000  per  annum  for  one  year  after  the  completion. 

He  also  omits  the  ordinary  language  in  respect  to  quarterly 
payments,  and  on  the  usual  quarter  days,  not  indicating  even 
in  these  provisions  that  he  regarded  the  year  for  the  payment 
of  rents  as  expiring  on  the  first  of  May  in  each  year  of  the 
term.  He  also  omits  to  designate  the  final  years  of  the  term 
as  the  respective  years  by  which  the  amount  of  rent  is  to  be 
determined,  but  designates  them  as  the  balance  of  the  unex- 
pired  term. 

There  is  nothing  to  show,  either  in  the  lease  or  in  the 
evidence,  that  the  defendants  understood  the  lease  to  mean 
otherwise  than  what  they  claim.  There  is  no  evidence  of 
any  mistake  on  their  part,  and  it  is  their  right  to  place  such 
construction  upon  the  instrument  as  its  language  fairly 
warrants. 

The  plaintiffs  claim  that  the  phrase  limiting  the  rent  to 
$75,000  for  one  year  after  the  completion  of  the  premises 
was  carelessly  drawn.  If  the  lessor  of  premises  chooses  to 
give  a  lease  not  expressed  in  the  clear  and  precise  language 
ordinarily  employed  to  express  the  intentions  of  the  parties, 
and  to  avoid  doubts  and  questions  in  that  class  of  instruments, 
he  must  be  bound  by  the  phraseology  he  uses.  It  is  too  late, 
after  the  lessee  has  entered  into  possession  of  the  premises 
under  the  lease,  and  acted  in  accordance  with  its  apparent 
obligations  in  good  faith,  for  the  lessor  to  successfully  claim 
that  he  prepared  it  carelessly  and  misunderstood  its  force,  and 
ask  to  recover  judgment  for  an  amount  of  rent  not  called  for 
by  the  lease.  The  plaintiffs  claim  to  recover  $9,130.11,  and 
this  alleged  deficiency  will  increase  as  the  term  of  the  lease 
expires,  if  it  is  construed  as  the  plaintiffs  insist. 

The  language  of  the  lease  does  not  appear  to  be  ambiguous. 
The  defendants'  position  seems  to  be  fairly  sustained,  viewing 
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the  instrument  as  a  whole.  It  could  riot  have  been  the  inten- 
tion of  the  parties,  if  the  completion  of  the  hotel  had  been 
delayed  until  May  1st,  1874,  that  the  defendants  should  have 
lost  their  right  to  pay  the  diminished  rent  of  the  first  year, 
$75,000,  during  the  twelve  months  thereafter. 

But  even  if  there  was  an  ambiguity,  the  construction  must 
prevail  that  is  most  strong  against  the  lessor,  for  he  might 
have  expressed  himself  more  clearly,  and  every  man's  grant 
is  to  be  taken  most  strongly  against  himself  (Folts  agt. 
^mtley,  7  Wend.,  214;  Ripley  agt.  Larmouih,  56  Barb., 
21 ;  Gifford  agt.  First  Presb.  Church  of  Syracuse,  56  Barb., 
114). 

I  am  led  to  the  conclusion  that  the  plaintiffs  have  failed  to 
establish  a  cause  of .  action  against  the  defendants,  and  that 
their  complaint  should  be  dismissed,  with  costs. 

NOTE.  —  Findings  may  be  settled  on  four  days'  notice  to  plaintiff. 
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N.  Y.  COMMON  PLEAS. 
SOLOMON  agt.  THE  CONGREGATION  B'NAI  JESHURUN. 

Powers  of  trustees  of  a  religious  corporation  to  manage  the  temporal  affairs  of 

the  church. 

Where  an  injunction  is  asked  by  a  member  of  a  religious  society  to  restrain 
the  society  from  removing  and  changing  the  pews  of  the  church,  &c., 
in  alleged  violation  of  the  rights  and  franchises  of  a  pew  owner,  and 
also  as  contrary  to  the  customs,  usages  and  doctrine  of  the  church,  it 
will  be  denied: 

1st.  Where  it  appears  that  the  meeting  of  the  society,  which  was  claimed 
to  be  irregular,  was  regularly  held,  and  the  proceedings  were  subse- 
quently ratified  by  the  board  of  trustees  and  a  large  number  of  the  electors : 

2d.  Where  all  the  equities  are  denied  by  the  answer;  and, 

3d.  On  the  ground  that  the  statute  expressly  gives  the  trustees  power  to 
make  rules  and  orders  for  managing  the  temporal  affairs  of  the  church 
and  to  legulate  and  order  the  renting  of  pews,  &c. 

Special  Term,  July,  1875. 

A  MOTION  for  an  injunction  was  argued  in  this  court  against 
the  Congregation  B'nai  Jeshurun.  The  injunction  was  urged 
upon  the  application  of  Mr.  Solomon,  one  of  the  members 
of  the  congregation,  who  sought  to  restrain  the  society  from 
removing  and  changing  the  pews  of  the  synagogue  in  viola- 
tion, as  he  claimed,  of  his  rights  and  franchises  as  a  pew 
owner,  and  also  on  the  further  ground  that  the  contemplated 
changes  were  contrary  to  the  customs,  usages  and  doctrines 
of  the  Jewish  people. 

LARREMORE,  J.  —  The  plaintiff,  a  member  of  the  religious 
incorporation  B'nai  Jeshurun,  seeks  to  enjoin  the  trustees 
thereof  from  making  certain  proposed  alterations  in  the 
synagogue  or  church  edifice  belonging  to  said  corporation. 
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Such  alterations,  it  is  claimed,  will  not  only  affect  his  tem- 
poral rights  as  a  pew  owner,  but  are  also  intended  to  change 
and.  subvert  the  established  rules  and  spiritual  usages  of  said 
incorporation  by  permitting  the  promiscuous  assembling  of 
the  sexes  during  divine  worship.  This  religious  society  was 
incorporated  in  1825,  pursuant  to  the  act  of  April  5th,  1813, 
and  its  mode  of  worship  has  been  in  accordance  with  the 
rites  and  customs  and  usages  of  the  Polish  and  German  Jews. 
In  the  synagogue  in  Thirty-fourth  street,  which  the  members 
of  said  society  now  own  and  occupy,  the  separation  of  the 
sexes  during  divine  worship  has  heretofore  been  observed, 
the  males  occupying  the  ground  floor  and  the  females 
occupying  the  gallery  of  such  edifice.  Among  the  proposed 
alterations  is  the  construction  of  pews  in  which  mem- 
bers of  the  same  family  may  sit  together ;  the  plaintiff 
insists  is  immodest,  unchaste,  unlawful,  contrary  to  the 
discipline  and  rules  of  said  congregation,  and  in  violation  of 
his  rights  as  a  pew  owner.  It  does  not  appear  that  the  prop- 
erty now  held  by  said  society  was  acquired  by  it  subject  to 
any  condition  as  to  the  mode  of  worship  to  be  adopted  or 
continued,  nor  is  there  any  thing  to  that  effect  in  the  certify 
cates  of  sale  of  the  pews  purchased  by  the  plaintiff.  He 
thereby  acquired  an  easement  in  the  pews  in  question,  and 
the  right  to  the  exclusive  occupation  thereof  subject  to  such 
rules  and  regulations  as  said  society  might  impose.  That 
said  society  possessed  the  right  to  make  changes  in  its  mode 
of  worship  is  shown  by  the  fact  that  heretofore  alterations 
have  been  made  in  its  ritual  by  the  omission  of  some  prayers 
and  the  transposition  of  others.  If  the  separation  of  the 
sexes  during  divine  worship  be  a  cardinal  principle  of  the 
faith  professed  by  this  society  then  a  goodly  portion  of  its 
membership  have  sanctioned  a  grievous  error.  But  such  a 
conclusion  is  not  possible  in  view  of  the  opposing  affidavits  by 
which  it  appears  that  the  question  of  faith  involved  is  at 
least  one  of  doubt.  I  leave  it  therefore,  where  it  properly 
belongs,  to  the  judicature  of  the  church.  Nor  can  I  hold  in 
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full  face  of  the  papers  submitted,  that  the  meeting  held  by 
said  society  May  16th,  1875  (at  which  the  proposed  altera- 
tions were  adopted),  was  irregularly  convened,  or  the  action 
there  taken  unlawful.  In  this  particular  the  weight  of 
evidence  is  with  the  defendants,  showing  not  only  that  all 
qualified  electors  were  duly  notified  of  the  time,  place  and 
object  of  said  meeting,  and  the  minutes  of  its  proceedings, 
but  also  the  subsequent  ratification  thereof  by  the  board  of 
trustees  of  said  society  and  by  a  large  nufnber  of  such  electors. 
On  this  ground  interference  by  injunction  would  be  improper 
and  unauthorized.  Plaintiff's  equities  are  denied  by  the 
answer  which  avers  that  the  alterations  contemplated  are  for 
the  benefit  and  convenience  of  said  society  and  for  the 
increase  of  its  revenue.  Plaintiff  has  not  sustained  any  pecun- 
iary loss  or  damage  by  reason  of  the  action  of  said  society.  If 
such  hereafter  should  prove  to  be  the  case  his  remedy  at  law  is 
ample.  This  much  for  the  questions  raised  on  the  argument. 
Independent  of  the  equitable  defenses  which  preclude  a  per- 
manent injunction  in  this  case,  there  is  a  statutory  reason  to 
aid  us.  By  section  4  of  the  act  of  April  5,  1875,  the  trustees 
.of  every  church  congregation  or  society  are  authorized  and 
empowered,  among  other  things,  to  take  into  their  possession 
and  custody  all  the  temporalities  belonging  thereto,  whether 
the  same  consist  of  real  or  personal  estate,  to  hold  and  enjoy 
all  churches,  meeting  houses,  &c.,  and  also  to  repair  and 
alter  the  same,  and  erect  others  if  necessary.  Said  trustees 
shall  also  have  power  to  make  rules  and  orders  for  managing 
the  temporal  affairs  of  such  church,  and  to  regulate  and  order 
the  renting  of  pews  therein  (3  R.  8.,  Edmond^  edition, 
687).  The  trustees  of  the  Society  Bjiai  Jeshurun  had  a 
legal  right  to  make  the  alterations  in  question  without  any 
action  on  the  part  of  said  society;  but  such  action  having 
been  taken  in  the  first  instance  and  subsequently  ratified  by 
said  trustees,  is  binding  and  conclusive  upon  the  plaintiff  and  all 
the  members  of  said  society.  The  motion  for  a  permanent 
injunction  must,  therefore,  be  denied. 
VOL.  XLIX.  34 
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NEW  YORK  SUPREME  COURT. 

BENJAMIN  P.  LAMBERTSON,  plaintiff  and  respondent,  agt. 
GEOKGE  W.  VAN  BOSKERK  et  al.,  defendants  and  appellants. 

Refusal  to  discharge  an  order  of  arrest. 

Where  the  defendants,  with  a  special  deposit  of  plaintiff's  funds  in  their 
hands,  purchased,  under  the  direction  of  the  plaintiff,  U.  8.  bonds,  the 
purchase  was  a  transfer  of  the  funds  of  the  plaintiff  to  their  account, 
and  he  became  the  owner  of  the  bonds. 

If  the  defendants  thereafter  chose  to  go  short  of  the  bonds,  as  they  say 
they  did,  either  for  speculative  purposes  or  with  the  design  of  using 
the  plaintiff's  funds,  it  was  wholly  immaterial,  so  far  as  the  plaintiff's 
rights  were  concerned. 

If  the  defendants  had  discharged  their  obligations  and  held  the  bonds, 
they  would  have  avoided  the  liability  to  arrest. 

It  is  no  answer  to  say  either  that  they  had  an  account  current  with  the 
plaintiff  or  his  agent.  The  purchase  of  the  bonds  was  a  distinct  trans- 
action, and  they  knew  it.  The  motion  to  vacate  was  properly  denied; 

The  fact  that  the  defendants  paid  a  part  of  the  claim  for  the  value  of  the 
bonds,  did  not  render  it  the  duty  of  the  court  to  vacate  the  order.  Such 
payment  operates  only  in  mitigation  of  the  damages  to  be  given. 

First  Department,  General  Term,  July,  1875. 

APPEAL  from  an  order  made  at  special  term  denying  motion 
to  vacate  order  of  arrest. 

Sergeant  P.  Stearns,  for  plaintiff  and  respondent. 
Theo.  F.  Miller,  for  defendants  and  appellants. 

BRADY,  J.  —  The  defendants  having  funds  in  their  hands 
sufficient  therefor,  were  instructed  to  purchase  for  the  plain- 
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tiff,  and  to  hold  them  as  a  special  deposit,  $4,000  of  United 
States  5-20  bonds.  The  instructions  given  them  by  Hyler  & 
Perkins,  for  the  plaintiff,  was  in  writing.  The  defendants 
understood  the  duty  imposed  upon  them,  and,  by  letter, 
advised  Hyler  &  Perkins  of  the  purchase  and  the  cost 
attending  it.  This  was  a  transfer  of  the  funds  of  the  plaintiff 
to  their  account,  and  he  became  the  owner  of  the  bonds.  If 
the  defendants  chose  to  go  short  of  them,  as  they  say  they 
did,  either  for  speculative  purposes  or  with  the  design  of 
using  the  plaintiff's  money,  is  wholly  immaterial,  so  far  as 
the  plaintiff's  rights  are  concerned.  The  letter  operates  upon 
them  as  an  estoppel.  They  cannot,  after  their  deliberate 
statement,  which  they  say  was  false,  be  allowed  now  to  derive 
any  advantage  from  their  failure  to  make  the  purchase.  To 
give  them  any  benefit  thereupon  would  be  to  enable  them  to 
take  advantage  of  their  own  wrong.  It  is  no  answer  to  say 
either  that  they  had  an  account  current  with  the  plaintiff  or 
his  agent.  The  purchase  of  the  bonds  was  a  distinct  trans- 
action, and  they  knew  it.  They  could  not,  without  the 
plaintiff's  consent,  treat  it  in  any  other  way.  These  propo- 
sitions are  too  plain  to  require  illustration  by  cases  on  the 
subject.  If  they  had  discharged  their  obligations  they  would 
have  made  the  purchase  and  held  the  bonds.  In  that  way 
the  liability  to  arrest  would  have  been  avoided,  and  the 
transaction  would  have  been  marked  by  fair  dealing,  and  if 
the  plaintiff  undertook  to  overdraw  his  account  he  could 
have  been  advised  that,  if  he  did  so,  his  bonds  would  be  sub- 
ject to  the  overdraft,  and  cease  to  be  a  special  deposit.  The 
defendants  could  have  protected  themselves  in  that  way,  if 
any  guard  was  necessary,  which  does  not  appear.  The  plain- 
tiff's responsibility  is  not  questioned.  It  thus  appears  that 
the  motion  to  vacate  was  properly  denied  upon  the  points 
considered.  The  fact  that  the  defendants  paid  a  part  of  the 
claim  for  the  value  of  the  bonds  did  not  render  it  the  duty  of 
the  court  to  vacate  the  order.  The  receipt  of  money  on 
account  of  the  claim  does  not  waive  the  tort  or  absolve  the 
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wrong-doer  from  the  consequences  of  his  unlawful  act,  unless 
the  intention  to  the  contrary  is  plainly  manifest  (Murray  agt. 
Burling,  10  J.  R.,  172 ;  Sedgwick  on  Damages,  492 ;  Rey- 
nolds agt.  Shule,  5  Cow.,  323  ;  Hebberd  agt.  Stewart,  1  Hilt., 
207;  Burns  agt.  Morris,  4  Tyrw.,  485  ;  2  Greenleaf  on  Evi- 
dence, 639  ;  Bobbins  agt.  &^M,  20  How.  Pr.  R.,  366  ;  Par- 
sons agt.  Carver,  20  770w.  Pr.  .Z?.,  432). 

It  reduces  the  claim  pro  tanto,  if  not  sufficient  to  extin- 
guish it,  and  operates  only  in  either  case  in  mitigation  of  the 
damages  to  be  given  (Cases  supra.} 

The  order  made  at  special  term  should,  for  these  reasons, 
be  affirmed,  with  ten  dollars  costs  and  disbursements. 

DAVIS.  P.  J.,  and  DANIELS,  J.,  concurred. 
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N.  Y.  SUPERIOR  COURT. 
WILLIAM  J.  PEASE  agt.  MAURICE  J.  WALSH. 

Action  to  recover  for  services  in  procuring  a  lease  from  public  officers. 

Courts  will  never  aid  either  party  to  enforce  a  contract  which  is  prohibited 
by  positive  law  or  is  opposed  to  public  policy  or  is  contrary  to  good 
morals.  When  the  consideration  is  vicious,  the  contract  begets  no 
obligation. 

The  plaintiff  alleged  in  his  complaint  that  he  was  employed  by  the  defend- 
ant to  use  his  influence  with  the  department  of  docks  of  the  city  of  New 
York,  for  the  purpose  of  procuring  for  the  White  Star  Line  Steamship 
Company  a  lease  of  piers  Nos.  51  and  52  on  North  river,  for  the  term  of 
one  year  or  more,  at  as  low  a  rent  as  $50,000  per  annum,  for  which  use 
of  his  influence  the  defendant  agreed  to  pay  the  plaintiff  $15,000. 

The  plaintiff  claimed  to  have  used  his  influence  with  the  commissioners 
of  docks,  and  to  have  succeeded  in  procuring  such  lease,  at  the  annual 
rent  of  $45,000,  for  one,  with  a  privilege  of  renewal  for  fifteen  years, 
and  claims  from  the  defendant,  on  his  refusal  to  pay,  the  sum  of  $15,000, 
in  fulfillment  of  the  contract. 

Held,  on  demurrer  to  the  complaint,  that  the  contract  was  contrary  to 
morality  and  public  policy.  Judgment  for  the  defendant  on  the  demur- 
rer, with  liberty  to  the  plaintiff  to  amend  on  the  usual  terms. 

Special  Term,  June,  1875. 

THIS  is  an  action  brought  to  recover  $15,000,  which  sum 
the  plaintiff  claims  to  be  due  him  for  services  rendered  to  the 
defendant  in  procuring,  by  means  of  his  influence,  from  the 
commissioners  of  docks,  for  the  use  of  the  White  Star  line  of 
steamers,  a  lease  of  piers  51  and  52  North  river.  It  seems 
that  the  defendant  contracted  to  pay  plaintiff  the  above  men- 
tioned sum  of  money  if  he  should  succeed  in  procuring  a  lease 
of  the  said  piers  for  the  annual  rent  of  $50,000.  The  plain- 
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tiff  did  procure  this  lease  for  $5,000  less  than  the  sum  agreed 
upon,  and  for  a  term  of  fifteen  years,  and  the  defendant  not 
having  paid  the  plaintiff  for  his  services,  this  suit  was  brought. 
The  defendant  interposed  a  demurrer  to  the  complaint,  on 
the  ground  that  this  contract  was  void,  it  being  one  to  influ- 
ence public  officials,  and  therefore  against  public  policy. 

YAN  YOKST,  J.  —  No  right  of  action  can  spring  out  of  an 
illegal  contract,  nor  will  the  court  aid  either  party  to  enforce 
a  contract  which  is  prohibited  by  positive  law  or  is  opposed 
to  public  policy,  or  if  it  be  contrary  to  good  morals.  When 
the  consideration  is  vicious  the  contract  begets  no  obligation. 
The  plaintiff  alleges  in  this  case  that  he  was  employed  by  the 
defendant  "to  use  his  influence"  with  the  department  of 
docks  of  the  city  of  New  York,  either  with  all  or  some  one 
member  of  the  same,  and  in  such  manner  as  he  might  see  fit 
and  proper,  for  the  purpose  of  procuring  for  the  White  Star 
Line  Steamship  Company  a  lease  of  piers  Nos.  51  and  52,  on 
North  river,  in  the  city  of  New  York,  for  the  term  of  one 
year  or  more,  at  as*low  a  rent  as  $50,000  per  annum,  for 
which  use  of  his  influence  the  defendant  agreed  to  pay  the 
plaintiff  $15,000,  if  the  lease  was  procured  on  those  terms. 
The  plaintiff  claims  to  have  used  his  influence  with  the  com- 
missioners of  docks,  and  to  have  had  many  interviews  with 
some  one  member  of  the  same,  and  to  have  finally  succeeded 
in  procuring  a  lease  from  the  dock  department  for  the  White 
Star  line,  at  an  annual  rent  of  $45,000  for  one,  with  a  privi- 
lege of  renewal  for  fifteen  years.  The  complaint  does  not 
show  the  plaintiff's  business  or  profession,  nor  that  the  ser- 
vices to  be  rendered  by  him  were  those  of  a  lawyer,  broker, 
agent  or  person  devoted  to  any  special  lawful  pursuit,  in 
itself  either  useful  or  valuable.  The  consideration  to  support 
a  contract  must  have  some  appreciable  value,  moving  to  the 
party  obliged.  The  cause  of  action  disclosed  by  the  complaint 
may  be  regarded  either  as  sale  of  the  plaintiff's  "influence" 
in  the  ^direction  indicated,  or  as  an  agreement  to  exercise  it 
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over  all  or  some  one  of  the  members  of  the  dock  commission, 
for  the  sum  of  $15,000,  the  payment,  however,  dependent 
upon  the  success  of  this  influence  to  secure  the  lease  in  ques- 
tion. Judged  by  the  allegations  in  the  complaint  the  influ- 
ence was  successful,  for,  as  plaintiff  claims,  it  secured  a  lease 
for  fifteen  years  instead  of  one,  and  at  an  annual  rental  $5,000 
less  than  the  sum  the  defendant  was  willing  to  pay  for  a  lease 
of  the  piers  in  question.  It  may  be  well  judged  that  the 
members  of  the  dock  commission  are  not  to  be  moved  to  the 
granting  of  leases  of  public  docks  and  piers  through  the  influ- 
ence of  the  plaintiff,  exercised  over  one  or  more  of  its  mem- 
bers. To  yield  to  such  suggestions,  and  throw  a  loose  rein  on 
such  practice,  would  lead  to  the  sacrifice  of  public  and  private 
interests  and  morals.  How  such  influence,  through  one,  over 
all  the  members  of  the  commission,  could  be  exercised  in  a 
truly  useful  manner,  is  not  disclosed,  and  it  is  difficult  to  be 
conceived.  The  dock  commissioners  are  public  officers,  upon 
whom  rest  responsible  duties.  They  have  the  care  and  over- 
sight of  the  docks,  wharves  and  piers.  The  board  may  appro- 
priate any  of  such  wharves  or  piers  to  the  sole  use  of  special 
kinds  of  commerce,  and  may,  in  the  name  and  for  the  benefit 
of  the  corporation  of  the  city  of  New  York,  lease  any  or  all 
of  such'  property,  for  a  term  not  exceeding  ten  years  each. 
All  leases,  other  than  for  districts  appointed  by  the  board,  to 
special  commercial  interests,  shall  be  made  at  public  auction, 
to  the  highest  bidder  (Session  Laws  of  1871,  chap.  574; 
Laws  of  1870,  chap.  583,  sec.  37).  The  setting  aside  of  dis- 
tricts for  special  kinds  of  commerce  is  doubtless  a  great 
public  convenience.  The  result  is  to  gather,  and,  perhaps, 
limit,  to  some  distinct  quarter  the  separate  branches  of  com- 
merce of  which  this  city  is  the  center.  Snch  appropriation 
and  designation  would  depend  upon  the  good,  impartial  judg- 
ment of  the  commissioners,  so  as  best  to  meet  the  convenience 
of  all  concerned,  and  is  not  to  be  controlled  or  swayed  by  the 
influence  of  a  party  interested  in  procuring  a  lease  for  a  par- 
ticular steamship  line  of  a  pier  to  be  devoted  to  its  exclusive 
use.  Any  secret  influence  of  this  kind  could  not  be  other 
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than  pernicious.  "With  regard  to  leases  to  be  granted  to  the 
highest  bidder  at  public  action,  no  influence  to  control,  thwart, 
or  defeat  such  method  could  be  sanctioned.  The  tendency  of 
judicial  decision  is  to  frown  upon  all  efforts,  by  the  exercise 
of  illegitimate  influence,  to  control  the  deliberations,  judg- 
ments and  action  of  public  bodies  and  officers.  In  Harris 
agt.  Roofs  Executors  (10  Barb.,  489),  it  was  decided  that  no 
action  will  lie  for  services  as  a  lobby  agent,  in  attending  to  a 
claim  against  the  state  before  the  legislature,  agreements  in 
respect  to  such  services  being  against  public  policy  and  pre- 
judicial to  sound  legislation  A  In  Dawson  agt.  Seymour  (1 
Bos.,  88),  the  plaintiff  was  employed  by  the  firm  of  H.  C. 
Seymour  &  Co.  to  procure  for  the  firm,  from  the  directors  of 
a  railroad  company,  a  contract  for  the  building  of  its  road, 
and  agreed  to  pay  him  for  his  services,  should  he  succeed  in 
obtaining  the  contract,  the  sum  of  $10,000.  The  contract 
was  obtained  by  the  plaintiff,  through  the  influence  with  the 
directors  of  third  persons  employed  by  him,  his  own  agency 
being  concealed  ;  it  was  held  that  the  agreement  was  contrary 
to  morality  and  public  policy.  In  Gray  agt.  Hook  (4  Comst., 
449),  it  was  held  that  an  agreement  to  pay  a  person  for  his 
aid  and  influence  in  obtaining  an  office  is  illegal  and  void 
(Sedgwick  agt.  Stanton,  14  N.  Y.,  289).  Burke  agt.' Child, 
decided  in  the  supreme  court  of  the  United  States  in  October 
term,  1874,  would  seem  to  establish  that  claims  of  the  nature 
of  the  one  disclosed  in  this  action  cannot  be  enforced  by  the 
courts.  This  latter  is  a  highly  important  case,  and,  whilst  it 
may  be  said  that  it  announces  no  new  principle,  its  cogent 
reasoning  applies  a  law  of  condemnation  to  the  present  and 
kindred  claims.  That  any  influence  was,  in  fact,  exercised 
over  any  member  of  the  dock  commissioners  to  secure  the 
lease  in  question,  rests  exclusively  upon  the  plaintiff's  allega- 
tions, made  for  the  purpose  of  recovering  his  alleged  compen- 
sation from  the  defendant.  The  question  is  now  raised  upon 
a  demurrer  to  the  plaintiff's  complaint.  There  should  be 
judgment  for  the  defendant  on  the  demurrer,  with  liberty  to 
the  plaintiff  to  amend  on  the  usual  terms. 
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NEW  YORK  COMMON  PLEAS. 
OTIS  BROTHERS  &  Co.  agt.  JOHN  D.  VOORHIS  et  al. 

Meclianicsf  liens. 

The  notice  to  foreclose  mechanics'  liens,  required  by  sec.  5,  chap.  500, 
Laws  of  1863,  must  contain  a  statement  of  all  the  liens  filed  by  lienors 
other  than  plaintiff,  the  amount  thereof  and  the  times  of  filing  such 
liens. 

An  omission  of  this  character  is  fatal,  and  cannot  be  cured  by  amend- 
ment. The  court  does  not  get  jurisdiction,  and  the  proceedings  must 
be  dismissed. 

Any  party  on  whom  the  notice  is  served  may  make  the  objection;  but  a 
general  appearance  or  proceeding  in  the  matter  is  a  waiver  of  the 
objection. 

Special  Term,  at  Chambers,  May  21,  1875. 

PROCEEDINGS  to  enforce  mechanics'  lien  upon  premises  on 
Broadway,  Eighth  avenue,  Fifty-eighth  and  Fifty-ninth 
streets,  in  the  city  of  New  York,  owned  by  John  D.  Voor- 
his. Motion  by  owner  on  return  day  01  notice  to  foreclose 
lien  to  dismiss  proceedings,  on  the  ground  of  irregularity  of 
notice. 

J.  F.  DALY,  J.  —  The  statute  (Laws  of  1863,  chap.  500, 
section  5)  prescribes  the  notice  to  be  given  in  order  to  com- 
mence proceedings  to  foreclose  the  lien,  and  requires  that  it 
shall  state  "  the  liens  and  times  of  filing,  and  be  served  upon 
all  persons  having  filed  notices  of  lien,"  &c.  The  liens  thus 
required  to  be  stated,  with  times  of  filing  clearly  refer  to 
those  liens  filed  by  others  than  the  claimant  commencing  the 
VOL.  XLIX  35 


274  NEW  YORK  PRACTICE  REPORTS. 

* 

Otis  Brothers  &  Co.  agt.  Voorhis. 

proceeding.  The  omission  to  state  such  liens  and  times  of 
filing  is  not  a  merely  formal  defect  or  irregularity,  but  a  fail- 
ure to  comply  with  the  statute  in  matter  of  substance,  and 
cannot  be  cured  by  amendment,  but  is  jurisdictional  and  fatal 
to  the  proceeding  if  not  waived  by  a  general  appearance. 
As  to  all  parties,  therefore,  who  have  not  entered  such 
appearance,  these  proceedings  must  be  dismissed.  No  costs. 
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N.  Y.  SUPERIOR  COURT. 

EDWARD  DENT  agt.  JAMES  O.  W  ATKINS. 

A  decision  in  practice  upon  an  order  of  arrest. 

Under  the  rule  that  requires  an  indorsement  on  an  order  of  arrest,  it  is  not 
sufficient  that  the  indorsement  be  made  on  the  original  order  only  —  it 
must  be  also  made  upon  the  copy  served  upon  the  defendant. 

B<fnre  SPEIR,  •/.,  at  Chambers,  June,  1875. 
Edward  S.  Lawson,  for  plaintiff. 
George  W.  Gibbons,  for  defendant. 

An  order  of  arrest  was  granted  in  above  action  on  the  3d 
day  of  May,  1875,  against  defendant  for  fraudulently  obtain- 
ing money  from  the  plaintiff,  and  defendant  was  held  to  bail. 
He  was  arrested  by  the  sheriff  on  the  tenth  day  of  June, 
instant,  and  gave  the  usual  undertaking,  to  which  plaintiff's 
attorney  duly  excepted.  Defendant  then  served  notice  of 
justification  of  sureties,  and  they  were  examined  as  to  their 
sufficiency  on  the  twenty-second  instant.  Since  that  time  a 
motion  has  been  pending  to  set  the  sureties  aside  as  insuffi- 
cient, the  parties  appearing  daily  in  court  for  the  purposes  of 
the  motion.  Yesterday  an  order  to  show  cause  was  granted 
by  judge  SPEIR  why  the  order  of  arrest  should  not  be  vacated 
by  reason  of  the  failure  to  comply  with  rule  six,  requiring 
the  indorsement  of  the  rule  upon  the  order  of  arrest.  In  the 
argument  of  the  motion  it  appeared  that  the  rule  was  indorsed 
upon  the  original  order  delivered  to  the  sheriff,  but  not  upon 
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the  copy  served  upon  defendant.  Attorney  for  the  plaintiff 
insisted  that  the  rule  had  been  complied  with,  and  that  being 
simply  directory  to  the  sheriff,  did  not  go  to  the  merits  of 
the  arrest,  even  if  it  had  been  omitted  from  the  original.  The 
court  thought  otherwise,  and  vacated  the  order  of  arrest, 
holding  that  the  rule  should  be  indorsed  upon  the  copy  order 
as  well  as  original.  No  other  point  came  up  for  argument 
on  the  motion. 
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N.  Y.  SUPERIOR  COURT. 


THE  PRODUCE  BANK  OF  THE  CITY  OF  NEW  YORK  agt.  AUSTIN 
BALDWIN,  assignee,  &c.,  et  al. 

Title  of  asxiyncc  to  assigned  property  for  the  benefit  of  creditors. 

An  assignee  for  the  benefit  of  creditors  in  the  city  of  New  York,  is  bound 
to  cause  his  bond  to  be  filed  as  required  by  the  third  section  of  chapter 
348  of  the  Laws  of  1860,  in  the  office  of  the  clerk  of  the  county  where 
the  assignment  is  recorded.  Filing  it  in  the  office  of  the  clerk  of  the 
court  of  common  pleas  is  not  sufficient. 

The  affidavit  attached  to  the  schedule  or  inventory  of  the  debtor's  prop- 
erty, is  insufficient  where  it  is  sworn  to  before  a  notary  public  of  Kings 
county,  where  the  notary  has  not  filed  in  the  office  of  the  clerk  of  the 
city  and  county  of  New  York,  a  certified  copy  of  his  appointment  for 
the  county  of  Kings,  with  his  autograph  signature  as  required  by  chap- 
ter 807  of  the  Laws  of  1873. 

Special  Term,  July,  18T">. 

Tins  action  was  brought  by  the  plaintiff,  who  sues  under 
a  judgment  obtained  against  Joseph  Morton,  Leon  Weil  and 
Alphonse  Weil  of  this  city,  party  defendants  herein,  and 
Austin  Baldwin,  assignee  for  the  benefit  of  their  creditors, 
and  is  brought  to  set  aside  the  said  assignment  as  void. 

o  o 

D.  J.  Newland,  for  plaintiff. 

Fransioli)  Tilney  cfc  Jfos/ier,  for  defendant. 

FREEDMAN,  J.  —  In  Julimul  agt.  Rathltone  (39  N.  Y., 
369)  it  was  held  that  after  the  delivery  of  an  assignment  for 
the  benefit  of  creditors,  pursuant  t<>  chapter  348  of  the  Laws 
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of  1860,  and  before  compliance  with  sections  2  and  3  of  said 
act,  the  assignee  is  invested  only  with  an  inchoate  title,  which 
is  good  against  creditors,  provided  it  is  thereafter  perfected 
by  a  compliance  with  these  sections ;  but  that  in  case  of 
failure  so  to  comply  the  assignment  must  be  adjudged  void. 
The  assignee  in  this  case  was,  therefore,  bound  to  cause  his 
bond  to  be  filed  as  required  by  the  third  section  in  the  office 
of  the  clerk  of  the  county  where  the  assignment  had  been 
recorded.  This  has  never  been  done.  Filing  it  in  the  office 
of  the  clerk  of  the  common  pleas  is  not  sufficient.  I  am  also 
of  the  opinion  that  the  affidavit  attached  to  the  schedule 
or  inventory  of  the  debtors  which  was  filed  is  wholly  insuffi- 
cient. Chapter  600  of  the  Laws  of  1874,  amending  section  2 
of  chapter  348  of  the  Laws  of  1860,  does  not  help  the  assignee, 
because  he  has  not  availed  himself  of  its  provisions.  Besides, 
that  act  does  not  repeal,  but  is  in  addition  to  the  second  section 
of  the  act  of  1860,  as  construed  by  the  court  of  appeals,  and 
consequently  must  be  read  in  connection  with  it.  The  title 
of  the  assignee  in  this  case  must  therefore  stand  or  fall  with 
the  debtors'  compliance  with  the  requirements  of  that  section. 
One  of  their  requirements  is  that  a  certain  affidavit  shall  be 
made  by  every  debtor  and  annexed  to  and  delivered  with  the 
inventory  or  schedule.  Such  affidavit  can  only  be  taken 
before  an  officer  authorized  to  take  the  same  at  the  time 
and  place  at  which  it  is  taken.  The  affidavit  in  question  is 
dated  February  6th,  1874,  its  venue  in  the  city  and  county 
of  New  York  and  tiie  officer  who  took  it  subscribed  himself 
"Thomas  J.  Tilney  Notary  Public,  Kings  County."  It  is 
admitted  that  on  the  day  named  the  said  Tinley  was  not  a 
notary  public  appointed  in  and  for  the  city  and  county  of 
New  York,  and  that  he  had  not  filed  in  the  office  of  the 
clerk  of  the  city  and  county  of  New  York  a  certified  copy  of 
his  appointment  for  the  county  of  Kings,  with  his  autograph 
signature,  as  required  by  chapter  807  of  the  Laws  of  1873. 
This  statute  makes  such  filing  a  condition  precedent  to  the 
exercise  of  any  function  in  any  county  other  than  the  one 
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for  which  the  notary  is  appointed,  and  repeals  by  implication 
so  much  of  chapter  703  of  the  Laws  of  1872  as  is  in  conflict 
with  it.  The  defects  so  far  pointed  ont  being  sufficient 
within  the  decision  of  the  court  of  appeals  in  Juliand  agt. 
Rathbone  to  render  the  assignment  fraudulent  as  against  the 
plaintiff.  It  is  unnecessary  to  consider  the  effect  of  the 
tiling  of  the  inventory  in  the  office  of  the  clerk  of  the  court  of 
common  pleas  instead  of  in  the  office  of  the  clerk  of  the  city 
and  county  of  New  York,  as  required  by  the  sixth  section  of 
the  act  of  1860.  The  plaintiff  is  entitled  to  the  judgment 
prayed  for. 
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SUPREME  COURT. 

THE  PEOPLE  ex  Tel.  DENNIS  HOGAN,  &c.,  agt.  CORNELIUS 
FLYNN. 

V 

Construction  of  act  authorizing  appointment  of  cleric  and  assistant  ckrk  of 
district  courts  of  New  York. 

The  act  of  1872,  chapter  438,  by  section  1,  provides  that  there  shall  be  a 
clerk  and  an  assistant  clerk  in  each  of  the  district  courts  of  the  city  of 
New  York,  who  shall  be  appointed  by  the  justices  of  said  courts,  and 
that  they  shall  hold  office  and  perform  the  same  duties  and  possess  the 
same  powers  as  now  prescribed  by  law. 

The  clerk  and  assistant  are  for  each  of  the  district  courts,  who  shall  be 
appointed  by  the  justices  of  said  courts.  It  is  apparent  that  being  for 
each  of  the  courts,  the  words  "justices  of  said  courts"  is  a  collective 
phrase,  used  for  convenience,  the  act  embracing  all  of  the  courts.  This 
is  so  because  there  are  no  justices  of  these  courts.  There  is  but  one 
justice  for  each  court,  and  each  justice  is  to  appoint  the  clerk  and  his 
assistant.  They  are  to  be  appointed  by  each  justice  of  each  of  the  courts. 

The  term  or  duration  of  office  of  the  assistant  clerk,  not  having  been  pro- 
vided for  by  the  act,  the  Revised  Statutes  apply  and  govern  the  term, 
which  is  that  such  office  "  shall  be  held  during  the  pleasure  of  the 
authority  making  the  appointment." 

First  Department,  General  Term,  July  7,  1875. 

APPEAL  from  a  verdict  entered  by  direction  of  the  court, 
the  exceptions  to  be  heard  in  the  first  instance  at  the  general 
term. 

William  H.  Peckham,  for  defendant. 
Roscoe  H.  CJianning,  for  plaintiff. 

BKADY,  J.  —  The  act  of  1872,  chapter  438,  by  section  1, 
provides  that  there  shall  be  a  clerk  and  an  assistant  clerk  in 
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each  of  the  district  courts  of  this  city,  who  shall  be  appointed 
by  the  justices  of  said  courts,  and  that  they  shall  hold  office 
and  perform  the  same  duties  and  possess  the  same  powers  as 
now  prescribed  by  law.  It  also  provides  that  they  shall 
receive  the  same  salary,  and  for  its  payment  by  the  comp- 
troller. 

It  will  be  perceived  that  the  clerk  and  assistant  are  for 
"  each  of  the  district  courts  of  said  city,  who  shall  be  appointed 
by  the  justices  of  the  said  courts,"  and  it  is  quite  apparent 
that  being  for  each  of  the  courts,  the  words  "justices  of  said 
courts  "  is  a  collective  phrase,  used  for  convenience,  the  act 
embracing  all  of  the  courts.  This  is  so,  because  there  are  no 
justices  of  these  courts.  There  is  but  one  justice  for  each 
court,  and  each  justice  is  to  appoint  the  clerk  and  his  assistant. 

They  are  to  be  appointed  by  each  justice  of  each  of  the 
courts.  The  legislature  did  not  intend  to  confer  upon  a  num- 
ber of  justices  combined,  each  one  of  whom  held  a  court  of 
limited  jurisdiction  confined  to  a  particular  district,  the  right 
to  interfere  with  or  control  in  any  way  the  selection  of  the 
officers  of  the  court  in  which  each  presided;  officers  strictly 
local,  and  whose  duties  are  limited  to  the  court  for  which 
they  are  appointed. 

The  use  of  the  plural  number  is  frequent  in  statutes  which 
include  the  singular,  and  give  it  application  for  the  full 
purpose  and  object  of  the  act. 

Hence  the  provision  of  the  Revised  Statutes  to  remove  all 
questions  about  the  exercise  of  such  a  power : 

"Sec.  11.  AVhenever,  in  the  Revised  Statutes,  or  in  any 
other  statute,  words  importing  the  plural  number  are  used  in 
describing  or  referring  to  any  matters,  parties  or  persons,  any 
single  matter,  party  or  person  shall  be  deemed  to  be  included, 
although  distributive  words  may  not  be  used;  and  when  any 
subject,  matter,  party  or  person  is  described  or  referred  to  by 
words  importing  the  singular  number  or  the  masculine  gender, 
several  mutters  and  persons,  and  females  as  well  as  males,  and 
bodies  corporate  as  well  as  individuals,  shall  be  deemed  to  be 
You  XLIX  36 
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included  ;  and  these  rules  of  construction  shall  apply  in  all 
cases,  unless  it  be  otherwise  specially  provided,  or  unless 
there  be  something  in  the  subject  or  context  repugnant  to 
such  construction  "  (1  Edmonds,  p.  71 ;  3  12.  8.,  5th  ed.,  p. 
1106). 

Statutes  are  to  be  read  according  to  the  natural  and  obvious 
import  of  their  language  (Sedgk.  on  Statutes,  219,  and  cases 
cited). 

The  natural  and  obvious  import  of  the  language  used  in 
the  statute  of  1872  (supra],  with  proper  consideration  of  the 
subject  to  which  it  relates,  is  that  it  was  employed  collectively 
in  reference  to  the  appointment  "  by  the  justices "  for 
convenience  or  brevity,  and  not  to  give  them  the  power 
collectively  to  select  the  clerks  for  each  court.  The  language 
is  not  that  they  shall  select  or  appoint  the  clerks  and  assistants 
for  the  district  courts,  it  is  that  there  shall  be  a  clerk  and  an 
assistant  clerk  in  each  of  the  district  courts,  who  shall  be 
appointed  by  the  justices  of  said  courts. 

There  are,  as  suggested,  no  justices  of  any  one  of  the  courts 
named,  and  hence  it  means  justice.  This  disposes  of  the 
first  point. 

The  tenure  of  office  of  the  assistant  clerk  has  already 
received  the  consideration  of  this  court  in  the  case  of  The 
People  ex  rel.  Dolan  agt.  Lane,  and  which  went  from  this 
court  to  the  court  of  appeals.  It  was  held  in  that  case  that 
the  term  of  office  of  the  assistant  clerk  was  the  same  as  that 
of  the  clerk,  justices  INGRAHAM  and  DAVIS  concurring.  The 
controversy  was,  however,  upon  an  application  for  a  man- 
damus, and  the  decision  of  the  court  of  appeals  re  versing  that 
of  the  general  term  of  this  court,  was  based  upon  the  proposi- 
tion that  the  question  involved  could  not  properly  be  disposed 
of  on  a  proceeding  of  that  kind.  Judge  RAPALLO  said 
that  "  after  a  careful  examination  of  the  various  statutes  bear- 
ing upon  the  subject,  we  think  the  legality  of  the  removal  of 
the  relator  is  not  so  clear  that  we  can  dispose  of  the  case 
against  him  on  the  merits"  (People  ex  el.  Dolan  agt.  Lane 
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et  al.,  55  N.  Y.  JRep.,  219).  The  opinion  of  justice  HARDIN, 
rendered  at  the  special  term,  is  comprehensive,  and,  although 
the  question  is  one  of  delicacy,  and  not  free  from  difficulty, 
his  views  commend  themselves  to  the  better  consideration  of 
the  court.  Justice  DAVIS  entertained  some  doubt  of  the 
result  declared  by  the  general  term,  and  concurred  only 
because  it  was  hoped  that  the  point  involved  would  be  speed- 
ily presented  to  the  court  of  last  resort  and  disposed  of  there. 
The  adjudication  of  the  general  term  does  not,  therefore, 
possess  the  elements  of  stare  decisis.  It  was.  not  made  in  a 
proceeding  having  legal  vitality  in  reference  to  the  subject- 
matter  embraced,  and  one  of  the  two  justices  by  whom  it  was 
announced  was  not  entirely  satisfied  with  it.  Justice  HAKDIN 
taking  as  his  starting  point  the  omission  in  the  statute  of  any 
statement  of  the  term  of  office  of  the  assistant  clerk  held,  that 
as  a  necessary  sequence  the  provision  of  the  Revised  Statutes 
applied  where  the  constitution  and  the  special  law  failed  to 
declare  the  duration  of  the  office.  This  provision  is  that  such 
office  "  shall  be  held  during  the  pleasure  of  the  authority 
making  the  appointment  "  (1  R.  S.,  107,  Edmonds1  edition). 
The  application  of  this  provision  became  the  more  imperative 
from  the  fact  that  by  the  language  of  the  the  act  of  1872,  the 
assistant  clerk  was  in  effect  to  hold  office  as  now  prescribed 
by  law.  There  was  no  other  term  prescribed  by  law  than 
during  the  pleasure  of  the  authority  making  the  appointment. 
We  adopt  the  views  of  justice  HAKDIN  as  controlling  upon 
the  question  thus  briefly  considered,  and  sustain  the  exception 
relating  to  the  tenure  of  office  taken  in  the  court  below.  This 
makes  it  necessary  to  reverse  the  judgment  and  to  grant  a  new 
trial,  and  such  will  be  the  order.  The  decision  thus  made  is 
with  a  view  to  an  appeal  to  the  court  of  appeals,  whither  it 
is  declared  the  parties  design  to  go,  and  which  they  can  do  at 
once. 

Ordered  accordingly. 

DANIELS,  J.,  concurred.     DAVIS,  P.  J.,  dissented. 
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SUPKEME  COURT. 

ALEXANDER  F.  KEKCHEIS,  receiver,  agt.  WM.  J.  SCHLOSS  et  al. 
Proper  execution  of  assignment  for  tlie  benefit  of  creditors. 

An  assignment  for  the  benefit  of  creditors  should  be  made,  executed  and 
acknowledged  in  the  manner  and  according  to  the  forms  prescribed  by 
statute. 

Where  an  assignment  does  not  contain,  in  the  body  of  it,  the  names  of 
the  creditors,  &c.,  but  they  are  contained  in  a  schedule  with  the  order 
of  preference,  &c.,  the  schedule  must  be  annexed  to  the  assignment  and 
form  a  part  of  it,  before  the  latter  is  executed  and  acknowledged,  other- 
wise the  assignment  is  void. 

An  assignment  which  contemplates  that  the  schedule  of  creditors  be 
annexed  at  some  future  time  is  fraudulent  upon  its  face,  as  it  in  effect 
reserves  to  the  debtor  the  right  thereafter  to  designate  the  persons  who 
shall  be  preferred  in  the  distribution  of  the  assigned  property  and 
assets. 

N.  Y.  Special  Term,  February,  1875. 
Win.  II.  Dickinson,  for  plaintiff. 
S.  G.  Conable,  for  defendant. 

YAN  VOKST,  J.  —  As  the  creditors  whose  claims  were 
designed  to  be  paid  out  of  the  designated  property  and 
assets  are  not  named  in  the  body  of  the  assignment,  in  order 
to  have  made  a  sensible  and  perfect  instrument,  by  which 
the  assignors  would  be  guided  in  administering  the  trusts, 
and  by  which  all  concerned  would  be  bound,  the  schedules 
containing  the  names  of  creditors  and  their  order  of  prefer- 
ence should  have  actually  formed  a  part  of  the  assignment, 


NEW  YORK  PRACTICE  REPORTS.  285 

Kercheis  agt.  Schloss. 

and  have  been  annexed  thereto  at  the  time  of  its  execution 
and  deliver}'. 

Unless  a  schedule  containing  a  list  of  creditors  formed  a 
part  of  the  assignment  when  the  execution  of  the  same  is 
claimed  to  have  been  acknowledged  at  the  house  of  the 
defendant  Schloss,  the  instrument  in  the  form  in  which  it  is 
now  presented,  with  schedule  annexed,  was  not  then  acknowl- 
edged as  required  by  the  act  of  April  13,  I860  (Britton  agt. 
Lorenz,  45  N.  Y.,  54).  In  whidi  case  it  was  held  that 
unless  instruments  of  this  character  were  acknowledged  in 
conformity  to  the  act  they  are  void.  The  act  in  question  pro- 
vides that  every  conveyance  or  assignment  made  by  a  debtor 
of  his  estate  in  trust  to  an  assignee  or  assignees,  for  the  credi- 
tors of  such  debtor  shall  be  in  writing,  and  shall  be  duly 
acknowledged  before  an  officer  authorized  to  take  the 
acknowledgment  of  deeds,  and  the  certificate  of  such  acknowl- 
edgment shall  be  duly  indorsed  upon  such  conveyance  or 
assignment  before  the  delivery  thereof  to  the  assignee  or 
assignees  therein  named. 

There  is  no  evidence  that  at  the  time  of  the  acknowledg- 
ment of  the  execution  of  the  assignment  the  schedule  was 
annexed  thereto.  The  notary  who  took  the  acknowledgment 
says  he  believes  the  schedule  was  not  attached  at  the  time, 
and  that  but  one  paper  was  presented  to  him  for  acknowl- 
edgment. 

There  is  evidence  tending  satisfactorily  to  show  that  the 
schedule  was  not  then  actually  annexed. 

The  assignment  without  the  schedule,  was  filed  for  record 
in  the  county  clerk's  office  early  in  the  morning  of  the  day 
on  which  the  acknowledgment  was  taken,  and  the  schedule 
was  not  filed  until  about  three  o'clock  in  the  afternoon. 

And  while  the  assignment  is  executed  by  the  assignors  and 
assignees,  and  its  execution  witnessed  by  the  notary,  the 
schedule  is  signed  by  the  assignors  only,  and  their  signature 
is  witnessed,  not  by  the  notary,  but  by  Kilduff,  a  clerk  in 
the  office  of  the  attorney  who  prepared  the  assignment. 
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On  the  trial  the  defendants  claimed  that  the  schedule  was 
actually  present  before  the  notary  at  the  time  the  assignment 
was  executed,  acknowledged  and  delivered,  and  was  delivered 
with  it.  But  there  is  no  satisfactory  evidence  that  the 
schedule  was  then  signed,' or  that  it  was  actually  a  part  of 
the  instrument  which  was  then  executed  and  acknowledged. 
The  notary  evidently  did  not  so  understand  it.  And  the 
language  of  the  assignment  itself  would  seem  to  rebut  any 
presumption  that  the  schedule  was  then  regarded  as  actually 
forming  a  part  of  the  instrument.  It  is  as  follows  :  "  The 
said  party  of  the  second  part  shall  pay  all  the  debts  set  forth 
and  enumerated  in  a  schedule  of  debts  which  will  be  hereto 
annexed,  marked  schedule  B." 

This  language  is  explicit.  It  is  the  declaration  of  the 
parties  at  the  time  the  paper  was  signed,  and  clearly  indicates 
that  the  annexation  of  a  schedule  was  an  act  to  be  done  in 
the  future. 

At  best,  if  present  on  the  occasion  in  question,  the  schedule 
was  a  loose,  detached  sheet  of  paper,  and  not  annexed  to  or 
really  a  part  of  the  instrument  executed  and  acknowledged 
before  the  notary. 

If  the  schedule  was  not  actually  a  part  of  the  assignment 
when  executed  and  acknowledged,  but  was  annexed  afterward, 
such  act  would  make  a  new  deed. 

In  Moir  agt.  Brown  (14  Barl).,  39,  HAND,  «/.,)  it  was  held 
that  the  schedule  containing  a  specification  of  the  property 
concerned  would  have  controlled  and  limited  the  general 
words  of  the  assignment ;  that  such  schedule  not  being 
annexed,  the  assignment  was  insensible,  and,  as  against  credi- 
tors, did  not  convey  the  property  to  the  assignees. 

If  the  assignment  contemplated,  as  its  language  would  seem 
to  import,  that  the  schedule  of  creditors  was  to  be  annexed  at 
some  future  time,  it  would  be  fraudulent  upon  its  face,  as  it 
would,  in  effect,  reserve  to  the  debtor  the  right  thereafter  to 
designate  the  persons  who  should~be  preferred  in  the  distribu- 
tion of  the  assigned  property  and  assets. 
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An  assignment  for  the  benefit  of  creditors  which  substan- 
tially reserves  to  the  assignors  the  right  to  give  future  prefer- 
ences is  fraudulent  and  void  as  against  creditors  who  have 
not  assented  thereto. 

The  assignment  must  itself  fix  and  determine  the  rights  of 
creditors  in  the  assigned  property,  and  not  reserve  to  the 
assignors  the  power  of  substantially  doing  so  (Averill  agt. 
Loueks,  6  Barb.,  470 ;  Sheldon  agt.  Dodge,  4  Denio,  220). 

The  reason  why  the  reservation  of  such  power  in  the 
assignors  is  fraudulent  is  obvious.  The  debtor,  in  such  an 
assignment,  puts  his  property  beyond  the  reach  of  his  credi- 
tors, and  yet  reserves  the  right  to  control  the  manner  of  its 
distribution  among  them,  which  control  would  enable  him  to 
exact  from  them  such  terms  as  he  might  choose  to  offer. 

It  is  a  violation  of  the  statute,  which  declares  assignments 
made  with  intent  to  hinder,  delay  and  defraud  creditors,  to  be 
void.  The  intent  of  the  debtor  cannot  be  considered  other 
than  it  appears  in  the  instrument.  The  law  pronounces  such 
reservation  of  power  in  the  debtor  fraudulent. 

"  The  courts  have  found  great  difficulty  in  upholding 
assignments  which  give  a  preference  among  creditors;  and 
such  transfers  have  only  been  allowed  to  stand  where 
the  debtor  makes  an  absolute  assignment  of  his  effects  for  the 
benefit  of  those  to  whom  they  rightfully  belong."  Such  is 
the  language  of  BRONSON,  J.,  in  Goodrich  agt.  Downs  (6 
7/<7/,  438),  in  which  case  an  assignment  was  held  to  be  fraudu- 
lent because  it  contained  a  direction  that  the  surplus,  if  any 
after  paying  creditors,  should  be  returned  to  the  assignors. 

It  was  also  held  that  the  assignment  could  not  be  aided  by 
extrinsic  evidence ;  that  the  assigned  property  would  not  sell 
for  enough  to  pay  the  creditors  provided  for. 

The  assignment  was  held  to  be  fraudulent  on  its  face. 

Assignments  of  this  character  should  be  made,  executed 
and  acknowledged  in  the  manner  and  according  to  the  forms 
prescribed  by,  statute. 

The  observance  of  such  forms  should  be  guarded  by  the 
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courts,  and  all  means  by  which  fraud  may  be  accomplished 
should  be  cut  off. 

There  should  be  no  power  reserved  to  the  debtor  by  the 
assignment  to  interfere  with  the  distribution  of  the  assigned 
property  among  his  creditors,  and  no  means  or  opportunity 
reserved  to  him  in  any  way,  nor  for  any  length  of  time,  how- 
ever short,  after  the  execution  of  the  instrument,  to  make 
preferences  among  his  creditors,  or  to  use  the  assignment  as 
a  means  of  extorting  terms  from  his  creditors. 

As  the  language  of  the  assignment  under  consideration 
points  to  such  results,  and  in  terms  reserves  such  power,  and 
affords  the  means  for  its  improper  exercise,  by  the  annexation 
of  a  schedule  of  creditors  in  the  future,  it  should  not  be  sanc- 
tioned as  a  precedent,  but  should  be  adjudged  fraudulent  and 
void  as  to  the  plaintiff,  who  is  a  judgment  creditor,  with  an 
execution  returned  unsatisfied. 

There  should  be  a  judgment  declaring  the  assignment 
fraudulent  and  void  as  against  the  plaintiff,  and  for  an 
accounting. 
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N.  Y.  SUPERIOR  COURT. 


FRANCIS    "W.    HOLBROOK,    receiver,   agt.    SOLOMON    OKGLER, 
impleaded,  &c. 

Under  and  pursuant  to  the  act  of  1874,  relative  to  the  marine  court  of 
New  York,  that  court  may  entertain  supplemental  proceedings  and  exe- 
cute its  own  judgments  in  the  same  manner  as  other  courts  of  record, 
even  though  a  transcript  of  the  docket  of  its  judgments  has  been  filed 
in  the  county  clerk's  office.  Per  MONEI,L,  0.  J. 

Before  that  act  marine  court  judgments  over  twenty-five  dollars,  after 
being  docketed  in  the  county  clerk's  office,  were,  in  effect,  judgments  of 
the  court  of  common  pleas,  and  the  judges  of  the  latter  court  had 
exclusive  jurisdiction.  Per  MONELL,  C.  J. 

Although  section  294  of  the  Code  allows  the  examination  of  a  third  person 
alleged  to  have  property  of  the  judgment  debtor  before  the  return  of  the 
execution,  and  the  authority  to  appoint  a  receiver  is  given  by  section 
298  of  the  Code;  and  section  299  provides,  that  if  the  person  examined 
claims  an  interest  in  the  property  adverse  to  the  judgment  debtor,  such 
interest  shall  be  recoverable  only  in  an  action  against  such  person  by 
the  receiver,  yet  the  receiver  cannot  be  appointed  unless  upon  an  order 
for  the  examination  of  the  judgment  debtor.  This  latter  order  cannot 
be  sustained  unless  the  execution  has  been  returned  unsatisfied. 

The  proceeding  under  section  294  is  merely  in  aid  of  the  principal  pro- 
ceeding against  the  judgment  debtor,  and  must  be  had  in  connection 
with  it  and  cannot  be  resorted  to  independently  of  any  proceeding 
against  the  debtor. 

Where  an  execution  was  issued  and  not  returned,  and,  pending  its  exist- 
ence, the  creditor  takes  out  a  proceeding  under  section  294  against  a 
third  party  on  a  claim  that  he  has  property  of  the  judgment  debtor,  and 
a  receiver  having  been  appointed  iu  such  proceeding,  it  was  held  such 
appointment  was  invalid  and  conferred  no  right  on  the  plaintiff  to  sue. 

This  objection  is  available  by  the  defendant  in  the  action  on  an  answer 
controverting  the  appointment  of  the  receiver  and  his  authority  to  bring 
the  action. 

General  Term,  June,  1875. 
VOL.  XLIX  37 
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Before  CUKTIS  and  SEDGWICK,  Justices. 

THIS  action  was  brought  by  the  receiver  of  a  judgment 
debtor  appointed  in  proceedings  supplemental  to  an  execu- 
tion to  set  aside  an  assignment  in  trust  of  the  judgment 
debtor  as  fraudulent  as  to  creditors. 

On  the  21st  of  July,  1874,  a  judgment  was  recovered 
against  Herman  Ahrensdorf  in  the  marine  court  of  this  city, 
and  a  transcript  filed  in  the  office  of  the  clerk  of  the  city  and 
county  of  New  York.  Thereupon  execution  upon  the 
judgment  was  issued  to  the  sheriff  of  the  county,  and  while 
in  his  hands,  and  before  its  return,  an  order  was  made  by  a 
justice  of  the  marine  court  for  the  examination  of  a  third 
person  as  to  property  belonging  to  the  judgment  debtor, 
under  section  294  of  the  Code,  in  which  proceeding  the 
plaintiff  was  appointed  receiver  of  the  property  of  the  judg- 
ment debtor.  There  was  no  order  for  the  examination  of  the 
judgment  debtor,  nor  did  it  appear  that  the  execution  against 
liis  property  had  been  returned  unsatisfied. 

The  answer  controverted  the  appointment  of  the  receiver 
and  his  authority  to  bring  the  action,  and  alleged  that  the 
defendant  had,  in  good  faith,  executed  the  trust,  and  had 
paid  out,  in  pursuance  of  them,  all  the  money  and  property 
he  had  received  under  the  assignment.  On  the  trial  before 
chief  justice  MONELL  it  appeared  that  the  commissioner  had 
not  certified  in  the  certificate  of  acknowledgment  that  he 
knew,  or  had  made  known  to  him,  the  persons  who  exe- 
cuted it. 

The  defendant  proved  that  the  assignor  and  assignee  were 
present  before  the  officer  and  acknowledged  the  execution  of 
the  assignment.  He  further  proved  that  he  had  received  and 
paid  out,  mostly  for  expenses,  some  $700  or  $800. 

The  defendant  moved  to  dismiss  the  complaint  upon  the 
whole  case  upon  the  ground,  among  others,  that  the  plaintiff 
had  not  legally  been  appointed  receiver,  and  therefore  had  no 
standing  to  Sue. 
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J.  S.  cfc  C.  II.  Smith,  for  plaintiff 
D.  McMahon,  for  defendant. 

MONELL,  O.  J.  —  The  power  of  a  justice  of  the  marine 
court  to  make  an  order  for  the  examination  of  a  judgment 
debtor,  and  in  that  proceeding  to  appoint  a  receiver  of  the 
debtor's  property,  must  depend  upon  the  construction  and 
force  to  be  given  to  the  seventh  section  of  the  act  of  1874, 
entitled  "An  act  in  relation  to  the  marine  court  of  the  city 
of  New  York  "  (Laws  of  1874,  chapter  545). 

Previous  to  the  passage  of  that  statute  there  was  no  such 
power. 

The  section  referred  to  provides  that :  "  In  all  cases  when 
judgment  shall  be  recovered  in  said  court,  all  proceedings 
supplementary  to  execution  on  said  judgment,  under  the  pro- 
visions of  the  Code,  if  had  in  the  city  of  New  York,  shall  be 
had  and  completed  in  the  said  marine  court  in  the  same 
manner  and  with  like  effect  in  every  particular  as  now  allowed 
by  law  in  other  courts  of  record  ;  and  all  provisions  of  law 
relating  to  such  proceedings  shall  apply  to  said  marine  court 
as  fully  as  they  now  apply  to  any  other  court  of  record." 

Under  that  statute  the  marine  court  may  entertain  these 
supplementary  proceedings,  unless  deprived  of  jurisdiction 
by  the  effect  of  iiling  a  transcript  of  the  judgment  in  the 
county  clerk's  office. 

,  The  sixty-eighth  section  of  the  Code,  which  was  made 
applicable  to  the  marine  court,  provided  that  upon  filing  a 
transcript  with  the  clerk  of  the  county,  the  judgment  shall  be 
"enforced  in  the  same  manner  and  be  deemed  a  judgment  of 
the  court  of  common  pleas." 

That  section  was  also  made  applicable  to  justices' and  other 
inferior  courts  of  cities,  not  of  record. 

The  marine  court  at  that  time  was  not  a  court  of  record 
except  for  certain  purposes  (Huff  agt.  Knftpp,  5  J\T.  V.  It.. 
65 ;  Porter  agt.  Branson,  29  How.  Pr.  R.  202),  but  by  the 
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act  of  1872  (Laws  of  1872,  chapter  629),  it  is  declared  to  be  a 
court  of  record  for  all  purposes.  That  act  also  provided  that 
the  judgments  of  the  court,  docketed  with  the  county  clerk, 
shall  have  the  same  effect  as  a  lien,  and  be  enforced  in  the 
same  manner  as  a  judgment  of  the  court  of  common  pleas. 
It  will  be  seen  that  the  words  "  and  be  deemed  a  judgment  of 
the  court  of  common  pleas"  are  omitted,  and  the  repealing 
clause  of  all  acts  and  parts  of  acts  inconsistent  with  this  act, 
is  an  express  repeal  of  the  sixty-eighth  section  of  the  Code 
as  respects  the  marine  court.  The  act  of  1874  is  still  broader. 
Section  12  provides  that  the  judgment  of  the  court  may  be 
docketed  with  the  county  clerk,  and  shall  thereupon  have  the 
same  effect  as  a  lien,  "  and  be  enforced  in  the  same  manner 
as  any  other  judgment  of  said  court,"  thus  changing  it  from 
"  the  same  manner  as  judgments  of  the  court  of  common 
pit  as  "  and  leaving  it  with  the  marine  court  to  execute  its  own 
judgment  in  all  cases. 

This  change  in  the  statute  was  not  noticed  in  Matter  of 
Lippman  (decided  January  13£/*,  1875),  nor  was  it  neces- 
sary that  it  should  be  as  the  judgment  in  that  case  had  not 
been  docketed  with  the  county  clerk. 

It  is  quite  clear  therefore,  I  think,  that  under  the  last 
statute  the  marine  court  is  given  power  to  execute  its  own 
judgments  in  the  same  manner  that  other  courts  of  record 
may  do  ;  and  whether  docketed  with  the  county  clerk,  or 
otherwise,  an  execution  may  issue  from  such  court,  and  no 
longer  need  be  issued,  as  is  understood  to  have  been  the 
former  practice,  out  of  the  court  of  common  pleas. 

The  Code  regulating  proceedings  supplementary  to  an  exe- 
cution has  been  held  to  apply  to  justices'  judgments  which 
had  been  docketed  in  the  county  clerk's  office  which  covered 
the  judgments  of  the  marine  court,  which  had  been  docketed 
in  like  manner,  and  the  officer  authorized  to  make  the  order 
was  a  judge  of  the  court  of  common  pleas. 

When  the  section  of  the  Code  was  enacted,  and  down  to 
the  act  of  1874,  the  marine  court  judgments,  after  docket  in 
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the  county  clerk's  office,  were,  in  effect,  judgments  of  the 
common  pleas,  and  the  judges  of  that  court  had  exclusive 
jurisdiction. 

But  £a  it  was  competent  for  the  legislature  to  relieve  the 
marine  court  from  the  operation  of  the  sixty-eighth  section 
of  the  Code  and  give  it  control  over  its  judgments  in  respect 
to  the  manner  of  executing  and  enforcing  them,  it  was 
equally  competent  to  extend  its  jurisdiction  to  these  supple- 
mentary proceedings. 

This  has  been  done  and  the  marine  court,  under  the  act  of 
1874,  is  given  the  same  power  over  its  judgments,  and  the 
manner  of  executing  them,  as  is  possessed  by  other  courts  of 
record,  and  the  only  effect  of  docketing  in  the  county  clerk's 
office  is  to  make  the  judgment  a  lien  on  real  property,  as  pro- 
vided in  section  282  of  the  Code,  in  respect  to  the  judgments 
of  other  courts. 

Another  objection  is  that  the  court  cannot  appoint  a  receiver 
until  after  the  return  of  the  execution  unsatisfied. 

The  two  hundred  and  ninety-fourth  section  allows  the 
examination  of  a  third  person  alleged  to  have  property  of 
the  debtor  before  the  return  of  the  execution ;  and  the 
authority  to  appoint  a  receiver  is  given  by  the  two  hundred 
and  ninety-eighth  section.  The  two  hundred  and  ninety- 
ninth  section  provides  that,  if  the  person  examined  claims 
an  interest  in  the  property,  adverse  to  the  judgment  debtor, 
such  interest  shall  be  recoverable  only  in  an  action  against 
such  person  by  the  receiver.  There  are  several  decisions 
affecting  this  question. 

In  Kemp  agt.  Harding  (4  How.  Pr.  Rep.,  178),  the  appoint- 
ment of  a  receiver  was  made  under  section  294,  but  without 
notice  to  the  debtor,  who  appealed  from  the  order,  and  the 
general  term  of  the  fifth  judicial  district  held  that,  to  author- 
ize the  appointment  of  a  receiver,  in  section  298  of  the  Code, 
the  proceedings  should  be  against  the  debtor  to  reach  the 
property  generally,  and  not  under  the  two  hundred  and 
ninety-fourth  section,  of  third  persons  as  to  property  of 
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tke  debtor  in  their  hands,  and  that  without  such  personal 
proceedings  against  the  debtor,  a  receiver  could  not  be 
appointed.  That  case  has  been  approved  in  Baker  agt. 
Johnson  (4  Abb.  R.,  437),  where  it  was  held  that  a 
receiver,  appointed  without  an  order  for  the  examination 
of  the  judgment  debtor,  could  have  no  authority  to  sue,  and 
in  Sherwood  agt.  Buffalo,  &c.,  R.  R.  (12  How.  Pr.  R.,  136),  it 
is  said  the  proceedings  under  section  294  is  merely  in  aid  of 
the  principal  proceedings  against  the  judgment  debtor,  and 
must  be  had  in  connection  with  it,  and  cannot  be  resorted 
to  independently  of  any  proceeding  against  the  debtor.  Dan- 
ore  agt.  Lee  (16  Abb.,  215)  was  also  an  appeal  from  the  order, 
and  it  was  held  by  the  general  •  term  of  the  common  pleas 
that,  until  the  return  unsatisfied  of  an  execution,  a  receiver 
can,  in  no  case,  be  appointed. 

In  Andrews  agt.  Glenmlle  ^Woolen  Go.  (11  Abb.  \_N~.  $.], 
78),  the  court  say  :  Section  294  does  not  authorize  the  appoint- 
ment of  a  receiver,  nor  can  a  receiver  be  appointed  of  a 
particular  debt  or  a  particular  article  of  the  debtor's  property. 

These  are  sufficient  to  show  the  current  of  decision  setting 
strongly  against  the  power  to  appoint  a  receiver,  except 
upon  an  order  for  the  examination  of  a  judgment  debtor, 
and  I  think  they  are  sufficiently  uniform  to  serve  as  a  safe 
guide  in  determining  the  objection  to  the  plaintiff 's  right  to 
sue  in  this  case. 

The  proceeding  supplementary  to  the  execution  is  similar 
to  if  not  a  substitute  for  the  late  creditor's  bill,  which  could 
not  be  filed  until  all  legal  efforts  to  collect  the  judgment  had 
been  exhausted.  Hence  in  all  cases  it  was  necessary  to  show 
that  an  execution  upon  the  judgment  had  been  issued  and 
returned  unsatisfied. 

So  here  the  remedies  at  law  must  be  exhausted  against  the 
debtor's  property,  and  then  he  may  be  proceeded  against  to 
make  discovery  of  his  property,  and  the  other  proceeding  is 
merely  auxiliary  to  such  principal  proceeding. 

The  want  of  power  in  the  judge  to  appoint  a  receiver  upon 
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an  examination  under  section  294,  is  vital  to  the  plaintiff's 
right  to  sue,  and  the  objection  is  available  by  the  defendant 
in  this  action. 

The  defendant  must  have  judgment  dismissing  the  com- 
plaint, with  costs. 

From  this  judgment  the  plaintiff  appealed  to  the  general 
term,  and  the  cause  was  heard  at  the  June  general  term, 
1875,  before  judges  CURTIS  and  SEDGWICK. 

1.  S.  Smith,  for  appellant. 

I.  The  defects  related  in  the  opinion  were  apparent  on 
the  face  of  the  complaint.     The  learned  justice  held  that  the 
plaintiff  had  no  legal   capacity   to   sue  upon  the   cause   of 
action  set  forth  in  the  complaint.     This  objection  should  have 
been  taken  by  demurrer.     It  was  waived  by  the  omission  to 
demur  on  that  ground.     It  cannot  be  urged  in  such  case  on 
the  trial  or   on    appeal  (Code,  sec.   144,  sub.  2;   sec.    148; 
Palmer  agt.  Davis,  28  N.  Y.,  247;  Mosselman  agt.  Caen, 
34  Barb.,  68,  CLERKE,  P.  J.,  cited  25  N.  Y.,  586  ;  bobbins 
agt.  Wells,  18  Abb.,  191).     The  controverting  of  allegations 
of  complaint  merely  and  only  put  in  issue  the  fact  of  the 
existence  of  the  papers  mentioned.     These  produced,  plain- 
tiff 's  case  is  so  far  good  (Spencer  agt.  Hilton,  10  Wend.,  608). 

II.  The  order  of  the  judge  of  the  marine  court,  appointing 
plaintiff  receiver  cannot  be  attacked  collaterally  in  this  action 
(Le  Guin  agt.  Gouveneur,  \  Johns.  Cases,  492 ;  Embury  agt. 
Conner,  3 <  Cow.,  511,  522;  Nisson  agt.  Charnberlin,  3  Cow., 
331 ;    Wilcox  agt.  Jackson,  13  Pet.,  511 ;  People  agt.  Sturte- 
vant,  9  N.  Y.,  263 ;  Bangs  agt.  Dudcenfield,  18  N.  Y.,  597 ; 
Fisher  agt.  Hepburn,  48  N.  Y.,  53 ;  Kinner  agt.  Khmer, 
45  N.    Y.,  542 ;  Peck  agt,  Jenness,    17  Curtis   U.  S.  Sup. 
Court,  327). 

III.  Plaintiff   was  entitled    to  recover.     The   assignment 
was  void  on  its  face.     The  acknowledgment  was  fatally  defec- 
tive.    The  clause  certifying  that  the  parties  were  known  to 
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the  officer  was  essential  to  the  legal  composition  of  the  form, 
of  the  acknowledgment  required  to  be  indorsed  on  the  instru- 
ment before  delivery  (1  Li.  S.,  758,  sec.  9  ;  758,  sec.  15  ;  Laws 
1860,  oh.  348,  sec.  1 ;  Treadwell  agt.  Sackett,  50  Barb.,  440 ; 
Miller  agt.  Link,  2  Supreme,  86  ;  Kircheis,  recr.,  agt.  Schloss, 
decided  June  2,  1875). 

D.  McMahon,  for  respondent. 

I.  The  plaintiff  sued  as  receiver  of  the  property  of  Her- 
man Ahrensdorf,  under  sections  294  and  298  of  the  Code. 
The  order  appointing  him  receiver  is  dated  July  31st,  1874. 
The  execution  was  not  returned  until  September  17th,  1874, 
so  that  his  receivership  was  based  entirely  upon  section  294, 
which  is  a  proceeding  in  aid  of  an  execution  already  issued, 
but  not  returned,  to  reach  property  of  the  judgment  debtor 
in  the  hands  of  a  third  person.  The  plaintiff,  therefore,  does 
not  stand  in  the  light  of  a  receiver  under  a  creditor's  bill,  or 
upon  the  return  of  an  execution  unsatisfied.  Such  being  the 
case,  the  respondent  below  contended  that  the  plaintiff  could 
not  sustain  his  action  for  the  following  reasons : 

1.  He  had  proven  that  he  filed  his  transcript  of  judg- 
ment in  the  county  clerk's  office  of  New  York.     By  section 
68,  it  becomes  a  judgment  of  the  court  of  common  pleas  of  the 
city  and  county  of  New   York  ;  and  the   court  of  common 
pleas  alone  had  jurisdiction  to  appoint  the  receiver.     Such  is 
the  result  of  judge  DAVIS'  decision  in  the  case  of  Phillips 
agt.    The    City  Marshal.      The    laws   of    1874   were   only 
intended  to  vest  the  marine  court  with  the  powers  of  a  court 
of  record  in  supplementary  proceedings  where  the  judgment 
itself  had  not  become,  by  the  filing  of  a  transcript  in   the 
county  clerk's  office,  a  judgment  of  the  court  of  common 
pleas. 

2.  He  could  not  sustain  his  action  because  his  appoint- 
ment as  a  receiver  under  section  294,  the  execution  not  having 
been  returned  and  the  judgment  debtor  being  no  party  to  it, 
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was  invalid  (Kemp  agt.  Harding,  4  How.,  198;  Andrews 
agt.  GUnmlle  Woolen  Co.,  11  Abb.  P.  R.  \_N.  #.],  78). 

If  valid,  as  an  appointment  under  section  294,  it  was  only 
with  certain  limited  powers,  viz.,  to  recover  a  debt  due  from  a 
third  party  to  a  judgment  debtor,  or  specific  property  held  by 
a  third  party  and  unquestionably  belonging  to  the  judgment 
debtor.  As  such  limited  receiver  he  had  no  power  to  set 
aside  an  alleged  fraudulent  conveyance  ( Weyman  agt.  Childs, 
44  Barb.,  403 ;  Although  agt.  Walcott,  46  N.  Y.  Reps.) 

3.  The  plaintiff  could  not  sustain  his  action  because  it 
appears  by  his  own  proof  that  the  execution  on  this  judg- 
ment, on  which  he  was  appointed,  was  not  returned  unsatis- 
fied before  he  was  appointed  receiver. 

The  judge  below  sustained  the  last  ground  and  his  reason- 
ing is  conclusive. 

II.  The  plaintiff,  even  if  a  receiver,  could  not  sustain  his 
action  because  the  ground  upon  which  he  seeks  to  set  aside 
the  assignment   in  question  was   that  it  was  not  properly 
acknowledged,  and  the  certificate  of  such  acknowledgment 
duly  indorsed  upon  such  assignment  before  its  delivery. 

The  certificate  of  acknowledgment  is  sufficient  under  the 
act  of  1860  ( p.  594,  ch.  348,  sec.  1).  That  statute  does  not, 
in  case  of  acknowledgment  of  conveyances  of  real  estate,  pre- 
scribe the  form  of  the  certificate,  nor  does  it  provide  that  the 
form  of  such  acknowledgment  shall  be  the  same  as  in  cases 
of  acknowledgment  of  conveyances  of  real  estate ;  but  the 
statute  of  1860  simply  directs  that  the  instrument  shall  be  in 
writing,  shall  be  duly  acknowledged  before  an  officer  author- 
ized to  take  acknowledgments  of  deeds,  arid  the  certificate  of 
such  acknowledgment  shall  be  indorsed  on  the  instrument, 
all  of  which  was  done  in  this  case. 

This  assignment,  in  fact,  passed  no  real  estate. 

III.  The  provisions   of  the   statute   of  1860,  are  merely 
directory  so  far  as  regards  the  indorsement   of  the  proper 
certificate  (Ireland  agt.  RalKbun,  39  N.  Y.,  369). 

Ahrensdorf,  the  assignor,  in  his  testimony,  proved  distinctly 
VOL.  XLIX  38 
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the  fact  of  acknowledgment  of  himself  and  of  his  assignee, 
before  delivery  of  the  assignment,  of  its  execution.  He 
proved  that  the  assignee  took  possession  and  acted  under  the 
instrument.  The  act  of  1860,  therefore,  was  complied  with : 

1.  In  the  execution  of  the  instrument. 

2.  In  its  delivery. 

3.  In  its  acknowledgment. 

4.  In  acting  under  it  in  strict  conformity  with  the  act. 

The  claim  that  the  officer  did  not  give  the  proper  certifi- 
cate ought  not  to  vitiate  it,  inasmuch  as  in  ttiat  respect  the 
statute  is  merely  directory.  The  omission  of  the  acknowl- 
edging officer  to  give  the  proper  certificate,  should  not  make 
the  instrument  fraudulent  and  void  as  to  creditors. 

The  case  of  Miller  agt.  Link  (2  8.  C.  R.,  86),  is  not  precisely 
in  point,  because  in  that  case  the  judge,  who  delivered  the 
opinion  of  the  court,  alludes  to  the  fact  in  his  opinion  that 
there  was  no  other  evidence  of  the  execution  of  the  deed 
than  the  certificate  of  acknowledgment.  In  our  case  we 
proved  its  execution  and  acknowledgment. 

IY.  It  is  also  sufficient,  supposing  -that  the  certificate 
should  state  the  fact  that  the  parties  who  acknowledged  the 
instrument  were  known  to  the  officer  taking  the  acknowl- 
edgment, because  in  this  case  the  certificates  states,  "before 
me  personally  came  Herman  Ahrensdorf  and  Solomon  Org- 
ler, two  of  the  persons  described  in  the  foregoing  instrument." 

This  shows  he  knew  the  parties  to  the  instrument  (Adams 
agt.  Houghton,  3  Abb.  Pr.  [_N.  8.},  46). 

Y.  Prior  to  the  statute  (1  Revised  Laws,  1813,  369,  chap. 
97,  §  1,  since  codified  in  I  R.  S.,  769,  §  9 ;  do.,  1  R.  S.,  769, 
§  15),  it  was  held  to  be  unnecessary  to  set  forth  in  a  certificate 
of  any  deed  of  real  estate,  the  fact  that  the  person  acknowl- 
edging the  deed  was  known  to  the  officer  (Jackson  agt.  Gil- 
christ,  15  Johns.,  89 ;  Hunt  agt.  Johnson,  19  N.  Y.,  279  ; 
Cowder  agt.  Hopkins,  10  Paige,  183 ;  Maxwell  agt.  Chap- 
man, 8  Barl).,  579). 
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^  The  Revised  Statutes  does  not  apply  to  the  acknowledg- 
ment of  thfe  assignment. 

1.  Because  under  the  act  of  1860,  the  assignment  is  not 
required  to  be  by  deed. 

2.  The  assignment  in  question  passed  no  real  estate. 

The  leasehold  property  the  man  owned,  which  was  per- 
sonal estate,  was  brought  to  an  end  by  the  landlord  ejecting 
the  assignor  for  non-payment  of  rent  prior  to  the  execution 
and  delivery  of  the  assignment. 

3.  As  an  instrument  conveying  personal  property ,  it  was  good 
because  it  was  acknowledged,  and  the  assignee  had  taken  pos- 
session, and  had  turned  the  property  into  cash  prior  to  the  plain- 
tiff acquiring  any  specific  lien  upon  the  property  assigned. 

4.  The  first  section  of  the  act  of  1860,  does  not,  as  before 
maintained,  require  the  certificate  of  acknowledgment  to  be 
in  the  form  required  as  to  acknowledgments  of  deeds  of  real 
estate. 

CURTIS,  «/.,  delivered  the  opinion  of  the  court. 

The  proposition  contended  for  by  the  appellants  is  sub- 
stantially this :  That  after  the  issuing  and  before  the  return  of 
an  execution,  upon  an  affidavit  that  any  person  has  property 
of  the  judgment  debtor  or  is  indebted  to  him  in  an  amount 
exceeding  ten  dollars,  a  judge  may  appoint  a  receiver  of  all 
the  property,  debts,  equitable  interests,  rights  and  choses  in 
action  of  the  judgment  debtor  with  all  the  powers  of  a 
receiver  to  take  possession,  hold  and  dispose  of  the  same,  pre- 
cisely as  though  appointed  under  a  creditor's  bill,  or  in  pro- 
ceedings supplementary  to  execution,  after  the  return  of  an 
execution  unsatisfied.  It  might  be  hard  and  oppressive, 
while  an  execution  is  in  the  sheriff's  hands  that  will  be  satis- 
fied by  a  levy  and  sale,  or  by  the  efforts  of  the  judgment 
debtor  to  meet  it,  that  without  waiting  for  the  return  of  the 
process,  and  simply  upon  the  affidavit  above  referred  to,  a 
receiver  with  such  powers  should  be  appointed  and  compe- 
tent among  other  acts  to  subject  the  property  of  the  judg- 
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ment  debtor  to  the  burden  and  expenses  of  a  great  variety 
of  litigations.  The  jurisdiction  of  the  court  of  chancery  in 
reference  to  creditor's  bills,  defined  and  confirmed  by  the 
Revised  Statutes,  was  limited  to  those  cases  where  the  execu- 
tion had  been  returned  unsatisfied ;  the  creditor  was  compelled 
to  exhaust  his  legal  remedies,  before  resorting  to  a  court  of 
equity.  It  may  well  be  doubted  whether  the  framers  of  the 
Code  intended  to  change  the  rule.  It  is  evident  that  they 
sought  to  simplify  and  abridge  the  former  proceedings,  to 
obtain  payment  of  a  judgment  after  the  return  of  an  execu- 
tion unsatisfied,  and  that  if  they  had  intended  to  establish 
the  new  remedy  of  appointing  a  receiver,  and  obtaining  satis- 
faction prior  to  the  return  of  the  execution  unsatisfied,  it  is 
but  just  to  presume  that  they  would  have  used  some  language 
manifesting  such  intention.  A  careful  examination  of  the 
provisions  of  the  Code,  upon  which  the  appellant  bases  this 
claim,  fails  to  disclose  any  such  language.  So  far  as  this 
question  has  come  before  the  courts  for  consideration,  it 
seems  to  have  been  held  that  there  was  no  power  to  appoint 
a  receiver  except  when  an  order  for  the  examination  of  a 
judgment  debtor  had  been  first  obtained  (  Wayman  agt. 
Childs,  44  Barb.,  403  ;  The  Ocean  Nat.  Bank  agt.  Olcott, 
46  N.  F.,  18  ;  Darrow  agt.  Lee,  16  Abb.  Pr.,  215 ;  Kemp 
agt.  Harding,  4  How.  Pr.,  178 ;  Andrews  agt.  The  Glean- 
mlle  Woolen  Co.,  11  Abb.  \_N.  £.],  81). 

ISTo  order  for  the  examination  of  the  judgment  debtor  had 
been  obtained  in  the  present  case,  and  consequently  there 
was  a  want  of  power  in  the  judge  to  appoint  the  receiver. 
He  is,  therefore,  without  legal  capacity  to  act  as  such.  The 
answer  places  his  authority  to  so  act  in  issue.  The  objection 
was  available  and  duly  taken  by  the  defendant,  and  is  one 
that  is  fatal  to  the  plaintiff's  capacity  and  right  to  sue.  It 
becomes  unnecessary  to  consider  the  remaining  question 
raised  by  the  appeal.  The  judgment  appealed  from  should 
be  affirmed,  with  costs. 

Judgment  affirmed. 
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UNITED  STATES  DISTRICT  COURT. 

IN  THE  MATTER  OF  PHILIP  REIN,  bankrupt. 

Taxation  of  costs. 

The  standing  auditor,  under  general  order  30,  has  no  jurisdiction  to  tax  a 
marshal's  bill  of  costs. 

Southern  district  of  New  York. 

At  Chambers,  4  Warren  street,  in  the  city  of  New  York, 
in  said  district,  this  29th  day  of  June,  1875. 

I,  the  undersigned  register,  in  charge  of  the  above  entitled 
matter,  do  hereby  certify  to  this  honorable  court,  that  I  have 
been  applied  to  to  countersign  a  check  for  the  payment  of 
the  marshal's  fees  in  this  matter,  amounting  to  $391.30, 
which  I  declined  to  do  in  a  note  addressed  to  the  marshal,  a 
copy  of  which  is  hereto  annexed  marked  schedule  A,  for  the 
reason  therein  stated.  I  have  since  received  a  note  from  the 
marshal  which  is  hereto  annexed,  marked  schedule  B. 

In  compliance  with  the  request  therein  contained,  I  hereby 
certify  that  my  reasons  for  so  declining,  or  rather  for  the 
doubts  which  made  me  prefer  that  the  matter  be  submitted 
to  the  court  as  stated  in  my  said  note  to  the  marshal,  are  as 
follows : 

General  order  30,  provides  that,  "  Ten  days  before  the  day 
fired  for  the  consideration  of  the  assignee's  final  accounts  or 
at  any  other  time  fixed  by  the  court  *  *  *  the  marshal 
shall  file  with  a  master,  commissioner  of  the  court  or  *  *  * 
standing  auditor,  a  statement  of  fees,  including  prospective 
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fees  for  final  distribution,  which  shall  exhibit  by  items  each 
service,  and  the  fee  charged  for  it,  and  the  amount  received." 
It  is  very  clear  that  unless  all  the  preliminary  requirements 
are  strictly  complied  with,  the  auditor  could  get  no  jurisdic- 
tion to  tax.  He  is  an  officer  of  limited  powers,  not  sitting 
to  perform  the  duties  of  the  court  at  chambers,  and  nothing 
can  be  presumed  in  his  favor  ;  this  is  a  familiar  rule  and  one 
to  which  the  courts  rigidly  adhere.  He  can  exercise  no 
power  but  such  as  is  by  the  letter  conferred  upon  him. 

There  is  a  charge  in  the  bill,  "  Paid  James  Turney  for  ser- 
vices as  per  affidavit,  $100."  Also  a  charge,  "  Allowance  to 
marshal  for  custody  of  property  and  special  care  thereof, 
$200."  I  am  not  clear  that  these  charges  are  "  A  statement 
of  fees  which  exhibit,  by  items,  each  service  and  the  fee 
charged  for  it,"  within  the  meaning  of  the  general  order  30. 
Section  47  of  the  act  provides  four  classes  of  services  for 
which  the  marshal  may  have  fees  to  be  taxed  by  the  taxing 
officer.  These  two  charges  clearly  do  not  come  under  either 
of  the  first  three  provisions ;  and  as  to  the  fourth,  it  seems 
to  cover  only  disbursements  actually  made.  They  are  con- 
fined to  his  actual  and  necessary  expenses  upon  returning  the 
same  in  specific  items.  Bat  if  any  doubt  exists  as  to  the 
charge  of  $100  paid  Turney,  there  can  be,  I  think,  none  as 
to  the  charge  of  $200  for  "  allowance  to  marshal  for  custody 
of  property  and  special  care  thereof." 

It  is  true  that  under  the  provisions  of  the  following  clause 
the  court,  in  its  discretion  may,  for  cause  shown,  make  such 
further  allowance.  No  such  power  is,  however,  conferred 
upon  the  auditor,  nor  could  such  discretion  be  delegated.  The 
registers  holding  the  bankruptcy  court  at  chambers,  may,  by 
the  provisions  of  the  act,  exercise  this  function  perhaps,  but 
there  does  not  seem  to  be  any  rational  pretext  for  saying  that 
the  auditor  can  do  so. 

It  is  submitted  that  the  provisions  of  the  general  order  30, 
under  consideration,  is  of  doubtful  legality.  It  was  so  doubted 
by  the  district  judge  of  many  of  the  districts,  that  no  action 


NEW  YORK  PRACTICE  REPORTS.  303 

Matter  of  Rein. 

was  ever  taken  by  them  under  it.  I  think  the  question  of 
its  validity  has  never  before  been  presented. 

The  justices  of  the  supreme  court,  acting  as  justices  but 
not  as  a  court,  were  required  by  section  10  of  the  act,  to  do 
certain  things.  These  specified  things  they  could  do,  but 
things  not  specified  they  had  no  more  power  to  do  than  had 
the  justices  of  the  state  courts.  Indeed  the  rule  of  construc- 
tion in  such  cases  operates  as  a  prohibition  to  do  things  not 
specified.  It  cannot  be  pretended  that  the  section  in  ques- 
tion confers  upon  the  justices  the  power  to  create,  or  cause 
t»  be  created,  a  new  office,  one  not  contemplated  in  the  act, 
and  to  confer  upon  such  officer  powers  which  by  the  letter  of 
the  act  are  expressly  conferred  upon  officers  created  thereby. 
The  power  of  taxing  the  marshal's  costs,  fees,  &c.,  is  by  gen- 
eral order  5,  conferred  upo.n  the  registers  under  the  provision 
of  section  4,  which  provides  that  the  register  shall  "  sit  in 
chambers  and  dispatch  there  such  parts  of  the  administrative 
business  of  the  court,  and  such  uncon tested  matters  as  shall 
be  defined  in  general  rules  and  orders,  or  as  the  district  judge 
shall  in  any  particular  matter  direct."  There  cannot  be 
found  in  the  act  or  in  any  legislation  of  congress  any  war- 
rant for  creating  another  officer  and  conferring  upon  him 
functions  which  the  act  expressly  permits  them  to  confer  on 
the  registers.  By  thus  specifying  the  registers  as  the  per- 
sons upon  whom  such  functions  can  be  conferred,  congress 
has,  by  well  settled  rules  of  interpretation,  forbidden  the 
justices  to  confer  them  upon  any  one  else. 

I  am  rfot  now  considering  what  may  be  the  effect  of  the 
act  of  June  22,  1874.  I  am  onlv  considering  the  law  as  it 

v  O 

stood  at  the  time  the  marshal's  costs  were  taxed  by  the  audi- 
tor, to  wit,  April  5,  1875.  The  general  orders  now  in  force- 
were  adopted  April  12,  1875. 

It  was  doubts  of  this  character  that  led  me  to  desire 
instructions  from  the  court  before  countersigning  the  check. 

It  will  be  borne  in  mind  that  such  counter-signature  is  an 
auditing  pro  tanto  of  the  assignee's  account.  Auditing  is 
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held  to  be  a  judicial  function.     It  devolved  upon  me  the 
duty  of  an  examination.     I  have  not  proposed  to  exceed  the 
limit  of  the  duty  thus  devolved  upon  me. 
Respectfully  submitted. 

I.  T.  WILLIAMS, 

Register  in  bankruptcy. 


DECISION  or  THE  DISTRICT  JUDGE. 

I  concur  in  opinion  with  the  register  that  the  standing 
auditor  had  no  jurisdiction  to  tax  this  bill.  The  taxation 
must,  therefore,  go  for  nothing. 

SAMUEL  BLATCHFORD, 
July  29,  1875.  District  judge. 
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N.  Y.  COMMON  PLEAS. 

HAMEL  agt.  GRIFFITH  and  others. 

Motion  for  injunction  to  restrain  the  cutting  off  or  obstructing  drainage  of 
dwetting-Jtouses. 

"Where  a  common  owner  of  three  adjoining  dwelling-houses,  two  of  which 
are  drained  into  the  street  through  drain  pipes  connecting  with  those  in 
the  third  house,  sells  the  two  first  houses  without  any  reservation  or 
reference  to  the  drainage  thereof,  and  retains  the  third  house,  he  will  be 
enjoined  from  cutting  off  or  otherwise  interfering  injuriously  the  drains 
of  the  two  houses  sold,  which  connect  with  his  house  under  its  cellar, 
and  then  lead  to  the  street. 

At  Chambers,  August,  1875. 

THE  defendant  Griffith,  in  1873,  was  owner  of  three  houses 
and  lots,  Nos.  558,  560  and  562  West  Forty-ninth  street. 
The  drainage  of  the  houses  Nos.  560  and  562  was  through  a 
single  pipe  laid  beneath  the  cellars  and  communicating  with 
another  pipe  laid  beneath  the  cellar  of  No.  558,  the  latter 
pipe  being  the  only  conduit  for  all  the  houses  to  the  sewer 
in  the  street.  The  defendant  Griffith  conveyed  the  house 
and  lot  No.  560  to  one  Culgin,  who  conveyed  to  the  plaintiff 
in  July,  1874.  Defendant  Griffith,  in  December,  1874-,  con- 
veyed No.  558  to  one  Katx,  who  conveyed  to  the  defendant 
Strong,  but  these  conveyances  are  alleged  to  have  been  made 
in  bad  faith,  Griffith  still  remaining  in  possession  or  residing 
in  No.  558.  Defendant  Griffith  or  defendant  Strong  have 
attempted  to  obstruct  and  cut  off  the  communication  of  the 
drain  in  the  plaintiff's  premises  with  the  sewer  pipe  or  drain 
of  No.  558,  which  conveyed  plaintiff's  waste  water  and  soil 
to  the  street  sewer.  Plaintiff  applies  for  an  injunction. 
VOL.  XLIX  39 
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J.  F.  DALY,  «/. — The  premises  first  conveyed  by  defendant 
Griffith  were  the  dominant,  and  those  retained  by  him  (No. 
558)  the  servient,  in  respect  to  the  easement  claimed ;  and  if 
the  servitude  was  open  and  apparent  at  the  time  of  the  con 
veyance,  the  easement  passes  with  the  premises  and  cannot 
be  destroyed  by  his  act  or  that  of  his  grantee  (Lampmcm 
agt.  Milks,  21  N.  T.,  505).  Apparent  servitudes  are  defined 
to  be  not  only  such  as  are  visible  or  must  necessarily  be  seen, 
but  such  as  may  be  seen  or  known  on  a  careful  inspection  by 
a  person  ordinarily  conversant  with  the  subject  (Gale  &  W. 
on  JZasements,  p.  40 ;  quoted  with  approval  in  21  N.  Y., 
516).  When  defendant  became  the  owner  of  the  three 
houses  and  lots,  he  saw  that  the  drainage  of  the  houses  was 
effected  by  means  of  pipes  descending  through  the  cellars, 
and  he  must  have  known  that  these  pipes  communicated  with 
the  sewer  through  drains.  It  was  for  him  to  ascertain,  before 
conveying  any  of  the  premises,  whether  the  drainage  of  each 
house  was  separate,  if  he  desired  to  sever  the  premises  effect- 
ually and  sell  one  portion  independent  of  the  others.  In 
the  case  of  Butterworth  agt.  Crawford  (46  N.  Y.,  349),  it 
was  held  that  the  servitude  was  not  apparent,  because  the 
drain  pipe  was  laid  to  conduct  sewage  from  privies  in  the 
yard,  and  the  court  say :  "  There  was  nothing  in  the  situation 
or  appearance  of  the  premises  to  indicate  that  there  was  any 
drain,  drains  not  being  a  necessary  accompaniment  of  privies 
in  the  yard,  and  no  evidence  being  introduced  to  show  that 
drains  from  them  were  usual  in  the  locality  in  question."  It 
seems  to  follow  from  this  reasoning  that  where  the  appear- 
ances are  such  as  to  indicate  beyond  doubt  that  premises  are 
drained  by  underground  sewer  pipes,  and  the  owner  of  two 
such  houses  and  lots,  without  making  any  inquiry  as  to 
whether  the  drainage  of  the  two  houses  is  separate,  severs  by 
selling  the  dominant  tenement,  and  retains  and  subsequently 
conveys  the  servient,  he  and  his  grantee  hold  subject  to  the 
easement  in  the  drain,  if  there  be  one.  Houses  such  as  those 
mentioned  in  the  complaint,  are  drained  by  sewer  pipes  laid 
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under  ground,  to  which  the  gutter  and  other  waste  pipes 
descend  beneath  the  surface  of  the  cellar  or  the  yard.  It  is 
not  too  much  to  hold  owners  and  purchasers  to  the  obligation 
to  inquire,  or  the  responsibility  of  knowing,  where  these 
pipes  descend  to  and  by  what  channel  the  waste  water  reaches 
the  sewer.  It  is  not  a  matter  of  course  that  each  house  in 
this  city  is  drained  by  a  separate  sewer  connection.  There  is 
no  evidence  to  show  that  such  is  the  case,  or  that  the  owner 
or  purchaser  has  the  right  to  presume  that  such  is  the  case. 
The  injunction  asked  for  must  be  granted,  with  ten  dollars 
costs. 
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SUPREME  COURT. 
ALEXANDER  KENNEDY  agt.  THOMAS  KENNA. 

In  an  action  for  goods  sold,  where,  by  the  pleadings  and  bill  of  particulars, 
it  appears  that  the  examination  of  a  long  account  is  involved,  a  reference 
cannot  be  defeated  by  an  offer  of  the  defendant,  subsequent  to  the  ser- 
vice of  his  answer,  that  on  the  trial  he  will  not  dispute  or  question  the 
items  of  plaintiff's  claim,  as  to  their  number,  their  character,  their  value 
or  their  price. 

Such  an  offer  does  not  obviate  the  necessity  of  proving  each  sale  and 
delivery  to  the  defendant,  and  as  the  account  must  He  examined  to  that 
extent  a  reference  is  proper. 

The  principle  laid  down  in  Welsh  agt.  Darragh  (52  N.  T.  K,  590)  followed. 

Albany  /Special  Term,  August,  1875. 
Before  A.  M.  OSBORN,  Justice. 

THE  complaint  in  this  action  claimed  to  recover  the  sum  of 
$206,  balance  of  an  account  for  meat  alleged  to  have  been 
sold  to  defendant  at  various  times,  and  averred  that  the 
defendant  repeatedly  promised  to  pay  the  account.  The 
defendant  demanded  a  bill  of  particulars,  which  was  served, 
showing  dealings  between  the  parties  amounting  to  $1,240, 
and  over  fifty  different  items.  The  defendant's  answer  was 
verified,  and  consisted  of  a  general  denial.  Subsequently, 
the  answer  was  amended,  admitting  that  the  plaintiff  sold 
and  delivered  certain  goods,  but  denied  they  were  sold  to  the 
defendant,  and  further  denied  any  indebtedness  to  the  plain- 
tiff. The  other  allegations  of  complaint  were  admitted. 

Plaintiff  moved  for  an  order  of  reference.  Defendant 
opposed  the  motion,  and  read  an  affidavit,  in  which  he  stated 
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"  that  his  defense  consists  wholly  in  a  denial  of  the  sale  and 
delivery  of  the  goods  to  him,"  and  offered  "  to  stipulate  that 
on  jury  trial  of  the  issue  of  fact  joined  in  this  action,  he  will 
not  dispute  or  question  the  items  of  said  claim,  either  as  to 
their  number,  their  character,  their  value  or  their  price." 

Desmond  S.  Lamb,  for  defendant,  argued  against  a  refer- 
ence, citing  Seigel  agt.  Held  (36  How.  Pr.  R.,  506). 

Edward  J.  Meegan,  for  plaintiff. 

I.  By  section  271  of  the  Code,  the  court  may  compulsorily 
order  a  reference,  "  where  the  trial  of  an  issue  of  fact  shall 
require  the  examination  of  a  long  account  on  either  side." 

1.  The  Code  prescribes  that  issues  of  fact  in  ordinary  actions 
can  be  made  only  by  the  pleadings  of  the  parties  (Code, 
sees.  140  to  143). 

2.  The  complaint  set  forth  a  cause  of  action  referable  in  its 
nature,  and  when  motion  papers  were  served  the  plaintiff  was 
entitled  to  a  speedy  trial  by  reference. 

3.  Nothing  is  disclosed  by  the  pleadings  that  it  was  not  the 
defendant's  intention  to  contest  the  plaintiff's  claim  in  every 
respect;    and  it  is  contrary  to  the  genius  of  our  system  of 
practice  to  permit  a  defendant  to  supplement  his  answer  by 
affidavit,  containing  admissions,  with  the  avowed  purpose  of 
defeating  the  plaintiff  of  a  remedy  secured  him  by  the  Code. 

4.  Seigel  agt.  Held,  cited  by  defendant's  counsel,  is  very 
briefly   reported,   no   opinion    being   written,    and   nothing 
appears  from  the  case  to  warrant  the  proposition  in  the  syl- 
labus.   However,  this  case  is  overruled  in  Welsh  agt.  Darragh 
(52  N.  Y.  7?.,  590).     It  is  there  held  that  "  the  character  of 
the  action  is  determined  by  the  complaint.     If  that  is  upon 
contract  the  action  is  referable."     CHURCH,  Ch.  J.,  at  page 
593,  says :     "  To  some  extent,  therefore,  the  account  must  be 
examined,  and  the  several  items  considered  upon  the  trial." 

5.  In  the  case  at  bar,  the  account  must  be  examined  to  some 
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extent.  The  plaintiff  must  prove  each  item,  a  sale  and 
delivery  to  defendant ;  and  is  much  stronger  than  Welsh  agt. 
Darragh  (supra),  for  there  the  plaintiff  had  merely  to  identify 
the  property  delivered. 

6.  The  defendant  does  not  stipulate  that  if  there  be  any 
recovery  at  all  it  be  for  the  full  amount  claimed,  but  puts 
Upon  the  plaintiff  the  burden  of  proving  each  sale,  as  if  no 
admission  was  made. 

II.  The  motion  for  reference  is  opposed  in  bad  faith  and 
for  delay.  The  defendant  verifies  and  serves  an  answer 
containing  a  general  denial.  Subsequently,  he  verifies 
and  serves  an  amended  answer,  so  as  to  admit  the  allegation 
in  the  complaint  that  lie  had  repeatedly  promised  to  pay  the 
account  sued  upon.  He  fails  to  state  who  he  claims  is  the 
real  debtor.  The  court  should  not  lend  itself  to  obstruct  the 
collection  of  a  claim  against  one  who,  upon  the  pleadings, 
concedes  that  he  repeatedly  promised  to  pay  it.  A  reference 
is  discretionary  in  so  far  that  no  appeal  lies  (Hatch  agt.  Wolf, 
30  Now.  Pr.,  65 ;  Smith  agt.  Dodd,  3  E.  D.  Smith,  ,348). 

Judge  OSBOEN  granted  the  motion,  and  ordered  that  the 
cause  be  referred  to  D.  Cady  Herrick,  Esq.,  to  hear  and 
determine  the  same  —  ten  dollars  costs  of  making  and  opposing 
motion  to  abide  the  event. 
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Where  a  marriage  contract  is  found,  upon  due  proof,  to  have  been  pro- 
cured by  deception  and  fraud,  it  will  be  declared  void. 

Ulster  county. 

To  the  supreme  court  of  the  state  of  New  York  : 

In  pursuance  of  an  order  of  this  court,  made  in  the  above 
entitled  action,  by  which  it  was  referred  to  me,  the  under- 
signed, as  referee  to  take  proof  of  all  the  material  facts 
charged  in  the  complaint  and  answer,  and  to  report  the  same 
to  the  court,  together  with  my  opinion  thereon,  I,  the  sub- 
scriber, as  such  referee,  do  hereby  report : 

That  I  have  taken  the  proofs  offered  in  this  action,  counsel 
for  both  parties  attending,  and  such  proofs  are  hereto  sub- 
joined and  made  a  part  of  this  report. 

That  on  the  21st  day  of  July,  1872,  in  the  city  of  New 
York,  the  plaintiff  and  defendant  were  united  in  marriage 
according  to  the  rites  and  ceremonies  of  the  Hebrew  church, 
both  parties  for  several  years  prior  thereto  having  been  arid 
then  being  inhabitants  and  residents  of  the  state  of  New 
York ;  and  the  plaintiff  married  the  defendant  under  the 
belief  that  she  was  free  from  disease  and  physically  compe- 
tent and  capable  to  perform  toward  him  all  the  duties  and 
functions  of  a  wife,  including  the  bearing  of  children. 

That  at  the  time  of  said  marriage  the  defendant  had,  and 
for  four  or  five  years  previous  thereto  had  had,  vaginal  and 
uterine  leucorrhoea,  for  which  she  had  been  under  medical 
treatment,  but  was  not  cured,  and  marriage  was  sought  as  a 
means  of  cure. 
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After  marriage  there  was  a  profuse  and  very  offensive  dis- 
charge from  the  diseased  parts,  covering  her  underclothing 
and  causing  such  a  stench  that  her  husband  could  not  occupy 
the  same  bed  with  her  and  scarcely  the  same  room.  A  medi- 
cal examination  showed  that  the  neck  of  the  womb  was 
indurated,  raw  and  considerably  enlarged,  and  there  was  an 
offensive  discharge  from  the  uterus  and  also  from  the  vagina, 
and  the  disease  appeared  to  have  existed  for  some  considerable 
time  and  to  have  become  chronic. 

The  defendant  at  first  denied  that  she  was  diseased,  but 
finally  admitted  to  her  husband  that  she  had  been  diseased 
for  three  or  four  or  five  years,  and  had  been  under  medical 
treatment,  and  that  "her  folks  told  her  if  she  got  married 
she  would  get  better." 

Her  father  and  some  of  her  family  relatives  seem  to  have 
been  very  persevering,  active  and  artful,  with  the  knowledge 
of  the  defendant,  in  bringing  about  and  hastening  her  mar 
riage  with  the  plaintiff  after  they  became  acquainted. 

The  fact  that  she  offered  herself  to  the  plaintiff  for 
marriage,  amounted  to  a  representation  which  the  plaintiff 
had  the  right  to  believe,  that  she  was  in  a  marriageable  con- 
dition and  free  from  any  disease  which  would  hinder  her  from 
entering  into  that  relation.  Nevertheless  she  concealed  her 
diseased  condition  from  the  plaintiff  and  thus  induced  him  to 
marry  her,  and  but  for  this  deception  and  fraud  the  plaintiff 
would  not  have  married  her. 

The  plaintiff  has  not  lived  or  cohabited  with  the  defendant 
since  he  discovered  her  diseased  condition. 

The  parties  have  no  children  and  never  have  had  any. 

There  is  testimony  tending  to  show  that  the  defendant  has, 
since  this  action  was  commenced,  been  cured.  This  testimony 
is  mainly  that  of  Dr.  John  O.  Bronson,  inasmuch  as  Dr. 
Charles  A.  Budd's  testimony  depends  almost,  if  not  exclu- 
sively, for  the  identity  of  the  defendant  upon  the  testimony 
of  Dr.  Bronson.  Dr.  Bronson  appeared  confused  and  con- 
siderably excited  while  on  the  witness  stand,  without  any 
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apparent  cause,  and  altogether  he  did  not  impress  me  as  a 
very  safe,  accurate  or  reliable  witness.  He  appeared  to  have 
a  strong  feeling  of  bias  in  favor  of  the  defendant.  He  stated 
that  in  giving  his  testimony  he  had  mistaken  the  case  of  the 
defendant  for  the  case  of  Miss  Euchback,  and  produced  his 
account  or  memorandum  book  to  confirm  this  view,  although 
he  could  not  find  Miss  Euchback's  name  on  his  book  for  that 
time,  and  although  he  had  not  treated  Miss  Euchback  for  any 
such  disease.  But  for  the  deception  and  fraud  aforesaid,  the 
plaintiff  would  not  have  married  the  defendant,  and  for  this 
deception  and  fraud,  it  is  my  opinion  that  the  plaintiff  is 
entitled  to  judgment  declaring  void  the  said  marriage  con- 
tract, on  the  ground  that  his  consent  thereto  was  obtained  by 
fraud. 

The  cure  of  disease  is  very  desirable  and  proper,  but  mar- 
riage and  the  possible  taint  of  children,  as  a  means  of  cure,  is 
a  fraud  upon  the  party  on  whom  it  is  practiced,  for  which  the 
law  affords  a  remedy. 

Dated  July  17,  1875. 

JOHN  E.  VAN  ETTEN, 

Referee. 
VOL.  XLIX.  40 
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UNITED  STATES  SUPKEME  COUKT. 

THE  HOME  INSURANCE  COMPANY  or  NEW  YORK,  plaintiff  in 
error,  agt.  JOHN  F.  MORSE  and  CHARLES  C.  PAIGE. 

Removal  to  Federal  Court  —  agreement  not  to  do  so  void. 

The  statute  of  Wisconsin,  passed  in  1870,  prohibits  any  fire  insurance 
company,  organized  under  the  laws  of  any  other  state,  to  take  risks  or 
transact  any  business  of  insurance  in  that  state  by  any  agent  therein, 
unless  such  company  (among  other  requirements)  "  shall  first  appoint 
an  attorney  in  this  state  on  whom  process  of  law  can  be  served,  contain- 
ing an  agreement  that  such  company  will  not  remove  the  suit  for  trial 
into  the  United  States  circuit  court  or  federal  courts,  and  file  in  the 
office  of  the  secretary  of  state  a  written  instrument,  duly  signed  and 
sealed,  certifying  such  appointment,  which  shall  continue  until  another 
attorney  be  substituted." 

In  pursuance  of  this  statute  the  plaintiff  in  error,  on  the  1st  of  July,  1870, 
appointed  an  attorney  by  an  instrument  containing,  with  the  power  of 
attorney,  an  agreement  not  to  remove,  by  the  acts  of  the  company,  suits 
commenced  in  the  courts  of  that  state  into  the  United  States  courts. 

Held,  that  there  is  no  sound  principle  upon  which  such  agreements  can  be 
enforced.  Every  citizen  is  entitled  to  resort  to  all  the  courts  of  the 
country,  and  to  invoke  the  protection  which  all  the  laws  of  these  courts 
may  afford  him.  A  man  may  not  barter  away  his  life,  or  his  freedom,  or 
his  substantial  rights. 

July,  1875. 

IN  error  to  the  supreme  court  of  the  state  of  Wisconsin. 

Mr.  justice  HUNT  delivered  the  opinion  of  the  court. 

This  action  was  commenced  in  the  circuit  court  of  Winne- 
bago  county,  Wis.,  to  recover  the  amount  alleged  to  be  due 
upon  a  policy  of  insurance  issued  by  the  plaintiff's  in  error  to 
the  defendants  in  error  upon  the  steamboat  Diamond.  The 
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Home  Insurance  Company  is  a  corporation  organized  under  the 
laws  of  the  state  of  New  York,  and  having  its  office  and 
principal  place  of  business  in  the  city  of  New  York.  The 
company  entered  its  appearance  in  the  Winnebago  county 
suit  and  h'led  its  petition  to  remove  the  cause  to  the  United 
States  court  for  the  eastern  district  of  Wisconsin.  The  peti- 
tion was  in  the  form  required  by  the  twelfth  section  of  the 
act  of  1789,  and  was  accompanied  by  a  bond  with  sufficient 
bail  as  required  by  that  act.  The  circuit  court  of  Winnebago 
county  refused  to  grant  the  prayer  for  removal,  but  proceeded 
to  the  trial  of  the  cause.  A  verdict  wasrendered  against  the 
company,  judgment  entered  thereon,  and,  upon  an  appeal  to 
the  supreme  court  of  Wisconsin,  the  same  was  affirmed.  The 
insurance  company  now  bring  a  writ  of  error  to  this  court. 
The  case  of  The  Montello  was  argued  at  the  same  time  with 
the  present ;  both  cases,  as  it  was  understood,  involving  the 
question  whether  the  Fox  river  was  a  navigable  water  of  the 
United  States.  The  decision  of  that  question  is  not  essential 
to  the  judgment  to  be  rendered  in  the  present  case.  The 
refusal  of  the  state  court  of  Wisconsin  to  allow  the  removal 
of  the  case  into  the  United  States  circuit  court  of  Wisconsin, 
and  its  justification  under  the  agreement  of  the  company  and 
the  statute  of  Wisconsin,  form  the  subject  of  consideration  in 
the  present  suit.  The  statute  of  Wisconsin  in  question  was 
passed  in  the  year  1870,  and  therein  it  is  declared  that,  "it 
shall  not  be  lawful  for  any  fire  insurance  company,  association 
or  partnership,  incorporated  by  or  organized  under  the  laws 
of  any  other  state  of  the  United  States  or  any  foreign  govern- 
ment, for  any  of  the  purposes  specified  in  this  act,  directly  or 
indirectly  to  take  risks  or  transact  any  business  of  insurance 
in  this  state  unless  possessed  of  the  amount  of  actual  capital 
required  of  similar  corporations  formed  under  the  provisions 
of  this  act,  and  any  such  company  desiring  to  transact  any 
such  business  as  aforesaid,  by  any  agent  or  agents  in  this 
state,  shall  first  appoint  an  attorney  in  this  state  on  whom 
process  of  law  can  be  served,  containing  an  agreement  that 
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such  company  will  not  remove  the  suit  for  tfial  into  the 
United  States  circuit  court  or  federal  courts,  and  file  in  the 
office  of  the  secretary  of  state  a  written  instrument,  duly 
signed  and  sealed,  certifying  such  appointment,  which  shall 
continue  until  another  attorney  be  substituted"  (Laws  Of 
1870,  chapter  56,  section  22,  page  87  ;  or  1st  Taylor  Statutes, 
page  958,  section  22).  Desiring  to  do  business  in  the  state  oi 
Wisconsin,  and  in  compliance  with  the  provisions  of  this 
statute,  the  Home  Insurance  Company  of  New  York,  on  the 
1st  day  of  July,  1870,  filed  in  the  office  of  the  secretary  oi 
state,  Wisconsin,-  ah  appointment  of  Henry  S.  Durand  as 
their  agent  in  that  state,  on  whom  process  might  be  served. 
The  power  of  attorney  thus  filed  contains  this  clause  :  "  And 
said  company  agrees  that  suits  commenced  in  the  state  courts 
of  Wisconsin  shall  not  be  removed  by  the  acts  of  said  com- 
pany into  the  United  States  circuit  or  federal  courts."  The 
state  courts  of  Wisconsin  held  that  the  statute  and  the 
agreement  under  it  justified  a  denial  of  the  petition  to  remove 
the  case  into  the  United  States  court.  The  insurance  com- 
pany deny  this  proposition,  and  this  is  the  point  presented 
for  consideration  :  Is  the  agreement  thus  made  by  the  insur- 
ance company  one  that,  without  reference  to  the  statute, 
would  bind  the  party  making  it?  Should  a  citizen  of  the 
state  of  New  York  enter  into  an  agreement  with  the  state  of 
Wisconsin  that  in  no  event  would  he  resort  to  the  courts  of 
that  state,  or  the  federal  tribunal  within  it,  to  protect  his 
rights  of  property,  it  could  not  be  successfully  contended  that 
such  an  agreement  would  be  valid.  Should  a  citizen  of  New 
York  enter  into  an  agreement  with  the  state  of  Wisconsin, 
upon  whatever  consideration,  that  he  would  in  no  case,  when 
called  into  the  courts  of  that  state  or  the  federal  tribunals 
within  it,  demand  a  jury  to  determine  any  rights  of  property 
that  might  be  called  in  question,  but  that  such  rights  should 
in  all  cases  be  submitted  to  arbitration  or  to  a  decision  of  a 
single  judge,  the  authorities  are  clear  that  he  would  not 
thereby  be  debarred  from  resorting  to  the  ordinary  legal  tri- 
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bunals  of  the  state.  There  is  no  sound  principle  upon  which 
such  agreements  can  be  specifically  enforced.  We  see  no  dif- 
ference in  principle  between  the  cases  supposed  and  the  case 
before  us.  Every  citizen  is  entitled  to  resort  to  all  the  courts 
of  the  country,  and  to  invoke  the  protection  which  all  the 
laws  of  these  courts  may  afford  him.  A  man  may  not  barter 
away  his  life,  or  his  freedom,  or  his  substantial  rights.  In  a 
criminal  case  he  cannot,  as  was  held  in  Cancemi's  Case  (18 
N.  Y.  R.,  128),  be  tried  in  any  other  manner  than  by  a  jury 
of  twelve  men,  although  he  consent  in  open  court  to  be  tried 
by  a  jury  of  eleven  men.  In  a  civil  case  he  may  submit  his 
particular  case,  by  his  own  consent,  to  an  arbitration,  or  to 
the  decision  of  a  single  judge.  So  maybe  omit  to  exercise 
his  right  to  remove  his  suit  to  a  federal  tribunal  as  often  as 
he  thinks  fit,  in  each  recurring  case.  In  these  aspects  any 
citizen  may,  no  doubt,  waive  the  rights  to  which  he  may  be 
entitled.  He  cannot,  however,  bind  himself  in  advance  by 
an  agreement,  which  may  be  specially  enforced,  thus  to  for- 
feit his  rights  at  all  times  and  on  all  occasions  whenever  the 
case  may  be  presented.  That  the  agreement  of  the  insurance 
company  is  invalid  upon  the  principles  mentioned,  the  follow- 
ing cases  are  cited  :  Nutt  agt.  Home  Ins.  Co.  (6  Gray,  174); 
Colb  agt.  New-England  M.  Ins.  Co.  (6  Gray,  192) ;  Hobls 
agt.  Manhattan  Ins.  Co.  (56  Maine,  421) ;  Stephen*  HI  agt. 
P.,  F.  <£  M.  Ins.  Co.  (54  Maine,  70);  Scott  agt,  Arenj  (5 
House  of  Lords  Cas.,  811).  They  show  th;it  agreements  in 
advance  to  oust  the  courts  of  the  jurisdiction  conferred  by  law 
are  illegal  and  void. 

Reversed,    the  chief  justice  and    Mr.  justice    DAVIS   dis- 
senting. 
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SUPREME  COURT. 

JOHN  II.  PLATT,  assignee  in  bankruptcy  of  the  Stuyvesant 
Bank,  agt.  ASAHEL  CHAPIN  and  others. 

Bona  fide  Jwlder  for  value. 

The  Stuyvesant  Bank,  just  before  its  failure,  received  on  deposit  an  accom- 
modation check  drawn  by  the  defendants  upon  the  Sixth  National  Bank. 
The  Stuyvesant  Bank  gave  credit  therefor  on  its  books  to  the  payees 
thereof,  who  deposited  it.  The  Sixth  National  Bank  declined  to  honor 
the  check,  which  afterward  passed  into  the  plaintiff's  hands,  as  assignee 
in  bankruptcy  of  the  Stuyvesant  Bank. 

Held,  that  the  Stuyvesant  Bank  did  not  become  bona  fide  holders  of  the 
check  for  value,  and  that  its  assignee  had  no  right  of  action  upon  it 
against  the  accommodation  drawers. 

Tried  at  New  York  Circuit,  May,  1875,  without  a  jury  ; 
decided  July,  1875. 

TRIAL  by  court  without  a  jury  upon  a  written  stipulation 
admitting  the  facts. 

Waldo  Hutchins,  for  plaintiff. 
Geo.  W.  McAdam,  for  defendant. 

WESTBROOK,  J.  —  The  stipulation  between  the  attorneys 
admits  that  the  defendants,  on  the  12th  day  of  October,  1871, 
made  their  check  for  the  sum  of  $1,690,  on  the  Sixth  National 
Bank,  payable  to  the  order  of  Weston  &  Schlichting. 

The  check  was  made  for  the  accommodation  of  the  payees, 
who  paid  nothing  therefor,  and  who  having  received  it 
deposited  it  in  the  Stuyvesant  Bank,  duly  indorsed  by  them,  the 
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bank  crediting  them  upon  its  books  with  the  amount  thereof. 
The  payees,  however,  did  not  draw  against  the  check,  and  on 
the  day  of  its  deposit  the  bank  stopped  payment  and  was 
afterward  adjudged  a  bankrupt  and  the  plaintiff  appointed  its 
receiver,  who  now  brings  a  suit  upon  the  check.  The  state- 
ment of  the  case  would  seem  to  be  conclusive  argument 
against  the  right  to  recover.  The  bankrupt  institution  which 
the  plaintiff  represents  has  never  parted  with  a  cent,  and  if 
a  recovery  is  to  be  had  it  is  upon  the  technical  ground  that 
the  valueless  credit  it  gave  upon  the  books  to  the  payees  of 
the  check  made  it  a  bona  fide  holder  of  the  instrument. 

It  is  conceded  that  the  deposit  and  credit  gave  the  depositors 
a  right  of  action  against  the  bank,  but  that  question  is  not 
the  one  to  be  determined.  The  point  is,  did  the  credit  to  the 
depositors  —  from  which  they  derived  no  benefit  —  make  the 
bank  the  holder  for  value  so  as  to  recover  against  the  makers? 
The  payees  clearly  could  not  recover,  and  is  the  assignee  of 
the  bank  in  any  better  position  ? 

If  the  institution  which  the  plaintiff'  represents  could 
be  called  a  holder  tor  value,  it  would  be  by  the  substitution 
of  names  for  things.  It  .has  in  fact  parted  with  nothing, 
and  the  credit  it  gave  the  payees  represents  really  nothing. 

Without  the  citation  of  an}'  authority,  and  as  an  original 
question,  I  should  hold  that  the  bank  having  parted  with  no 
value  for  the  check  is  in  no  better  position  to  maintain  the 
action  than  the  payees  thereof.  The  exact  question  is.  how- 
ever, decided  in  the  Fulton  /fr«j&agt.  Iyhcnix  Bank  (1  Hall, 
562).  The  defendants  are  entitled  to  judgment. 

Judgment  accordingly. 
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NEW  YOKE  SUPERIOR  COURT. 

McDoNALD  agt.  FRAZIEK  and  others. 
Demurrer  to  complaint  for  defect  of  parties  defendant. 

The  testator,  G.,  was  seized  of  real  and  personal  estate,  and,  by  his  will, 
gave,  in  trust,  the  income  thereof  to  his  daughter,  wife  of  F.  (F.  being 
made  trustee),  during  her  life,  and,  at  her  death,  to  apply  the  net  rents 
and  income  to  the  education  and  support  of  her  children  until  they 
should  arrive  at  the  age  of  twenty-one  years,  when  the  same  should  be 
given  and  equally  divided  among  all  her  children. 

The  complaint  of  the  plaintiff  charged  that  the  defendants  named  therein 
combined  together  to  change  the  title  to  said  real  estate,  and  by  certain 
proceedings  taken  by  them,  under  color  of  law  and  otherwise,  fraudu- 
lently and  against  the  express  letter  and  spirit  of  said  will,  and  without 
any  power,  did  make  and  convey  the  said»real  estate  in  fee  to  the  wife 
of  F.,  who  claims  thereby  to  be  seized  of  the  same  by  record  title  and  in 
possession.  Plaintiff  alleged  that,  being  ignorant  of  these  fraudulent 
proceedings,  and  believing  the  defendants  to  be  the  owners  of  said  real 
estate,  entered  into  a  contract  with  them  for  the  improvement  thereof, 
and  claimed,  for  work,  labor  and  materials,  the  sum  of  $12,028,  which 
defendants  refused  to  pay,  prayed  for  an  injunction  and  receiver,  and 
for  an  accounting,  &c. 

Held,  that  the  complaint  was  demurrable  for  want  of  proper  parties;  that 
the  infant  children  of  Mrs.  F.  and  devisees  under  the  will  should  be 
made  parties  defendant,  in  order  to  a  complete  determination  of  the 
controversy. 

Special  Term,  August,  1875. 

Two  demurrers  were  interposed  for  account  of  parties.  The 
complaint  is  in  equity  and  sets  up  that  John  Gordon,  being 
seized  of  certain  real  and  personal  estate,  by  his  will,  gave  in 
trust  the  income  thereof  to  his  daughter,  the  defendant,  Mary 
Frazier,  the  wife  of  Fitzgerald  Frazier,  the  trustee,  during 
her  life,  and,  at  her  death,  to  apply  the  net  rents  and  income 
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to  the  education  and  support  of  her  children  until  they  should 
arrive  at  the  age  of  twenty-one  years,  when  the  same  should 
be  given  and  equally  divided  among  all  her  children.  It  then 
charges  that  all  the  defendants  named  in  the  complaint  com- 
bined together  to  change  the  title  to  said  real  estate,  and  by 
certain  proceedings  taken  by  them,  under  color  of  law  and 
otherwise,  fraudulently  and  against  the  express  letter  and 
spirit  of  said  will  and  without  any  power,  did  make  and  con- 
vey the  said  real  estate  in  fee  to  the  said  Mary  Frazier,  who 
claims  to  be  seized  of  the  same  by  record  title  and  is  in  pos- 
session. That  afterward  the  plaintiff,  without  any  knowl- 
edge of  the  aforesaid  proceeding  of  the  defendants,  believing 
the  title  to  be  in  them,  entered  into  a  contract  with  the 
defendants  Fitzgerald  Frazier  and  wife,  to  improve  the  said 
real  estate,  and  did  so  improve  the  same  with  the  assent  and 
concurrence  of  the  other  defendants,  by  the  erection  of  a 
building  thereon,  and  that  there  is  justly  due  to  the  plaintiff, 
for  work,  labor  and  material,  the  sum  of  §12,028,  which  the 
defendants  refused  to  pay  after  demand  made.  That  at  the 
time  of  the  decease  of  the  said  Gordon,,  the  real  estate  was 
worth  $35,000,  and  that  the  same  is  worth  since  the  improve- 
ment the  sum  of  $110,000,  and  that  other  persons  or  corpora- 
tions have  other  claims  against  the  premises  for  work  and 
materials  furnished  and  done  upon  the  said  building,  and  are 
entitled  to  come  in  as  joint  plaintiffs,  and  avail  themselves  of 
the  benefits  of  any  judgment  which  may  be  rendered  in  the 
action.  An  injunction  is  asked  for  restraining  the  defend- 
ants from  conveying  or  mortgaging  the  premises  and  collect- 
ing the  rents,  and  that  a  receiver  be  appointed,  and  that  the 
defendants  account  with  the  plaintiff  and  other  claimants, 
and  that  the  interest  of  all  the  defendants  be  charged  with 
the  payment  of  the  claims,  and  that  the  real  estate  be  .-old 
under  direction  of  this  court,  and  that  the  shares  of  th<^ 
defendants  be  appropriated  to  the  payment  of  the  aforesaid 
claims,  concluding  with  a  prayer  for  other  and  general  relief. 
The  demurrers  are  interposed  upon  the  ground  that  three 
VOL.  XLIX.  41 
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infants,  children  of  Mary  Frazier  and  devisees  under  the 
will,  are  now  living  and  should  be  made  parties  defendant. 

SPEIR,  J.  — It  is  quite  clear,  I  think,  that  these  infant  chil- 
dren of  the  trustee  and  his  wife  should  be  made  parties  to 
this  action.  By  the  will  of  John  Gordon,  the  common 
source  of  title,  the  trustee  is  expressly  authorized  after  the 
death  of  testator's  daughter,  who  takes  a  life  estate,  to  apply 
the  net  rents,  issues  and  profits  of  both  the  real  and  personal 
estate  to  the  education  and  support  of  her  children  until  they 
arrive  at  the  age  of  twenty-one  years,  when  the  trustee,  by 
the  terms  of  his  trust,  must  convey  all  the  real  and  personal 
estate  to  the  said  children,  share  and  share  alike.  These 
infant  children  are  not  charged  with  the  unauthorized  and 
fraudulent  acts  of  the  defendants,  nor  could  they  be  ;  and, 
admitting  that  their  vested  estate  as  remainder  in  fee  could 
not  be  touched  by  the  alleged  conduct  of  the  parties  charged, 
it  cannot  be  contended  that  the  provision  made  for  their  sup- 
port and  education  during  infancy  should  be  put  into  the 
hands  of  a  receiver  without  being  represented.  The  question 
is  not  because  they  are  not  liable  therefor  no  claim  can  be 
made  against  them,  as  contended  by  plaintiffs  counsel.  But 
the  question  is,  their  rights  and  interests  being  fixed  by  their 
benefactor  under  his  testamentary  act,  can  those  rights  be 
interfered  with,  even  by  a  court  of  equity,  without  bringing 
them  before  the  court  ?  The  bare  attempt  by  parties  who  in 
fact  are  the  natural  guardians,  as  well  as  their  nearest  blood 
relations,  to  divest  infants  of  their  estate  furnishes  the  best 
reasons  for  calling  them  before  a  court  of  equity  when  an 
appeal  is  made  to  apply  a  remedy  for  so  great  a  wrong.  It 
is  not  possible  to  know  what  judgment  may  be  finally  made  ; 
whether  the  property  shall  be  ordered  to  be  sold  as  prayed 
for,  in  order  to  adjust  the  several  interests  of  all  concerned. 
Assuming  that  the  plaintiff  shall  succeed,  I  think  that  no  com- 
plete determination  of  this  controversy  can  be  had  unless 
these  children  be  brought  in.  The  defendants  must  have 
judgment  on  their  demurrer. 
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COUKT  OF  APPEALS. 

JOHN  TBACY,  JR.,  appellant  agt.  SAMUEL  CORSE,  respondent. 

Whatever  may  be  the  true  view  as  to  the  time  when  a  forfeiture  takes 
place  under  the  internal  revenue  acts,  it  is  by  the  judgment  alone  of  the 
courts  in  which  the  forfeiture  is  sought  to  be  enforced  that  it  can  be 
ascertained  and  determined. 

If  the  government  may  be  deemed  to  have  an  inchoate  title  from  the  time 
the  offense  is  committed,  it  is  not  consummated  until  after  a  judicial  con- 
demnation. 

If,  after  a  seizure,  the  possession  is  abandoned  by  the  government,  and  a 
decree  of  forfeiture  is  not  obtained,  the  title  and  the  right  of  possession 
is  in  the  original  owner. 

A  collector  of  internal  revenue  under  that  part  of  the  provisions  of  sec- 
tion 48  of  the  act  of  Congress  of  June  80th,  1864,  as  amended 
by  the  ninth  section  of  the  act  of  July  13th,  1866,  authorizing  the  sale 
of  property  seized  when  it  may  be  liable  to  perish,  or  become  greatly 
reduced  in  value  by  keeping,  or  when  it  cannot  be  kept  without  great 
expense,  has  no  power,  although  he  takes  the  proceedings  provided  for 
in  that  act,  to  sell  a  barge  or  vessel  as  perishable. 

A  barge  is  not  an  object  or  thing  upon  which  a  tax  was  liable  to  be 
imposed,  nor  was  it  a  tool,  implement  or  instrument  within  the  mean- 
inf  of  that  section.  The  sale  provided  for  in  the  forty-eighth  section  is 
a  sale  of  property  liable  to  seizure  under  that  section. 

The  power  of  sale  conferred  upon  a  collector  is  ministerial,  and  not 
judicial;  and  a  sale  made  by  a  collector  in  a  case  not  within  the  statute 
neither  divests  or  confers  any  title.  As  between  a  purchaser  under  such 
a  sale  and  a  party  acquiring  the  title  from  the  owner,  the  lattcr's  title 
must  prevail. 

A  subsequent  decree  of  condemnation  of  the  proceeds  of  the  collector's 
sale,  by  the  United  States  district  court,  cannot  affect  the  title  of  those 
claiming  under  the  original  owner  when  the  barge  was  not  in  the 
custody  of  the  court  at  (he  time  of  the  decree. 

There  are  two  reasons  for  not  giving  such  a  decree  the  effect  claimed  for  it : 

First.  The  court  pronouncing  it  did  not  have  the  custody  of  UK;  barge, 
nor  was  it  subject  to  its  process,  and  the  decree  does  not  adjudicate 
directly  that  it  was  forfeited. 
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Second.  The  only  persons  summoned  or  notified  by  the  marshal  to  appear 
were  those  claiming  an  interest  in  the  proceeds  of  the  collector's  sale. 

The  general  principle  is  well  established,  that  a  court  proceeding  in  rem 
must  have  the  custody  of  the  res  in  order  to  pronounce  a  valid  judgment. 

Before  justices  CHURCH,  GROVER,  RAPALLO,  ANDREWS, 
JOHNSON,  ALLEN  and  FOLGER. 

CUNNINGHAM  &  TOMPKINS,  owners  of  a  barge  called  the 
Franklin,  for  the  consideration  of  $2,500,  sold  the  said  vessel 
to  one  Roach.  Roach,  simultaneously  therewith,  gave  back 
two  notes,  dated  May  11,  1868,  for  $1,000  each,  payable  one 
at  six  months  and  one  at  twelve  months  after  date  (for  part 
of  the  purchase-money),  and,  to  secure  said  notes,  executed 
a  chattel  mortgage  on  the  said  barge,  recorded  in  the  New 
York  custom-house  on  May  12,  1868. 

This  mortgage  contained  a  provision  that,  "In  case  of 
default  in  payment,  it  should  be  lawful  for  the  mortgagees  to 
enter  into  and  upon  the  said  vessel,  in  any  dock  or  waters 
she  might  be,  and  to  take  and  carry  her  away,  and  to  sell 
and  dispose  of  her  at  public  or  private  sale,  for  the  best  price 
they  might  obtain.  And  the  mortgagees  were  empowered 
to  become  the  purchaser  or  purchasers  at  such  sale,  and  to 
execute  and  deliver  the  necessary  bills  of  sale  to  the  pur- 
chaser thereof,"  &c. 

When  the  first  of  these  notes  became  due,  it  was  unpaid, 
and  on  the  24th  December,  1868,  the  mortgagees  executed  a 
power  of  attorney  to  a  sheriff —  the  vessel  at  that  time  lying 
in  Jersey  waters  —  to  seize  and  sell  the  said  barge  under  the 
mortgage,  because  of  the  default  in  payment  of  the  first  of 
said  notes. 

Under  the  said  mortgage  and  power,  the  attorney  took 
possession  of  the  barge,  advertised  her  for  sale  in  the  Hudson 
County  Democrat,  and  sold  her  as  she  lay,  in  Jersey  City,  to 
the  highest  bidder,  and  Samuel  Corse,  the  respondent,  bought 
her  in  for  $1,650  cash,  and  thereupon  the  said  attorney  for 


NEW  YORK  PRACTICE  REPORTS.  325 

Tracy  ngt.  Corse. 

the  mortgagees  executed  a  bill  of  sale  to  the  respondent  recit- 
ing the  mortgagees'  proceedings  and  sale. 

Mr.  Corse  took  possession  of  the  barge  and  commenced 
improvements  on  her,  and  while  so  in  possession  of  her,  the 
appellant  brought  an  action  to  test  the  title  by  claim  and 
delivery. 

And  it  is  on  issues  joined  in  that  suit  that  the  cause  below 
was  tried. 

On  the  trial  the  jury  found  the  value  of  the  vessel  at 
§2,500,  and  damages  for  its  detention,  $549.30  ;  and  the  jus- 
tice ordered  the  verdict  to  be  entered  for  the  defendant  but 
judgment  to  be  suspended,  to  enable  the  exceptions  to  be 
heard  in  the  first  instance  at  the  general  term.  The  general 
term  affirmed,  judge  LEARNED  delivering  the  opinion  ;  from 
which  appeal  is  now  taken  to  this  court. 

The  appellant's  case  was  founded  on  a  title  acquired  by 
him  under  this  state  of  facts,  viz. : 

John  Tracy,  the  appellant,  bought  the  vessel  in  question 
on  the  3d  of  August,  1868,  at  a  sale  made  by  Alexander 
Spaulding,  United  States  collector  of  internal  revenue,  for 
the  sum  of  $1,000.  The  bill  of  sale  by  Spaulding,  the  col- 
lector, to  Tracy,  recited  that  on  June  2d,  1868,  he  caused  the 
barge  Franklin  (of  160  tons  burden)  to  be  seized  opposite 
Weehawken,  in  the  North  river,  she  being  at  that  time  fitted 
up  for,  and  actually  engaged  in,  the  business  of  illicitly 
manufacturing  spirits,  in  violation  of  internal  revenue  laws. 
That  the  said  barge  was,  by  order  of  said  collector,  moored 
to  the  dock,  foot  of  Thirty-first  street,  city  of  New  York, 
and  placed  in  charge  of  a  keeper,  and  that  the  expense  of 
keeping  her  was  very  great ;  and  in  consideration  thereof, 
the  said  collector  applied  to  Anthony  J.  Eleecker,  assessor, 
on  June  22d,  1868,  to  have  said  barge  appraised.  That  on 
June  26th,  1868,  said  Bleecker  appraised  said  barge.  That 
on  June  27th,  the  collector  notified  the  owner  or  owners  of 
said  barge  to  execute  a  bond  equal  to  assessed  value,  on  or 
before  July  1st,  1868,  which  they  neglected  and  refused  to 
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do.  On  July  9th,  1868,  said  collector  applied  by  letter  to 
Thomas  B.  Asten,  successor  in  office  to  Anthony  J.  Bleecker, 
for  an  order  to  sell  said  barge  on  the  10th  July,  1868,  Asten, 
assessor  of  said  district,  issued  an  order  authorizing  collector 
Spaulding  to  sell  the  barge  and  he,  the  collector,  duly  adver- 
tised her  at  public  auction,  and  on  3d  of  August,  1868,  to 
which  day  the  sale  was  adjourned,  it  was  sold  to  John  Tracy, 
Jr.,  for  $1,000. 

No  proof  was  introduced  on  the  trial  below  of  the  facts 
stated  in  such  recital,  other  than  the  correspondence  between 
the  collector  and  the  assessor,  and  an  information  filed  in  the 
United  States  district  court,  at  the  suit  of  the  United  States, 
by  the  United  States  District  attorney,  against  $618.20,  the 
proceeds  of  a  quantity  of  distilled  spirits,  of  one  still  and 
other  distilling  apparatus,  of  certain  articles  of  raw  materials, 
and  certain  tools,  vessels,  utensils,  implements,  instruments, 
&c.,  and  of  the  barge  Franklin. 

This  information  was  filed  on  the  22d  day  of  December, 

1868,  and  process  issued  thereon  against  that  money,  return- 
able January  12th,  1869.     Under  that  process  the  marshal 
impounded  the  said  $618.30,  and  made  return  on  January  29th, 

1869,  which  was  some  time  after  the  respondent  acquired  his 
title.    A  final  decree  Mras  entered  on  that  information,  adjudi- 
cating on  and  forfeiting  the  $618.30,  and  confirming  said  sale. 
But  the  respondent  was  no  party  to  said  suit,  nor  did  the 
United  States  authorities,  on  that  information,  seize  or  hold 
in  possession  the  "  rem"  viz.,    the  barge  Franklin,  which 
was  in  dispute,  and  all  of  said  proceedings  were  unknown  to 
the  respondent. 

A.  H.  Dana,  for  appellant. 

I.  The  proceedings  by  the  collector  against  the  vessel  and 
the  decree  of  the  district  court  United  States  of  forfeiture, 
are  conclusive,  and  cannot  be  questioned  in  this  action. 

1.  The  seizure  by  the  collector  was  based  upon  revenue 
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laws  of  United  States,  as  follows :  Law  of  1864,  section  48 
(2  BrigJitli/s  Dig.,  307) :  All  goods  and  articles  or  objects 
subject  to  taxes  which  are  being  sold  or  removed  in  fraud  of 
revenue  laws,  or  with  design  to  avoid  payment  of  taxes,  may 
be  seized  by  the  collector  of  the  district,  and  shall  be  forfeited 
to  the  United  States;  so  also  all  raw  materials  to  be  manu- 
factured and  sold  with  design  to  evade  the  payment  of  such 
taxes,  and  all  personal  property  within  the  yard  or  inclosure 
where  such  materials  shall  be  found.  Such  forfeiture  to  be 
enforced  by  a  proceeding  in  rem  in  the  circuit  or  district 
court  United  States.  If  the  property  is  perishable  it  shall  be 
appraised  by  the  assessor,  and,  if  a  bond  be  not  given  by  the 
owner,  may  be  ordered  by  the  assessor  to  bo  sold.  Law  of 
1866,  section  14  (2  Brightly,  310) :  Any  goods,  tfcc.,  upon 
which  a  tax  is  imposed,  or  any  materials,  utensils,  or  vessels 
to  be  used  in  the  making  of  such  goods,  &o.,  that  shall  be 
removed  or  concealed  with  intent  to  avoid  the  tax,  and  any 
vessel,  boat,  carriage,  horses,  <fcc.,  used '  for  such  removal  or 
concealment:,  to  be  forfeited  (See,  also,  Law  of  1868,  sec.  5 
[2  Brightly,  326]  ;  Law  of  1864,  sec.  179  [2  Brightly,  306]). 
Collectors,  in  their  respective  districts,  authorized  to  prose- 
cute forfeitures  in  the  name  of  the  United  States. 

The  distillery  apparatus  was  subject  to  seizure  under  the 
law  of  1864.  The  vessel  was  connected  with  and  formed  a 
part  of  the  distillery.  It  was  in  fact  the  outer  structure,  or 
frame  and  environment,  of  the  apparatus.  It  is  embraced 
within  the  terms  "personal  property  within  the  inclosure,"  as 
used  in  the  same  section  of  the  statute  of  1864.  Again,  the 
vessel  was  within  the  express  terms  of  the  statute  of  1866, 
"  any  vessel,  boat,  carriage,  &c.,  used  for  such  removal  or 
concealment." 

2.  When  forfeiture  is  declared  by  statute  of  United  States 
for  an  offense,  it  attaches  in  rem  from  the  time  the  offense  is 
committed,  and  the  right  of  property  is  immediately  divested. 
The  final  decree  relates  back  to  the  original  offense,  and  is 
conclusive  of  the  whole  subject,  and  paramount  to  any  adju- 
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dicatiou  of  a  state  court  (Slocum  agt.  Mayberry,  2  Wheat., 
1 ;  Gelston  agt.  Hoyt,  3  Wheat.,  246). 

3.  No  change,  therefore,  in  the  rights  or  interests  of  parties 
subsequent  to  the  seizure,  can  have  any  effect  as  against  the 
government. 

So,  also,  it  is  held  that  all  interests  existing  at  the  time  of 
such  seizure,  are  subject  to  the  forfeiture  that  may  be  finally 
decreed. 

The  right  of  the  government  is  superior  to  that  of  a  prior 
mortgagee  out  of  possession  ( U.  S.  agt.  Distilled  Spirits,  S 
Internal  Revenue  Rep.,  81 ;  U.  S.  agt.  56  bbls.  of  whiskey, 
I  Abb.  [U.  &],  93). 

Hired  utensils,  machinery,  boats  or  other  personal  property 
^ire  equally  subject  to  the  penalty,  as  if  the  person  using  them 
should  be  the  absolute  owner  ( U.  S.  agt.  33  bbls.  spirits,  1 
Abb.  [U.  &],  311;  The  Governor  Cushman,  1  Abb.  [U.  #.], 
14). 

4.  After  the  seizure,  the  possession  of  the  government  can- 
not be  interfered  with  by  any  claimant,  and  if  a 'sale  shall  be 
ordered  under  the  provisions  of  the  law  before  referred  to, 
the  purchaser  takes  the  title  divested  of  the  claims  of  all 
parties. 

5.  The  regularity  of  the  seizure  or  proceedings  thereupon, 
until  final  decree,  cannot  be  questioned  in  any  other  court. 

When  jurisdiction  has  once  attached,  the  decision  of  every 
question  in  the  case,  whether  correct  or  incorrect,  is  binding 
upon  every  other  court  until  reversed. 

Errors  or  irregularities  in  such  cases  can  be  corrected  only 
by  some  direct  proceeding  before  the  same  court  to  set  them 
aside,  or  by  appeal  to  a  superior  court  (Elliott  agt.  Piersol,  1 
Peters,  328;  Thompson  agt.  Tolme,  2  id.,  157;  Tolme  agt. 
Thompson,  3  branch,  dr.  C.,  123). 

Acts  purporting  to  be  done  by  public  officers  in  their 
official  capacity,  will  be  presumed  regular,  until  the  contrary 
appears.  The  burden  of  proof  is  upon  the  contestant  ( U.  8. 
agt.  Arredondo,  6  Pet.,  691 ;  Delassus  #gt.  U.  S.,  9  id.,  117; 
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Strothers  agt.  Lucas,  12  ^.,410;  Phil.  <&'T.  R.  R.  agt. 
Stimpson,  14  id.,  418 ;  Wood  agt.  U.  S.,  16  id..  342 ;  Taylor 
agt.  U.  S.,  3  How.  [  £7".  &],  197 ;  Jointer  agt.  Croinmeline,  18 
trf.,  87). 

In  a  proceeding  for  forfeiture,  it  makes  no  difference  what 
the  original  ground  of  seizure  may  have  been,  nor  whether 
irregularly  made  ;  the  ultimate  decision  that  there  was  cause 
of  seizure  is  conclusive  (  Wood  agt.  U.  S.,  10  Pet.,  342,  supra  / 
Taylor  agt.  U.  S.,  3  How.  [  U.  S.],  197,  supra). 

In  the  present  case,  the  seizure  being  adopted  by  the  U.  S., 
the  decree  relates  back  to  the  original  seizure  and  overreaches 
all  irregularities  if  there  had  been  any,  including  any  infor- 
mality in  the  sale  of  the  vessel.  But  no  such  formality  is  to 
be  presumed.  It  should  have  been  proved  by  the  claimant. . 
Again,  the  decree  is  effectual  as  against  the  vessel  itself,  and 
all  interests  attaching  thereto.  The  loss  of  possession  after 
seizure  does  not  divest  jurisdiction  (  U.  8.  agt.  Little  Charles, 
1  Brock.,  Marsh,  347) 

To  the  same  effect  are  the  decisions  of  our  state  courts 
(D"* Ivernois  agt.  Leavitt,  8  Abb.,  59 ;  Chemung  Canal  Bank 
agt.  Juchon,  8  N.  Y.,  254). 

So  held  as  to  statutory  appointment  of  a  receiver  under 
the  statute  (3  R.  S.,  763,  sec.  36  [5th  ed.~\  ;  Bangs  agt.  Duck- 
enfield,  18  N.  Y.,  592). 

jSo  also  in  insolvent  proceedings  (Rusher  agt.  Sherman,  28 
Barb.,  416;  People  agt.  Stryker,  24  id.,  649;  Stanton  agt. 
Ellis,  2  Kern.,  575). 

So  in  a  justice  court  (Prince  agt.  Peters,  15  Abb.,  197). 

II.  Applying  to  the  case  before  the  court,  the  following 
propositions  are  sustainable  : 

1.  The  seizure  on  the  2d  of  June,  1868,  divested  all  legal 
right,  of  all  parties,  subject  only  to  the  final  decree  to  be 
made  in  respect  thereto. 

2.  The    act    of   the   collector   was   the   inception    of  the 
proceeding  in  rein  for  the  enforcing  of  the  forfeiture.     The 
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validity  and  effect  of  this  act  are  exclusively  determinable  by 
the  courts  of  the  United  States. 

3.  The   decree   based   upon  the   seizure   and   subsequent 
proceedings  is  conclusive  in  respect  thereto. 

4.  What  notice  should  be  given  to  a  claimant  on  applica- 
tion for  sale  of  the  thing  seized  as  perishable,  arid  what  should 
be  the  proof  of  such  notice,  were  matters  of  practice,  which 
being  adjudicated,  could  not  be  questioned  except  by  appeal 
from  the  decision. 

The  court  having  held  that  the  return  made  by  the  collec- 
tor was  sufficient  proof  of  the  notice  required  by  statute,  it 
cannot  be  allowed  collaterally  to  impeach  the  decision. 

5.  Neither  is  it   admissible  to   question   that  the  parties 
interested  in  the  vessel,  which  was  sold,  were  sufficiently 
before  the  court.     The  proceeding  being  in  rem,  personal 
service  of  process  is  not,  per  se,  necessary  unless  prescribed 
by  statute.     The  seizure  and  possession  thereafter  constituted 
a  visible  notice  to  all  who  were   previously  in  possession. 
According  to  the  return  of  the  marshal,  due  notice  was  given 
to  all  persons  claiming  the  proceeds  of  the  vessel.     If  this 
was  a  false  return,  any  party  damnified  thereby  could  have 
had  relief  on  application  to  the  court  at  any  time  thereafter 
when  the  act  complained  of  was  discovered.     And  so  also  in 
respect  to  the  omission  of  any  notice  supposed  to  be  required 
by  statute  for  the  purpose  of  sale. 

6.  But   relief  could   be   had   only   in   that  court,  not   in 
another,  leaving  this  proceeding   and  the  decision  thereon 
unrevoked. 

But  the  parties  claiming  the  vessel  chose  to  repudiate 
wholly  all  regard  to  the  proceedings  by  the  collector  and 
United  States  court,  retook  possession  of  the  vessel  after  sale 
by  the  collector,  and  attempted  a  removal  of  it  out  of  the 
jurisdiction  of  that  court,  and  now,  when  possession  is 
reclaimed  by  the  purchaser  at  the  collector's  sale,  it  is  set  up 
in  answer  that  the  whole  proceeding,  seizure,  sale  and  adjudi- 
cation vf  the  United  States  court  are  a  nullit}r. 
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7.  The   sale   of  the  vessel   on   the  3d   of   August,    1869, 
vested  an  absolute  title  in  the  purchaser  upon  the  affirmance 
thereof  by  the  decree,  and  in  the  mean  time  the  purchaser  had 
the  right  of  possession. 

8.  Again,  if  any  question  could  be  made  as  to  the  sale, 
the  possession  of  the  vessel  would  have  rightfully  remained 
with  the  collector,  and  he  could  have  replevied  it,  if  taken  at 
any  time  before  the  decree;  then  on  affirmance  of  the  seizure 
all  title  of  the  claimants  would  have  been  extinguished,  could 
defendant  against  such  a  decree  have  maintained  any  right  of 
possession  ? 

9.  The  retaking  possession  by  Cunningham   &  Tompkins 
from   plaintiff  was  wrongful,  and   plaintiff  had  a  right  of 
actiun  without  waiting  for  the  decree. 

10.  The  purchaser  at  the  pretended  sale  under  the  mort- 
gage of  Cunningham  &  Tompkins,  acquired  no  right  even 
if  it  should  be  conceded  that  the  mortgage  was  bona  fide: 
The  final  decree,  establishing  the  validity  of  the  seizure  and 
sale,   is    conclusive   against   Cunningham    &    Tompkins   as 
mortgagees,  and  defendant  as  purchaser  at  the  mortgage  sale. 

D.  McMahon,  for  respondent. 

I.  The  sale  by  the  collector,  Spaulding,  of  the  barge  Frank- 
lin, on  the  ground  of  her  being  perishable,  to  wit,  that  the 
expenses  of  keeping  her  were  very  considerable,  was  abso- 
lutely without  authority  of  law,  and  void,  and  conveyed  no 
title  to  the  appellant. 

1.  The  ninth  section  of  the  act  of  Congress,  July  13, 
1866  (14  &tat.  at  Large,  p.  112),  amending  what  was  origin- 
ally section  48  of  the  act  of  June  30,  1864  (13  /Stat.  at  Large, 
p.  238),  under  which  it  can  only  be  claimed  to  have  been 
made,  and  under  which  it  was  avowedly  made,  contains  this 
proviso,  namely : 

"  Provided,  that  when  the  property  so  seized  may  be  liable 
to  perish,  or  become  greatly  reduced  in  price  or  value  by 
keeping,  or  when  it  cannot  be  kept  without  great  expense, 
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the  owner  thereof,  the  collector,  or  the  marshal  of  the  district, 
may  apply  to  the  assessor  of  the  district  to  examine  said 
property,  and  if,  in  the  opinion  of  said  assessor,  it  shall  be 
necessary  that  the  said  property  shall  be  sold  to  prevent  such 
waste  or  expense,  he  shall  appraise  the  same,  and  the  owner 
thereupon  shall  have  said  property  returned  to  him  upon 
giving  bond  in  such  form  as  may  be  prescribed  by  the  com- 
missioner of  internal  revenue,  and  in  an  amount  equal  to  the 
appraised  value,  with  such  sureties  as  the  said  assessor  shall 
deem  good  and  sufficient,  to  abide  the  final  order,  decree,  or 
judgment  of  the  court  having  cognizance  of  the  case,  and  to 
pay  the  amount  of  said  appraised  value  to  the  collector,  mar- 
shal, or  otherwise,  as  he  may  be  ordered  and  directed  by  the 
court,"  which  bond  shall  be  filed  by  said  assessor  with  the 
United  States  district  attorney  for  the  district  in  which  said 
proceedings  in  rem  may  be  commenced. 

"  Provided,  further,"  etc.,  etc. 

"  But  if  said  owner  shall  neglect  or  refuse  to  give  said 
bond,  the  assessor  shall  issue  to  the  collector  or  marshal  afore- 
said an  order  to  sell  the  same,  and  the  said  collector  or  mar- 
shal shall  thereupon  advertise  and  sell  the  said  property  al 
public  auction,  in  the  same  manner  as  goods  may  be  sold  on 
final  execution,  in  said  district,  and  the  proceeds  of  the  sale, 
after  deducting  the  reasonable  costs  of  the  seizure  and  sale, 
shall  be  paid  to  the  court  aforesaid,  to  abide  its  final  order, 
decree  or  judgment." 

On  looking  at  the  first  part  of  that  section,  the  amendment 
of  section  48,  contained  in  it,  it  will  be  found  that  the  prop- 
erty therein  referred  to  are  "goods,  wares,  merchandise, 
articles  or  objects  on  which  taxes  are  imposed  by  the  pro- 
visions of  law,  which  are  found  in  the  possession  of,  or  within 
the  control  of,  any  person  for  the  purpose  of  being  sold  or 
removed  by  such  persons  in  fraud  of  the  internal  revenue 
laws,  or  with  design  to  avoid  payment  of  such  taxes "  (By 
the  act  of  July,  13,  1866,  §  10,  lUh  Stat.  at  Large,  148,  hulls 
of  ships  and  other  vessels  are  exempted  from  taxation}. 
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"  Also,  all  raw  materials  "  (this  does  not  include  the  barge 
in  question);  also,  all  tools,  implements,  instruments  and  per- 
sonal property  whatsoever,  in  the  place,  or  building,  or  within 
any  yard,  or  inclosure  where  such  articles,  or  such  raw  mate- 
rial shall  be  found"  (P.  S.,  this  cannot  include  the  barge  in 
question),  may  also  be  seized  by  any  collector  or  deputy- 
collector  as  aforesaid.  And  the  same  shall  be  forfeited  as 
aforesaid,  and  the  proceedings  to  enforce  such  forfeiture  shall 
be  in  the  nature  of  a  proceeding  in  rein  in  the  circuit  or  dis- 
trict court  of  the  United  States  for  the  district  where  such 
seizure  is  made,  or  in  any  other  court  of  competent  juris- 
diction." 

It  is  evident,  therefore,  from  reading  that  section,  that  it 
was  not  intended  to  authorize  the  sale,  as  perishable,  of  the 
house,  the  yard,  or  the  inclosure,  nor  the  vessel  where  the 
illicit  business  was  carried  on,  but  only  the  goods  liable  to 
taxation,  the  raw  material  and  the  tools  and  implements  of 
distillation  on  the  vessel,  and  nothing  more.  Consequently, 
the  provisions  as  to  selling  as  perishable  did  not  apply  to  a 
vessel  that  was  seized. 

2.  The  appellant  below  introduced  no  proof  of  any  of  the 
proceedings  under  which  Tracy  claimed  title.  He  relied  on 
the  papers  on  file,  which  were  put  on  the  file  ex parte,  after 
the  seizure  and  sale  on  the  purchase-money  mortgage,  under 
which  the  respondent  drew  title;  the  dates  of  Spaulding's 
affidavit,  and  the  filing  of  the  order  of  sale,  and  of  the  decree 
itself,  are  about  the  29th  of  January,  1869,  long  after  the 
seizure  and  sale  by  the  purchase-money  mortgagee,  and  of  the 
decree,  shows  that  the  same  was  made,  not  on  legal  evidence, 
but  on  the  ex parte  report  of  the  collector  and  the  affidavits 
and  papers  filed  therewith,  and  these  reports  and  papers  were 
not  a  compliance  with  the  law. 

II.  The  decree  of  the  United  States  district  court  affirming 
that  sale  was  not  res  adjudicata  upon  the  right  of  appellant 
to  the  barge  Franklin. 

1.  It  had  been  rendered  after  the  seizure  of  and  sale  by  the 
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mortgagee,  and  the  respondent's  (a  bonafide  purchaser's)  right 
had  intervened,  and  no  notice  given  to  such  bona  fide  pur- 
chaser of  any  of  the  proceedings. 

The  rein  (i.  e.,  the  barge)  was  not  in  the  custody  of  the 
United  States  court  or  its  marshal,  and  never  had  been.  The 
only  proceeding  in  court  of  a  judicial  character  was  an  infor- 
mation filed  on  the  22d  day  of  December,  1868,  by  the 
United  States  district  attorney,  over  five  months  after  the 
sale,  seeking  to  confiscate  "  $618.30,  proceeds  of  a  quantity  of 
distilled  spirits,  one  still  and  other  distilling  apparatus,  certain 
articles  of  raw  material,  and  certain  tools,  vessels,  utensils, 
implements,  &c.,  &c.,  and  the  barge  Franklin."  Upon  that 
information,  a  monition  had  been  issued  on  22d  December, 
1868,  to  the  marshal  of  JSTew  York,  to  seize  said  $618.30  on 
12th  January,  1869,  which  was  after  the  purchase  by  the 
respondent.  The  marshal  made  return  of  seizure  of  the 
$618.30,  and  upon  that  return,  without  any  seizure  or  actual 
custody  of  the  barge,  the  court  proceed  and  make  the  con- 
demnation of  the  $618.30. 

2.  A  condemnation  of  a  rem  by  a  court  of  exclusive  juris- 
diction, to  be  binding  on  all  the  world,  must  be  upon  actual 
custody  of  the  " rein"  or  upon  personal  service  of  the  owner 
(The  Mary,  9  Cranch,  126,  144). 

3.  A  distinction  must  be  made  between  the  effect  of  the 
condemnation,  so  far  as  regards  the  $618.30,  the  proceeds  of 
sale,  which  were  before  the  court,  and  the  barge  itself,  which 
was  not  in  custody.     In  the  former  case,  the  funds  being  in 
court,  the   decree   might   be  conclusive,  in   the   latter   not 
at  all. 

III.  The  sale  herein  sought  to  be  made  effective  was  not  a 
sale  made  under  the  order  of  a  court  of  exclusive  jurisdiction, 
but  only  of  certain  officials,  armed  with  a  limited  and  tem- 
porary authority,  and  no  court  of  competent  jurisdiction 
could  confirm  or  make  valid  that  sale,  so  as  to  affect  the  rights 
of  bona  fide  purchasers,  without  notice  to,  or  appearan  ce  by, 
the  party  whose  rights  were  affected. 
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The  objections  taken  to  the  introduction  of  that  record  and 
to  its  effect,  by  the  respondent's  counsel,  were  valid. 

1.  The  proceedings  (as  proven)  of  the  collector  and  assessor 
were  wholly  defective. 

2.  The  intent  of  the  revenue  acts  was  to  condemn  the 
goods  liable  to  taxation,  and  the  distilling  apparatus  which 
made  them.     Never   to   condemn   and  forfeit  the  right  of 
property  of  third   parties  in  a  house,  a  lot  of  ground  or  a 
vessel,  in  which  the  work  was  done.     This  is  evident  from 
the  words  of  the  act  "  in  pari  materia  "  on  the  subject  of 
real  estate   (Act  of  July  13,    1866,  sec.   9 ;    United  States 
agt.  One  Water  Cask,  10  Int.  Rev.,  p.  93;  14  Stat.  at  Large, 
p.  107,  also  109). 

On  the  subject  of  forfeiture  of  stills  and  apparatus  (see  14 
Stat.  at  Large,  p.  248,  25  sec.  of  act  of  1 867),  which  is  sub- 
stantially a  re-enactment  of  the  sixty-eighth  section  of  the 
act  of  June  30,  1864  (13  Stat  at  Large,  p.  248),  and  in  which 
it  is  provided  that  unlawful  acts,  &c.,  shall,  when  committed 
by  the  owner,  agent  or  superintendent  of  any  still,  boiler  or 
other  vessel  used  in  distillation,  work  a  forfeiture  of  all  the 
spirits  made  by  or  for  him,  and  all  the  vessels  used  in  making 
the  same,  and  the  still,  boiler  and  other  vessels  used  in  the 
distillation,  and  all  materials  fit  for  use  in  distillation  on  the 
premises. 

3.  Moreover,  forfeitures  do  not  override  vested  bona  fide 
liens  (St.  Jago  de   Cuba,   9  Wheat.,   209;   77>e  Florence,   1 
Match.  &  II.,  p.  52).  or  affect  the  rights  of  bona  fide  pur- 
chasers (U.  S.  agt.  100  barrels,  cbc.,  2  Abb.  [  U.  S.~\  Reps., p. 
305;  U.  S.  agt.  33  Barrels  of  Spirits,  1  All.  \lr.  S.}  Reps., 
p.  311 ;  U.  S.  agt.  396  barrels,  3  Int.  Rer.  Rec.,  123). 

4.  The  jurisdiction  of  any  court  exercising  authority  over 
a  subject  may  be  inquired  into  in  every  court  where  the  pro- 
ceedings of  the  former  are  relied  on,  and  brought  before  the 
latter  by  the  party  claiming  the  benefit  of  such  proceedings 
(Chemung  Canal  Bank  agt.  Judson,  8  N.  Y.  R.,  254 ;  Dob- 
son  agt.  Pearce,  12  N.  Y.  R.,  156). 
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IV.  The  act  under  which  the  barge  Franklin  was  sold,  as 
perishable,  viz.,  July  13th,  1866,  section  9,  was  repealed  by 
section  105  of  act  1868,  July. 

The  sale  by  the  collector  took  place  on  August  3d,  1868, 
which  was  after  the  repealing  act  took  effect. 

A  sentence  of  condemnation  cannot  be  affirmed  if  the  law 
under  which  the  forfeiture  has  occurred  has  expired  ;  although 
a  condemnation  and  sale  had  taken  place,  and  the  money  had 
been  paid  over  to  the  United  States  before  the  law  had 
expired  (The  Rachel  agt.  The  United  States,  6  Cranch,  329). 

The  opinion  of  the  court  was  delivered  by  ANDKEWS,  J. 

The  plaintiff  claims  title  to  the  barge  "  Franklin  "  as  pur- 
chased at  a  sale  at  public  auction,  made  in  the  city  of  New 
York,  August  2d,  1868,  by  one  Alexander  Spaulding,  a  collec- 
tor of  internal  revenue,  by  whom  the  barge,  in  June  previous, 
had  been  seized  for  an  alleged  forfeiture  incurred  under  the 
internal  revenue  law  of  the  United  States,  in  that  she  was  at 
the  time  of  the  seizure  fitted  up  and  used  in  the  business  of 
the  illicit  manufacture  of  spirits. 

The  collector  assumed  to  act,  in  making  the  sale,  under 
the  authority  conferred  by  the  forty-eighth  section  of  the  act 
of  Congress  relating  to  internal  revenue,  passed  June  30th, 
1864,  as  amended  by  the  ninth  section  of  the  act  of  July  13th 
1866.  That  section  declares  that  the  collector  or  deputy 
collector  of  internal  revenue  may  seize  any  goods,  articles  or 
objects  on  which  taxes  are  imposed  by  law,  found  in  the 
possession  or  within  the  control  of  any  person  in  fraud  of  the 
internal  revenue  laws,  or  with  design  to  avoid  the  payment 
of  taxes,  and  that  the  same  shall  be  forfeited  to  the  United 
States,  and  also  all  raw  materials  found  in  the  possession  of 
any  person  under  the  circumstances  specified  in  the  statute, 
"  and  all  tools,  implements,  instruments  of  personal  property 
whatsoever  in  the  place  or  building,  or  within  any  yard  or 
inclosure,  where  such  articles  or  such  raw  materials  shall  be 
found."  The  section  also  provides  that  proceedings  to 
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enforce  the  forfeiture  shall  be  in  the  nature  of  a  proceeding 
in  rem  in  the  circuit  or  district  court  of  the  United  States 
where  the  seizure  is  made,  or  in  any  other  court  of  competent 
jurisdiction.  The  articles  seized,  the  section  declares,  may  at 
the  option  of  the  collector  be  delivered  to  the  marshal  of 
the  district,  and  shall  remain  in  his  care  and  custody  until  he 
shall  obtain  possession  by  process  of  law ;  but  a  proviso  is 
made,  that  when  the  property  so  seized  may  be  liable  to 
perish,  or  become  greatly  reduced  in  value  by  keeping,  or 
when  it  cannot  be  kept  without  great  expense,  a  sale  may  be 
had  on  the  application  of  the  collector  to  the  assessors  and 
upon  the  proceedings  being  taken  as  provided  in  the  section  ; 
and  the  proceeds  of  the  sale,  after  deducting  costs  of  the 
seizure  and  the  sale,  are  to  be  paid  into  court  to  abide  its 
final  order,  decree  or  judgment.  It  is  quite  obvious,  I  think, 
that  the  sale  of  the  barge  was  not  authorized  by  the  section 
of  the  statute'.  It  was  not  liable  to  seizure  under  it.  It  was 
not  an  object  or  thing  upon  which  a  tax  was  imposed,  nor 
was  it  a  tool,  implement  or  instrument  within  the  meaning 
of  the  statute. 

The  sale  provided  for  in  the  forty-eighth  section  is  a  sale  of 
property  liable  to  seizure  under  that  section.  The  barge, 
perhaps,  was  liable  to  seizure  under  the  fourteenth  section  of 
the  act  of  1866,  as  a  vessel  used  for  the  deposit  or  concealment 
of  taxable  articles  in  fraud  of  the  .statute,  but  this  does  not 
appear  to  have  been  the  ground  of  seizure,  and  if  it  had  been 
the  collector  is  only  authorized  to  make  a  summary  sale  of 
property  seized  in  the  cases  mentioned  in  the  forty-eighth 
section.  The  sale  was  therefore  void.  The  power  <>f  sale 
conferred  upon  a  collector  is  ministerial  and  not  judicial,  and 
a  sale  made  by  a  collector  in  a  case  not  within  the  statute 
neither  divests  nor  con  fere  any  title.  It  is  to  be  assumed,  in 
view  of  the  proof  offered  on  the  trial  and  rejected,  that  tin- 
barge  was  liable  to  forfeiture  when  the  seizure  was  made, 
and  that  the  seizure  was  lawful.  But  the  title  of  the  owner 
of  property  to  which  an  act  of  forfeiture  has  been  committed 
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under  the  internal  revenue  laws  is  not  divested  eo  instanti 
upon  the  commission  of  the  offense,  or  by  the  seizure,  but  by 
the  judgment  or  decree  of  a  court,  having  jurisdiction  in  the 
premises,  ascertaining  and  declaring  the  forfeiture.  It  is 
true  that  the  statute  declares  that  property  under  certain 
circumstances  shall  be  forfeited,  but  it  also  provides  that  pro- 
ceedings to  enforce  the  forfeiture  shall  be  taken  in  the  courts 
of  the  United  States.  Whatever  may  be  the  true  view  as  to 
the  time  when  the  forfeiture  takes  place,  it  is  by  the  judg- 
ment alone  that  it  can  be  ascertained  and  determined.  If  the 
government  may  be  deemed  to  have  an  inchoate  title  from 
the  time  the  offense  is  committed,  it  is  not  consummated 
until  after  a  judicial  condemnation  ;  and  if  after  a  seizure  the 
possession  is  abandoned  by  the  government,  and  a  decree  of 
forfeiture  is  not  obtained,  the  title  and  the  right  of  possession 
is  in  the  original  owner.  This  is,  I  think,  a  fair  deduction 
from  the  authorities  (Slocum  agt.  Maybery^  2  Wheat.,  1  '•> 
Gilston  agt.  Hoyt,  4  id.,  246  ;  U.  S.  agt.  Grundy,  3  Or., 
350;  Same  agt.  1,960  'bags  of  coffee^  S  id.,  398  ;  Caldwellagt. 
U.  S.,  8  Now.,  366,  381). 

The  defendant  derives  title  from  the  person  who  owned 
the  barge  when  the  seizure  was  made.  The  plaintiff,  as  has 
been  shown,  acquired  no  title  under  the  collector's  sale.  He 
cannot  therefore  recover  possession  of  the  barge  from  the 
defendant,  unless  he  can  show  that  that  title  has  in  some  way 
been  confirmed,  and  made  conclusive  upon  the  defendant. 

The  plaintiff,  to  establish  this,  produces  in  evidence  the 
record  of  a  decree  of  the  district  court  of  the  United  States  for 
the  southern  district  of  New  York,  made  January  29,  1869,  in 
proceedings  by  information  commenced  in  that  court  Decem- 
ber 22d,  1868,  against  $618,  alleged  to  be  the  proceeds  of  the 
barge  "  Franklin,"  &c.  The  information  recited  the  seizure 
by  the  collector  of  the  barge  and  also  of  a  quantity  of  dis- 
tilled spirits,  as  forfeited  to  the  United  States,  and  the  special 
grounds  upon  which  it  was  made,  and  it  also  alleged  that  the 
proceeds  were  in  the  custody  of  the  collector  and  prayed  pro- 
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cess  of  attachment  to  bring  the  property  within  the  custody 
of  the  court  and  of  monition  to  the  parties  interested,  that 
due  proceedings  being  had  the  barge  and  property  might  be 
condemned  by  decree  of  forfeiture  and  the  proceeds  distri- 
buted, &c. 

The  marshal,  in  his  return  of  the  monition,  January  12, 
1869,  certifies  that  he  had  attached  the  proceeds  therein 
described  and  had  given  due  notice  to  all  persons  claiming 
the  same,  that  the  court  on  a  day  named  would  proceed  to  the 
trial  and  condemnation  thereof,  should  no  claim  be  interposed 
to  the  same.  The  decree  recites  the  return  of  the  monition, 
and  that  the  default  of  all  persons  had  been  entered,  and 
adjudges  that  the  "  $618,  proceeds  of  the  barge  Franklin," 
&c.,  be  condemned  as  forfeited.  The  decree  then  recites  the 
seizure  by  the  collector,  and  the  sale  to  the  plaintiff,  and  con- 
cludes by  declaring  and  adjudging  that  the  seizure  and  the 
sale  and  all  proceedings  therein  be  in  all  things  confirmed. 

This  decree,  it  is  insisted,  conclusively  establishes,  against 
all  the  world,  the  forfeiture  of  the  "Franklin"  and  the 
validity  of  the  collector's  sale.  Without  entering,  to  any 
considerable  extent,  into  the  difficult  and  perplexing  bearing 
upon  the  subject  of  the  estoppel  of  judgments,  and  the  dis- 
tinction between  those  in  rein  and  in  personam,  there  are,  I 
think,  two  reasons  against  giving  to  this  decree  the  effect 
claimed  for  it  against  the  defendant : 

First,  the  court  pronouncing  it  did  not  have  the  custody 
of  the  barge,  nor  was  it  subject  to  its  process  and  the  decree 
does  not  adjudicate  directly  that  it  was  forfeited;  and,  second, 
the  only  persons  summoned  or  notified  by  the  marshal  to 
appear  were  those  claiming  an  interest  in  the  proceeds  of  the 
collector's  sale.  The  collector  on  the  sale  delivered  the  barge 
to  the  plaintiff,  and  it  was  never  afterward  in  the  possession 
of  the  government,  nor  was  it  any  time  within  the  custody  <>f 
the  court. 

The  general  principle  is  well  established,  that  a  court,  pro- 
ceeding in  rem,  must  have  the  custody  of  the  res,  in  order  to 
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pronounce  a  valid  judgment.  The  purpose  of  a  proceed- 
ing in  rem  is  to  fix  the  status  of  the  property  or  thing, 
which  is  the  subject  of  the  inquiry,  irrevocably  as  to  all  the 
world,  and  to  ascertain  the  right  of  all  possible  claimants,  and 
possession  of  the  thing  by  the  court  which  pronounces  upon 
it  is  in  general  indispensable  (The  Josef  a  Segunda,  10  Wheat., 
312  ;  Taylor  agt.  Garryl,  20  How.,  599  ;  Jennings  agt.  Car- 
son, 4  Or.,  2  ;  The  Mary,  9  id.,  144). 

The  defendant  did  not  claim  the  proceeds  of  the  sale  of  the 
barge.  Such  a  claim  was  adverse  to  the  title  which  he  asserted. 
He  had  neither  actual  or  constructive  notice  that  the  court 
claimed  any  jurisdiction,  or  would  proceed  to  pronounce  the 
forfeiture  of  the  vessel,  and  indeed  it  did  not  do  so.  The 
judgment  of  the  district  court  was  conclusive  on  the  question 
before  it,  viz.,  the  ownership  of  the  proceeds,  and  however 
essential  it  may  have  been  in  the  determination  of  that  ques- 
tion to  pass  upon  the  status  of  the  barge,  and  its  liability  to 
forfeiture,  the  barge  itself  was  not  the  res,  and  the  title  to  it 
was  not  affected  by  the  decree.  That  the  proceeding  is  not 
in  rem  does  not  dispense  with  the  rule  of  universal  justice, 
that  a  party  shall  not  be  condemned  without  an  opportunity 
to  be  heard.  It  is  true  that  he  is  not  entitled  to  personal 
notice  before  a  court  can  adjudge  the  forfeiture  of  his  prop- 
erty, but  he  must  have  notice,  either  actual  or  constructive, 
of  the  proceeding  or  it  will  be  void.  The  custody  of  the  res 
may  be  constructive  notice  that  the  court  having  possession 
will  proceed  to  adjudicate  upon  it,  and  notice  may  be  given 
in  this  way  or  by  publication,  according  to  the  usual  practice 
of  the  court,  and  then  he  is  bound  to  defend  or  assert  his 
rights,  if  he  has  any.  Notice  in  this  way  may  never  in  fact 
reach  him.  In  many  cases  the  giving  of  personal  notice  Is 
impracticable,  nor  is  it  required,  but  the  rule  requiring  notice 
either  actual  or  constructive  is  fundamental  and  ought  never 
to  be  departed  from.  The  question  as  to  who  was  entitled 
to  the  proceeds  of  the  barge  was  one  with  which  the  defend- 
ant had  no  concern,  if  in  fact,  as  he  claimed,  the  sale  from 
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which  the  proceeds  came  was  void.  He  was  not  called  upon 
to  defend  his  title  to  the  barge,  under  a  proceeding  to  deter- 
mine the  right  to  the  proceeds  (Bradstreet agt.  Neptune  Ins. 
Co.,  3  Sum.,  607 ;  Lessee  of  Boswell  agt.  Dickerson,  4  Mc- 
Lean, 267 ;  Woodruff  agt.  Taylor,  20  Vt.,  65). 

The  judgment  should  be  affirmed. 

All  concur. 
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NEW  YOKE  SUPEE10E  COURT. 
HALSTEAD  agt.  COCKROFT. 

Abatement — cause  of  action  mrvives — parties. 

Where  an  action  against  two  defendants,  the  cause  of  which  survives,  pro- 
ceeds to  interlocutory  judgment  against  tbem,  and  one  of  the  defendants 
dies,  and  it  appears  that  he  was  not  a  necessary  or  even  a  proper  party 
defendant,  the  action  can  proceed  against  the  survivor,  and  the  case  can 
be  relieved  from  embarrassment  by  applying  to  the  court  for  leave  to 
drop  the  deceased  defendant  out  of  the  case. 

Special  Term,  April,  1875. 

MONELL,  C.  J.  —  The  motion  to  dismiss  the  complaint  in 
this  case  for  the  want  of  prosecution  must  be  denied.  By 
the  death  of  the  defendant  Lomelino,  the  action  has  abated, 
and  unless  the  cause  of  action  has  survived  to  his  codefendant, 
the  legal  representatives  of  the  deceased  defendant  must  be 
brought  in  as  parties. 

I  think  it  quite  evident  that  Lomelino  was  not  a  necessary, 
even  if  he  was  a  proper  party.  He  was  at  most  a  debtor  to 
the  firm,  and  could  have  been  called  to  account  by  the  firm 
for  the  proceeds  of  the  joint  adventure,  but  not  in  this 
action,  which  was  between  the  members  of  the  firm  for  a  set- 
tlement of  the  partnership  concerns. 

There  would,  therefore,  be  no  objection  to  discontinuing 
the  action  as  to  him,  had  it  not  already  proceeded  to  an 
interlocutory  judgment  against  him. 

But,  perhaps,  that  is  not  an  impediment,  and  it  may  yet  be 
done  on  such  terms  as  will  be  just. 

From  the  facts  it  seems  difficult,  if  not  impossible,  to  revive 
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the  action  against  the  representatives  of  the  deceased  defend- 
ant ;  and  as,  I  think,  the  action  should  be  allowed  to  proceed 
against  the  survivor,  who  is  the  only  necessary  party,  the  case 
can  be  relieved  from  the  embarrassment  by  applying  to  the 
court  for  leave  to  drop  Lomelino  out  of  the  case. 

That  must  be  a  separate  motion.  The  relict  cannot  be 
granted  on  this  application. 

The  denial  of  this  motion  is,  however,  without  prejudice  to 
its  being  renewed,  if  the  plaintiff  shall  fail  to  forthwith 
move,  at  Special  Term,  for  such  order  as  he  may  obtain  in 
the  premises. 
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SUPEEME  COUET. 

MAKVIN  J.  MERCHANT  and  another,   appellants,  agt.  MILO 
M.  BELDING  and  others,  respondents. 

Action  for  legal  services. 

When  the  facts  presented  before  a  referee  only  make  out  a  presumptive 
right  to  recover  on  the  part  of  a  plaintiff,  the  referee  may  find  against 
him,  because  his  proof  is  not  conclusive  and  does  not  operate  as  an 
estoppel  on  the  defendant,  excluding  the  right  to  contest  the  claim  made 
against  him  by  the  plaintiff. 

Either  partner  in  a  firm  can  bind  himself  by  using  the  firm  name  in  an 
affair  having  no  connection  with  its  business,  but  the  liability  would 
extend  no  further  as  long  as  the  party  dealing  with  him  understood  him 
to  be  using  the  firm  name  for  the  convenience  of  another  person,  and 
outside  of  the  scope  of  its  business. 

General  Term,  first  Department,  May,  1875. 

THE  appeal  in  this  cause  is  from  a  judgment  recovered  on 
the  report  of  a  referee. 

Francis  C.  Rowen,  for  appellants. 
W.  S.  Putney,  for  respondents. 

DANIELS,  J. —  This  action  was  brought  to  recover  the  value 
of  legal  services  performed  by  the  plaintiffs,  as  attorneys  and 
counsellors  at  law,  in  the  commencement  and  prosecution  to 
judgment  of  «an  action  in  the  names  of  the  defendants,  as 
plaintiffs,  against  Thaddeus  S.  C.  Lowe,  for  the  recovery  of 
the  amount  of  three  promissory  notes.  The  summons  in  this 
suit  was  served  upon  Milo  M.  Belding,  and  he  alone  appeared 
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and  made  a  defense.  When  the  action  was  commenced  upon 
the  notes,  they  appear  to  have  been  the  property  of  John  L. 
Wood,  and  they  were  by  him  handed  to  the  plaintiffs  to  be 
sued.  The  plaintiffs  claimed  that  they  were  retained  by  the 
defendants,  who  were  copartners  in  business,  to  commence 
and  prosecute  the  action,  while  the  defendants  insisted,  and 
the  referee  found,  that  the  employment  was  solely  by  Wood, 
the  owner  of  the  notes ;  and  the  point  presented  by  the  case 
is,  whether  this  conclusion  of  the  referee  was  sufficiently  sus- 
tained by  the  evidence.  That  was  chiefly  given  by  Wood, 
the  defendants'  book-keeper,  Scott,  the  plaintiffs,  and  two  of 
the  defendants. 

There  was  no  evidence  showing  a  direct  personal  employ- 
ment of  the  plaintiffs  by  either  member  of  the  defendants' 
firm.  But  a  letter  was  sent  them  in  the  defendants'  name  by 
Scott,  their  cashier  and  book-keeper,  requesting  the  collection 
of  the  notes  for  them.  And  the  complaint,  in  the  action 
brought  for  their  recovery,  was  verified  by  Alva  N.  Belding, 
one  of  the  defendants'  firm,  and  the  reply  by  Charles  D. 
Wood,  another  member  of  that  firm.  These  were  the  sub- 
stantial facts  on  which  the  plaintiffs  relied  for  a  recovery  in 
this  action.  And  they  were  presumptively  sufficient  for  that 
purpose.  But  they  were  not  conclusive,  and  did  not  operate 
by  way  of  estoppel  on  the  defendants  excluding  the  right  to 
contest  the  claim  made  against  them  by  the  plaintiffs.  They 
were  simply  circumstances  indicating  a  sufficiently  strong 
probability  of  the  defendant's  liability  to  justify  a  determina- 
tion against  them,  without  .satisfactory  evidence  on  their  own 
part  showing  such  a  conclusion  to  be  unwarranted. 

That  the  defendants  undertook  to  give.  For  that  purpose 
it  was  shown  that  they  had  no  interest  in  either  of  the  notes, 
but  that  they  were  owned  by  John  L.  Wood.  And  when  the 
plaintiffs  received  them,  they  delivered  him  a  receipt  for  them, 
stating  that  they  were  received  of  him  for  collection.  It  ap- 
peared, further,  by  the  evidence  of  Scott,  that  the  letter, 
requesting  the  suit  to  be  prosecuted  in  the  defendants'  name, 
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was  given  without  their  knowledge  or  authority,  and  John 
L.  Wood  stated  that  he  informed  the  plaintiffs  at  the  time 
that  it  was  so  said  by  Scott.  This  witness  testified  further,  that 
the  suit  was  brought  in  the  defendants'  names  at  the  sugges- 
tion of  the  plaintiffs,  in  order  to  be  able  to  meet  more  effect- 
ually any  defense  which  it  was  apprehended  might  be  made, 
and  with  the  distinct  understanding  that  it  was  to  be  without 
trouble  or  expense  to  them.  He  also  stated  that  the  plaintiff's 
applied  to  him  for  the  payment  of  their  retaining  fee,  which 
he  paid  them  ;  and  it  fully  appeared  that  their  consultations 
concerning  the  action  were  all  held  with  him.  And  other 
evidence  was  given  tending  to  show  that  the  verification  of 
the  complaint  by  a  member  of  the  firm  was  at  the  instance 
and  request  of  Scott,  who  informed  him  that  it  was  right,  and 
also  that  it  was  necessary  a  member  of  the  firm  should  sign 
it.  The  defendant  who  did  verify  it  was  not  a  resident 
of  this  city,  and  not  employed  in  the  business  carried  on  here 
by  the  firm,  but  simply  happened  to  be  here  at  that  time,  and 
had  no  knowledge  of  the  notes  which  constituted  the  subject 
of  that  action.  And  the  reply  was  verified  by  Charles  D. 
Wood,  at  the  instance  of  a  person  in  the  plaintiffs'  employ- 
ment. 

It  appeared  from  the  evidence  of  the  only  defendant  served 
with  process,  that  he  had  charge  of  the  defendants'  business 
in  this  city,  and  was  the  only  one  of  them  residing  here,  and 
had  no  knowledge  of  the  suit  in  their  name  until  the  present 
suit  was  brought,  and  in  no  way  authorized  it.  He  also  stated 
that  Scott  was  not  authorized  to  employ  the  plaintiffs  on 
b.ehalf  of  his  firm.  After  the  defense  was  through,  one  of 
the  plaintiff's  very  minutely  contradicted  what  the  witness, 
John  L.  Wood,  had  stated  in  his  evidence ;  but  the  contra- 
diction was  not  controlling  in  the  case. 

The  probabilities  were  decidedly  against  the  plaintiff's. 
Under  the  evidence,  the  referee  was  very  clearly  justified  in 
concluding  that  they  were  not  employed  or  retained  by  the 
defendants,  or  either  member  of  their  firm ;  but,  on  the  con- 
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trary,  that  the  retainer  was  solely  by  John  L.  Wood,  the 
owner  of  the  notes,  and  for  his  exclusive  benefit,  and  that  the 
suit  was  in  the  defendants'  names  merely  as  a  matter  of 
advantage  for  him. 

As  long  as  the  plaintiffs  understood  the  notes  to  be  owned 
by  John  L.  Wood,  who  was  in  no  way  connected  with  the 
defendants  or  their  business,  they  were  chargeable  with  knowl- 
edge that  Scott,  who  was  their  book-keeper,  had  no  authority 
to  retain  them  on  account  of  his  employers.  And,  according 
to  Wood's  evidence,  they  were  informed  that  he  had  seen 
neither  member  of  the  firm,  but  simply  procured  the  permis- 
sion contained  in  the  letter  from  their  book-keeper. 

The  point  in  the  case  depended  upon  a  fair  conflict  of 
evidence,  with  the  probabilities  of  the  truth  being  in  the 
defendants'  favor,  and  the  referee  so  considered  it.  The 
transaction  out  of  which  the  plaintiffs'  claim  arose  was 
entirely  outside  of  the  defendants'  business,  and  the  defend- 
ant served  with  the  summons  and  appearing  in  the  action 
could  not  be  rendered  liable  upon  it,  even  if  two  of  his  copart- 
ners had  done  enough  by  simply  verifying  the  complaint  and 
reply,  without  his  knowledge  or  authority,  to  make  them 
liable  to  the  plaintiffs.  Either  partner  could  bind  himself  by 
using  the  firm  name  in  an  affair  having  no  connection  with 
its  business.  But  the  liability  would  extend  no  further  as 
long  as  the  party  dealing  with  him  understood  him  to  be 
using  the  firm  name  for  the  convenience  of  another  person, 
and  outside  of  the  scope  of  its  business  (3  Kent  [Wf/i  ed.~\, 
48,  49).  • 

The  referee  was  fully  warranted  by  the  evidence  in  taking 
the  view  which  he  did  of  the  plaintiffs'  case.  He  held  them 
not  entitled  to  recover,  and  the  judgment  entered  upon  his 
report  should  be  affirmed. 

DAVIS,  P.  J.,  and  BKADV,  J.,  concurred. 
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COUKT  OF  APPEALS. 

ELIZABETH  SAMMON,  admrx.,  &c.,  appellant,  agt.  THE 
YOKE  AND  HARLEM  RAILROAD  COMPANY,  respondent. 

Negligence  causing  death  —  liability  therefor  by  a  fellow  servant. 

It  is  a  rule  of  law  that  to  entitle  a  party  to  recover  in  an  action  for  negli- 
gence, it  must  appear  that  there  was  no  negligence  on  his  part  contributing 
to  the  injury,  and  when  the  circumstances  proved  are  not  sufficient  to 
justify  such  a  finding  no  recovery  can  be  had. 

Negligence  is  not  to  be  presumed  against  the  deceased  any  more  than 
against  the  defendant,  but  it  is  an  affirmative  fact  to  be  made  to  appear 
by  the  plaintiff.  If  the  circumstances  are  such  that  it  may  be  fairly 
inferred,  the  inference  must  be  made  by  the  jury  and  not  the  court. 

Where  the  evidence,  in  an  action  against  a  railroad  company,  shows  satis- 
factorily that  the  accident  within  the  rule  of  law,  by  which  the  deceased 
lost  his  life  was  attributed  to  a  fellow  servant  in  the  employ  of  the  com- 
pany, the  company  is  not  liable. 

June,  1875. 

Johnson  &  Ward  and  John  H.  Hand,  for  appellant. 
JZlliot  F.  Skepard,  for  respondent. 

CHTJKCH,  C.  J.  —  It  was  proved  by  the  depot  master  that 
the  deceased  was  employed  to  attend  the  chain  across  Fifty- 
second  street,  on  the  west  side  of  the  track ;  that  he  had  no 
business  to  go  on  the  track,  nor  was  it  his  duty  to  do  so. 
There  was  some  evidence,  however,  given  and  offered  tend- 
ing to  show  that  the  deceased  was  furnished  with  a  white  and 
red  flag,  the  former  indicating  safety  and  the  latter  danger  ; 
and  that  these  chain  tenders  some  times  signaled  trains,  and 
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if  there  was  danger  it  was  their  duty  to  do  so.  Two  cars 
were  detached  at  Fiftieth  street  in  consequence  of  an  insecure 
switch,  one  of  them  passing  into  a  marble  yard  and  the  other 
striking  some  freight  care  standing  on  a  side  track  west  of 
the  main  track  and  nearly  in  front  of  Fifty-second  street.  It 
was  not  known,  certainly,  how  the  deceased  received  the 
injury  which  caused  his  death,  but  the  evidence  would  have 
justified  a  finding  that  he  was  struck  by  one  of  the  freight 
cars  put  in  motion  by  one  of  the  fugitive  cars  detached  from 
the  train.  The  complaint  was  dismissed  upon  the  ground, 
it  is  inferred,  of  contributory  negligence  on  the  part  of 
deceased  in  being  on  the  track,  and  this  view  was  sustained 
by  a  majority  of  the  general  term.  If  the  case  developed  no 
other  question,  it  may  be  well  doubted  whether  the  question 
should  not  have'  been  submitted  to  the  jury.  It  is  a  rule  of 
law,  that  to  entitle  a  party  to  recover  in  an  action  for  negli- 
gence it  must  appear  that  there  was  no  negligence  on  his  part 
contributing  to  the  injury ;  and  when  the  circumstances 
proved  are  not  sufficient  to  justify  such  a  finding,  no  recovery 
can  be  had  (Reynolds  agt.  N.  Y.  C.  <&  II.  R.  R.  R.  Co., 
not  reported?). 

Negligence  is  not  to  be  presumed  against  the  deceased  any 
more  than  against  the  defendant,  but  it  is  an  affirmative  fact 
to  be  made  to  appear  by  the  plaintiff.  If  the  circumstances 
are  such  that  it  may  be  fairly  inferred,  the  inference  must  be 
made  by  the  jury  and  not  the  court ;  and  it  is  difficult  to 
deny  that  from  the  facts  shown  it  might  have  been  inferred 
that  the  deceased  was  rightfully  on  or  near  the  side  track. 
It  was  not  a  place  of  danger  at  the  time.  lie  may  have  gone 
there  to  exhibit  the  white  flag  indicating  safety,  or  the  red 
flag  indicating  danger.  It  is  said  that  it  was  not  his  duty  to 
do  either.  There  was  evidence  of  a  habit  to  signal  trains, 

O 

and  it  would  seem  eminently  proper  for  these  chain  men  to 
act  as  flagmen  as  well ;  and  they  were  furnished  flags,  white 
and  red,  for  no  conceivable  object  unless  for  that  purpose. 
It  is  said  they  were  used  to  flag  teams.  This  would  seem  to 
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be  unnecessary  as  there  was  a  chain  man  on  each  side  of  the 
street,  and  the  chains  were  fastened  across  the  street  and  flags 
of  different  colors  for  that  purpose  would  be  absurd.  If  the 
company  furnished  such  flags  it  would  be  inferable  that  they 
were  to  be  used.  But  the  difficulty  in  the  case  is  upon  the 
point  that  the  accident  occurred  by  the  negligence  of  a  fellow 
servant,  within  the  rules  laid  down  on  that  subject,  and  for 
which  the  defendant  is  not  liable.  The  new  switch  was  not 
secured,  it  seems,  so  as  to  prevent  the  displacement  of  the 
rails.  The  switchman  stated  that  this  was  in  consequence  of 
the  holes  being  too  small  for  the  pin  which  fastened  the  lever. 
We  do  not  think  this  slight  defect  is  imputable  to  the  com- 
pany, as  a  principal,  who  is  required  to  furnish  proper  appli- 
ances, &c.  The  switch  was  new,  just  put  in,  and  if  it  did 
not  work  the  switchman  should  have  used  crowbars  as  he  had 
been  accustomed  before  the  switch  was  put  in,  or  he  should 
have  held  the  lever  himself,  which  he  testified  that  he  didn't 
know  but  he  could  have  done  but  he  did  not  try,  or  he  should 
have  given  notice  or  signaled  the  train,  or  taken  steps  to  have 
had  the  hole  enlarged.  He  did  neither  and  the  accident, 
within  the  rules  of  law,  is  attributable  to  him ;  if  so  the  com- 
pany is  not  liable. 

The  point  was  sufficiently  taken  on  a  motion  for  nonsuit  at 
the  close  of  the  plaintiff's  evidence,  and  again  repeated  at 
the  close  of  the  whole  evidence. 

The- judgment  must  be  affirmed. 

All  concur. 
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SUPREME  COURT. 

ZAOHABIAH  DEDERICH  et  al.,   respondents,  agt.   E.    A. 
MCALLISTER,  appellant. 

Statute  of  limitations  —  onus  of  showing  residence. 

It  does  not  require  more  than  a  prima  facie  case  to  shift  the  burden  of  proof 
upon  the  defendant,  -where  his  actual  residence  is  a  fact  peculiarly  within 
his  own  knowledge,  although  the  burden  of  proof  to  show  that  he  had 
resided  out  of  the  state  was  originally  upon  the  plaintiff. 

The  place  of  business  of  a  party  need  not  necessarily  be  his  place  of  resi- 
dence; but  long-continued  business  at  a  particular  place  is,  in  the 
absence  of  any  thing  to  the  contrary,  presumptive  evidence,  and  devolves 
upon  the  party  against  whom  the  presumption  arises  the  burden  of  over- 
coming it. 

General  Term,  First  Department,  May,  1875. 
APPEAL  from  judgment  entered  on  direction  of  court. 
John  A.  Mopes,  for  respondents. 
Steel  &  Boyd,  for  appellant. 

DAVIS,  P.  J.  —  The  answer  alleged  that  the  cause  of  action 
did  not  accrue  within  six  years  next  before  the  commencement 
of  the  suit.  The  production  of  the  note  in  suit  and  proof  of 
the  time  of  service  established  the  defense.  It  was  for  the 
plaintiff  then  to  show  that  the  defendant  was  not  within  the 
protection  of  the  statute. 

With  that  view  evidence  was  given  which,  it  is  claimed  by 
plaintiffs,  tended  to  show  that  defendant  was,  and  had  been 
for  some  years,  a  non-resident  of  the  state,  and  changed  the 
burden  of  showing  residence  in  this  state  upon  the  defendant. 
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The  question  is  certainly  a  close  one  ;  but  I  am  of  opinion, 
on  careful  examination,  that  the  judge  at  circuit  ruled  upon 
it  correctly. 

The  first  witness  was  the  person  who  served  the  summons 
and  complaint.  He  did  not  know  the  defendant,  but  called 
at  a  house  in  the  ninth  ward  of  the  city  of  New  York,  and 
inquired  for  Mrs.  E.  A.  McAllister.  A  person  came  down 
who  answered  to  that  name,  and  upon  whom  service  was 
made.  As  the  defendant  appeared  and  answered  upon  that 
service,  it  must  now  be  presumed  that  her  identity  is  sufficiently 
established.  The  defendant  then  stated  that  she  had  been  in 
business,  before  the  war,  somewhere  in  the  south  ;  that  the 
business  was  broken  up  by  the  war,  and  she  had  been  unable 
to  proceed  with  it ;  that  she  was  going  south  the  next  day, 
and  that  "  if  I  would  take  the  summons  and  complaint,  she 
would  go  down  and  see  the  plaintiffs  the  next  morning  before 
going  home."  He  was  also  asked,  "  Did  she  state  where  she 
was  in  business  ?"  and  answered,  "  She  said  it  was  somewhere 
in  the  south;  I  do  not  remember  the  particular  place." 

One  William  W.  Shumway  testified  that  lie  was  in  the 
straw  millinery  goods  business,  in  this  city ;  that  he  had  known 
defendant  about  ten  or  twelve  years ;  that  she  had  been  a 
customer  of  his  nearly  all  that  time,  and  is  now ;  that  defend- 
ant lived  and  did  business  a  little  before  the  war,  in  New 
York ;  that  he  did  not  know  whether  she  resided  in  New  York 
or  not  in  1860  ;  that  he  sold  goods  to  her  before  the  war,  and 
sent  them  to  her  at  Aberdeen,  Mississippi ;  that  he  had  sold 
goods  to  her  since  the  war,  at  the  same  place;  that  he  did  not 
know  of  her  residing  in  the  city  of  New  York  since  the  war ; 
that  she  had  been  here  a  great  deal ;  "  she  comes  on  and  shops 
almost  a  month  together  ;  "  that  he  supposed  "  she  makes  her 
home  in  Aberdeen." 

Both  parties  rested  on  this  evidence,  and  the  court  directed 
a  verdict  for  plaintiffs. 

The  place  of  the  defendant's  actual  residence  was  a  fact  so 
peculiarly  within  her  own  knowledge  that,  although  the  bur 
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den  of  proof  to  show  that  she  had  resided  out  of  the  state 
was  upon  plaintiff,  it  did  not  require  more  than  & prima  facie 
case  to  shift  the  burden,  or  rather  to  put  defendant  upon  the 
rebuttal  of  such  case. 

It  was  pretty  clearly  shown  that  her  business  was  and  had 
been  for  ten  or  twelve  years  at  Aberdeen,  Mississippi ;  that 
she  came  to  New  York  and  staid  for  limited  periods  ;  that  she 
said,  when  served,  that  she  was  going  home,  naming  some 
place  in  the  south. 

The  place  of  business  of  a  party  need  not  necessarily  be  his 
place  of  residence ;  but  long-continued  business  at  a  particular 
place  is,  in  the  absence  of  any  thing  to  the  contrary,  presump- 
tive evidence,  and  devolves  upon  the  party  against  whom  the 
presumption  arises  the  burden  of  overcoming  it. 

The  judgment  must  therefore  be  affirmed. 

DANIELS  and  LAWRENCE,  JJ.,  concurred. 
VOL.  XLIX  45 
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NEW  YORK  SUPERIOR  COURT. 

NATHANIEL   JARVIS,  Jr.,  agt.  THE   MAYOR,  ALDERMEN  AND 
COMMONALTY  OF  THE  CITY  OF  NEW  YORK. 

Salary  of  tlie  clerk  of  tlie  court  of  common  pleas,  cannot  be  reduced  or  regu- 
lated by  the  board  of  apportionment. 

The  court  of  common  pleas  is  a  part  of  the  judicial  system  of  the  state, 
and  its  judges,  clerks  and  other  officers  are  not  city  or  county  officers 
within  the  meaning  of  the  terms  used  in  tax  levies  or  other  local  acts 
pertaining  solely  to  the  city  and  county  of  New  York. 

Neither  of  these  judges  or  officers  come  within  the  statute  (Laws  of  1871, 
ch.  583)  organizing  and  denning  the  duties  of  the  board  of  apportion- 
ment of  the  city  of  New  York,  who  have  power  to  regulate  all  salaries 
of  officers  and  employes  of  the  city  and  county  governments. 

Where  the  plaintiff  brings  a  regular  action  for  a  balance  of  his  salary,  and 
prays  for  a  judicial  determination,  and  the  enforcement  of  his  rights 
according  to  the  strict  rules  of  law  and  the  usual  course  and  practice  of 
the  courts,  a  plea  of  no  appropriation  is  of  no  greater  force  or  effect  than 
the  plea  of  inconvenience  would  be,  which  an  individual  debtor  might 
interpose  to  an  action  brought  upon  his  promise  or  obligation. 

Special  Term,  April,  18T5. 

DEMURRER  to  answer. 

The  plaintiff  in  his  complaint  alleged  that  he  is,  and  at  the 
times  therein  referred  to  was,  the  duly  appointed  clerk  of  the 
court  of  common  pleas  in  and  for  the  city  and  county  of  New 
York ;  that  his  salary  was  fixed,  by  an  act  of  the  legislature 
of  the  state,  at  the  sum  of  $6,000  per  annum ;  that  he  has 
performed  and  is  still  performing  his  duties  as  such  clerk,  and 
has  been  paid  therefor  at  such  rate,  except  from  the  1st  of 
June,  1872,  to  January  1,  1873,  during  which  time  his  salary 
was  reduced  by  action  of  the  board  of  apportionment,  and  he 
was  paid  at  the  rate  of  $4,800  per  annum  ;  that  he  took  this 
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reduced  compensation  under  protest,  and  that  there  is  now 
due  to  him  a  balance  of  $700. 

The  answer  contained  three  distinct  and  separate  defenses, 
viz. : 

1.  That  the  reduction  was  made  by  the  board  of  appor- 
tionment May  17,  1871,  under  authority  conferred  by  chapter 
583  of  the  Laws  of  1871. 

2.  That  such  reduction  was  acquiesced  in  by  the  plaintiff, 
who  gave  a  receipt  in  full. 

3.  That  no  other  or  greater  sum  than  the  amount  sufficient 
to  pay  plaintiff  at  the  reduced  rate  was  raised  or  authorized 
to  be  expended  during  the  balance  of  the  year  1871. 

The  plaintiff  demurred  to  the  first  and  the  third  defenses 
on  the  ground  of  insufficiency. 

Elliot  Sandford,  for  plaintiff. 

E.  Delafield  Smith,  for  defendants. 

FKEEDMAN,  J.  —  The  complaint  alleges,  and  the  answer  by 
not  denying  admits,  that  the  plaintiff  was  duly  appointed 
clerk  of  the  court  of  common  pleas  ;  that  his  salary  was  fixed 
by  act  of  the  legislature  at  the  sum  of  $6,000  per  annum,  and 
that  he  has  at  all  times  duly  performed  the.  duties  of  his 
office. 

Until  the  year  1854  the  clerk  of  the  city  and  county  of 
New  York  was  clerk  of  the  court  of  common  pleas,  but  in 
that  year  the  legislature  enacted  that  the  said  court  should 
have  a  clerk,  to  be  appointed  by  the  court,  and  to  hold  his 
office  during  the  pleasure  of  the  court,  and  that  such  clerk 
shall  have  power  to  appoint  one  or  more  deputies  (Laws  1854, 
ch.  198,  section  1). 

By  article  6  of  the  constitution,  adopted  in  1869,  the  court 
of  common  pleas  was  continued  not  only  with  the  jurisdiction 
but  also  with  the  powers  it  then  possessed.  This  included 
the  power  to  appoint  the  clerk.  The  court  is,  therefore,  a 
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part  of  the  judicial  system  of  the  state,  and  its  judges,  clerks, 
and  other  officers,  are  not  city  or  county  officers  within  the 
meaning  of  these  terms  as  used  in  tax  levies  or  other  local 
acts  pertaining  solely  to  the  city  and  county  of  New  York. 
Consequently  neither  the  court,  nor  its  clerk  or  any  of  its 
deputy  clerks  is,  or  can  be,  affected  by  the  provision  of  chap- 
ter 583  of  the  Laws  of  1871,  which  empowered  the  board  of 
apportionment  created  by  said  act  to  regulate  all  salaries  of 
officers  and  employes  of  the  city  and  county  governments. 
This  was  expressly  decided  in  Landon  agt.  The  Mayor,  dkc., 
of  New  York  (reported  ante,  p.  318).  In  that  case  the 
action  was  brought  by  the  plaintiff  to  recover  part  of  liis 
compensation  as  deputy  clerk  of  the  said  court,  which  was 
withheld  from  him  pursuant  to  the  action  of  the  board  of 
apportionment.  The  claim  extended  over  precisely  the  same 
period  as  the  claim  of  the  present  plaintiff.  After  full  con- 
sideration, MONELL,  C.  J.,  in  a  lengthy  and  elaborate  opinion, 
came  to  the  conclusion  that  the  officers  whose  salaries  were 
brought  within  the  regulating  power  of  the  board  of  appor- 
tionment were  intended  to  be  such  as  formed  a  part  of  the 
political  government  of  the  city  and  county,  and  were  con- 
nected with  the  legislative  or  executive  departments  of  the 
city  and  county,  and  not  such  as  were  a  part  of  the  judicial 
system  of  the.  state ;  that  the  plaintiff  was  not  an  officer  of 
either  the  city  or  county  government,  and  that  therefore  the 
board  of  apportionment  had  no  authority  to  reduce  his  salary. 

This  decision  completely  covers  the  question  presented  by 
the  demurrer  to  the  first  defense,  and  hence  the  reduction  of 
plaintiff's  salary  to  the  sum  of  $4,800  must  be  deemed  to 
have  been  illegal. 

The  defendants  plead  as  a  third  and  separate  defense  that 
no  other  or  greater  amount  than  the  amount  sufficient  to  pay 
the  said  plaintiff's  salary  at  the  rate  of  $4,800  per  annum 
was  appropriated  or  authorized  to  be  expended  therefor  by 
the  said  board  of  apportionment.  The  availability  of  this 
plea  depends  upon  the  existence  of  the  power  to  order  a 
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reduction.  True,  the  want  or  exhaustion  of  an  appropriation 
may  be  successfully  urged  against  an  application  for  a  man- 
dam  us  to  compel  the  comptroller  to  pay,  and  in  the  case  of  a 
contract  entered  into  in  violation  of  the  provisions  of  a  statute 
requiring  a  previous  appropriation  as  a  condition  precedent 
to  its  validity,  it  constitutes  even  a  good  answer  to  an  action 
brought  upon  such  contract.  But  these  rules  do  not  apply  to 
the  case  at  bar.  Plaintiff 's  salary  is  fixed  by  statute,  and  it  was 
the  plain  duty  of  the  board  to  raise  it.  Nor  does  the  plaintiff 
apply  to  compel  payment  by  any  discretionary,  extraordinary 
or  summary  process.  He  brought  a  regular  action,  and  in  it  he 
prays  for  a  judicial  determination  and  the  enforcement  of  his 
rights  according  to  the  strict  rules  of  law  and  the  usual  course 
and  practice  of  the  courts.  In  such  an  action  the  plea  of  no 
appropriation  is  of  no  greater  force  or  effect  than  the  plea  of 
inconvenience  would  be  which  an  individual  debtor  might 
interpose  to  an  action  brought  upon  his  promise  or  obligation. 
The  plaintiff  is  entitled  to  judgment  upon  the  demurrer? 
but  the  defendants  may  have  leave  to  amend  their  answer,  if 
they  should  be  so  advised,  upon  payment  of  costs. 
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SUPREME  COURT. 
JOHN  P.  KIPP  agt.  DAVID  'BKANDT  et  al. 

Parties  in  a  mortgage  foreclosure  —  alleged  deficiency, 

On  the  foreclosure  of  mortgaged  premises,  where  it  appears  after  the  sale 
that  a  mortgage  executed  by  a  grantee  of  the  mortgaged  premises,  whose 
deed  had  not  been  recorded,  and  an  assignment  of  the  mortgage  to  a 
person  who  was  not  made  a  party  to  the  foreclosure,  had  been  recorded 
before  the  filing  of  the  notice  of  pendency  of  the  action — neither  the 
plaintiff  nor  his  attorneys  having,  actual  notice  of  this  mortgage  or 
assignment : 

Held,  that  all  such  incumbrancers  were  foreclosed  by  the  judgment  in  the 
action,  notwithstanding  they  were  not  made  parties  thereto. 

Poughkeepsie,  $pecial  Term,  August  28,  18T5. 
Hon.  JOSEPH  F.  BARNARD,  Justice. 

THIS  action  was  brought  for  the  foreclosure  of  a  mortgage. 
The  mortgagor  and  all  subsequent  grantees  of  the  mortgaged 
premises  whose  conveyances  were  of  record,  and  all  persons' 
having  liens  or  incumbrances  upon  said  premises  by  virtue  of 
mortgages  executed  by  such  grantees,  or  of  judgments  obtained 
against  them,  were  made  parties  defendant  to  the  action. 
Judgment  of  foreclosure  was  regularly  obtained  and  entered, 
and  the  mortgaged  premises  sold.  The  purchaser  paid  down 
the  usual  percentage  on  the  sale,  but  before  the  day  fixed  for 
completing  the  sale  and  delivery  of  the  referee's  deed  he  dis- 
covered that  a  mortgage  executed  by  a  grantee  of  the  mort- 
gaged premises  whose  deed  was  not  recorded,  and  an  assign- 
ment of  said  mortgage  to  a  person  who  was  not  made  a  party 
defendant  to  the  foreclosure,  had  been  recorded  before  the 
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filing  of  the  notice  of  pendency  of  the  action.  Upon  this 
ground  the  purchaser  moved  to  be  relieved  from  his  purchase ; 
and  that  the  decree  in  the  foreclosure  action  be  opened,  and 
the  said  mortgagee  and  assignee  made  parties  defendant 
thereto. 

It  appeared  that  neither  the  plaintiff  nor  his  attorneys  had 
actual  notice  of  this  mortgage  or  assignment. 

Plaintiff  claimed  that  the  deed  to  the  mortgagor  in  this 
mortgage  not  being  recorded,  he  was  not  bound  in  his  fore- 
closure to  take  notice  of  any  incumbrances  against  said  mort- 
gagor, of  which  he  had  not  actual  notice ;  and  that  all  such 
incumbrancers  were  foreclosed  by  the  judgment  in  the  action, 
notwithstanding  they  were  not  made  parties  thereto. 

C.  JB.  Herrick,  for  motion. 
Gaul  &  Esselstyn,  opposed. 
The  court  denied  the  motion. 
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COUET  OF  APPEALS. 

THOMAS  M.  TYNG  agt.  THE  UNITED  STATES  SUBMARINE  AND 
TORPEDO  BOAT  COMPANY. 

This  court  will  not  review  tlie  facts  in  a  case  brought  be/we  it  on  appeal. 

Where  it  is  seen  that  the  report  of  the  referee  in  the  case  is  not  entirely 
without  evidence,  that  he  has  seen  fit  to  credit  one  witness  rather  than 
another  when  there  was  a  conflict  between  them,  and  has  drawn  from 
all  the  evidence  the  inferences  that  seemed  to  him  just,  this  court  cannot 
review  his  conclusions  of  fact,  notwithstanding  they  may  think  he  erred 
or  they  might  have  differed  from  him. 

Where  the  evidence  is  susceptible  of  different  inferences  and  conclusions, 
this  court  is  concluded  by  the  decision  of  the  court  of  original  juris- 
diction 

May,  1875. 

THE  defendant  was  a  corporation  organized  under  the 
general  mining  and  manufacturing  laws  of  the  state  of 
New  York,  and  was  the  owner  of  a  valuable  invention  known 
as  the  American  submarine  and  torpedo  boat,  and  of  all  the 
patents  that  were  or  were  to  be  issued  covering  and  protect- 
ing the  same. 

The  plaintiff  was,  in  the  year  1866,  the  secretary  and  treas- 
urer of  that  corporation,  and  while  holding  such  office 
advanced,  out  of  his  own  moneys,  the  sum  of  $2,853.63,  to 
pay  for  certain  patents  issued  on  said  invention. 

Such  moneys  so  advanced  by  him  having  never  been  repaid 
by  the  corporation,  this  action  was  commenced  in  the  year 
1867,  the  complaint  declaring  as  for  money  paid  for  the  use 
and  benefit  of  the  defendant  and  at  its  request. 
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The  action  was  referred  to  Andrew  J.  Smith,  attorney  at 
law  of  this  city,  to  hear  and  determine,  who  found  that  no 
part  of  this  money  was  paid  out  by  the  plaintiff  at  the  request 
of  or  for  this  defendant,  but  that  it  was  an  individual  matter 
between  the  plaintiff  and  one  Clark,  the  president  of  the 
corporation. 

The  referee  thereupon  directed  the  dismissal  of  the  com- 
plaint upon  the  merits,  and  ordered  judgment  in  favor  of  the 
defendant  for  costs,  and  the  judgment  so  ordered  was  affirmed 
by  the  general  term  of  the  first  department. 

An  appeal  was  thereupon  taken  to  the  court  of  appeals. 

T.  Mitchell  Tyng,  for  plaintiif  and  appellant. 
F.  J.  Fithian,  for  defendant  and  respondent. 

ALLEN,  J. — "Were  the  facts  before  us  for  review  I  should 
incline  to  a  reversal  of  the  judgment,  upon  the  ground  that 
the  evidence  very  decidedly  preponderated  in  favor  of  the 
plaintiff  and  his  claim  that  the  money  was  advanced  by  him 
for  and  at  the  request  of  the  defendant. 

The  circumstances  and  all  the  evidence  very  clearly  show 
that  the  patents  could  not  have  been  obtained  for  any  person 
or  association  other  than  the  defendant,  which  alone  would 
be  the  legal  owner  of  them,  and  entitled  to  all  the  benefits 
that  would  accrue  from  them. 

It  is  also  very  evident  that  the  president  of  the  defendant 
and  the  other  managing  trustees  had  full  knowledge  of  and 
sanctioned  the  proceedings  of  the  plaintiff,  and  that  all  were, 
in  truth,  concurring  in  his  acts;  and  that  after  the  work  had 
been  performed  and  the  money  advanced,  upon  a  formal 
report  being  made  to  the  board  of  trustees  in  actual  session, 
there  was  an  assent  to  and  an  adoption  of  the  acts,  and  an 
implied  acknowledgment  of  the  obligation  of  the  defendant 
to  the  plaintiff  for  the  moneys  by  him  paid  in  procuring  the 
patents. 

VOL.  XLIX.  46 
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Neither  upon  this  occasion  nor  subsequently,  when  repeat- 
edly notified  to  attend  meetings  of  the  trustees  —  called  in 
terms  for  the  purpose  of  providing  means  to  recompense  the 
plaintiff,  was  there  an  intimation  by  the  president  or  any 
trustee  that  the  plaintiff  had  acted  without  authority  from 
the  defendant,  or  in  any  other  interest,  or  that  the  corpora- 
tion was  not  legally  liable  to  pay  the  money  expended  for  the 
purpose  named. 

It  is  true  that  some  of  the  acts  of  the  plaintiff  and  the 
form  of  his  accounts  with  Clark,  the  president,  they  being 
the  principal  shareholders  of  the  company,  furnish  slight  evi- 
dence that  Clark  and  the  plaintiff  regarded  the  transaction  as 
their  individual  matter.  But  they  are  all  capable  of  explana- 
tion consistent  with  the  theory  upon  which  the  action  is 
brought. 

The  evidence  of  Mr,  Clark  is  in  conflict,  to  some  extent, 
and  as  to  material  facts,  with  that  of  the  plaintiff,  but  he 
exhibits  singular  defects  of  memory,  and  his  evidence  is  not 
in  all  respects  consistent  with  itself  and  the  circumstances  of 
the  case,  and  the  documentary  evidence  tends  in  my  judg- 
ment strongly  to  confirm  the  statements  of  the  plaintiff,  and 
all  the  probabilities  are  in  that  direction. 

But  it  cannot  be  said  that  the  report  of  the  referee  is  entirely 
without  evidence.  The  referee  has  seen  fit  to  credit  the  one 
witness  rather  than  the  other  when  there  was  a  conflict 
between  them,  and  has  drawn  from  all  the  evidence  the  infer- 
ences that  seemed  to  him  just,  and  we  cannot  review  his  con- 
clusions of  fact,  notwithstanding  we  may  think  that  he  erred, 
or  we  might  have  differed  from  him.  The  evidence  was 
susceptible  of  different  inferences  and  conclusions,  and  when 
that  is  the  case,  this  court  is  concluded  by  the  decision  of  the 
court  of  original  jurisdiction. 

I  regret  that  I  have  been  unable  to  find  an  exception  upon 
which  to  reverse  this  judgment.  The  objection  that  the 
report  of  the  referee  is  inconsistent  in  this  :  that  in  one  part 
he  finds  that  all  the  money  was  advanced  by  the  plaintiff, 
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and  in  another  part  that  it  was  advanced  by  plaintiff  and 
Clark,  is  not  material  for  the  reason  that  his  finding  that  no 
part  of  it  was  advanced  at  the  request  of  or  for  the  defendant, 
is  fatal  to  the  action. 

I  concur  in  the  views  taken  by  judge  DANIELS  of  the  legal 
propositions  overruled. 

The  judgment  must  be  affirmed. 

All  concur,  except  GROVER  and  MILLER,  JJ.,  absent. 
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N.  Y.  SUPERIOR  COURT. 
CROSBY  agt.  WATTS. 

Action  for  accounting  on  purchase  of  stock  by  a  broker 

Where,  in  an  action  for  an  accounting  on  the  purchase  of  stock,  the  only 
question  between  the  parties  is,  whether  the  purchase  was  joint  or 
several,  and  the  testimony  is  conflicting  between  them,  the  point  will  be 
considered  settled  in  favor  of  the  plaintiff  as  a  joint  purchase  where  it 
appears  that  the  defendant  had  previously  rendered  a  bill  to  the  plaintiff 
for  the  plaintiff's  share,  adding  interest  and  commission  to  that  date, 
stating  that  the  purchase  was  joint  and  containing  the  actual  interest  of 
each  of  them  in  the  enterprise. 

A  broker  acting  in  such  a  case,  in  a  fiduciary  capacity,  should  be  able  to 
show  from  his  books,  when  referring  to  them,  not  only  the  purchase 
but  on  whose  account  and  by  whom  made. 

Special  Term,  August,  1875. 

THIS  is  a  suit  growing  out  of  certain  stock  transactions 
between  the  parties. 

SPEIK,  J.  —  The  action  is  brought  by  the  plaintiff  against 
the  defendant,  a  broker,  for  an  accounting  on  the  purchase 
of  200  shares  of  the  Panama  Railroad  stock.  The  only 
question  between  the  parties  is  whether  the  purchase  was 
joint  or  several.  The  defendant  claims  that  he  bought 
the"  200  shares  on  the  10th  of  March,  1873;  paying  $122.50 
per  share,  not  jointly  but  severally,  100  for  himself  and 
100  for  the  plaintiff,  and  that  he  gave  the  plaintiff  verbal 
notice  only.  He  admits  that  there  was  no  entry  of  the 
transaction  in  his  books.  He  says  that  two  days  after  the 
purchase  he  sold  his  100  shares  for  $124  per  share.  He  car- 
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ried  the  plaintiff's  100  shares  until  the  panic,  in  the  Septem- 
ber following,  when  he  sold  out  for  ninety  dollars,  charging 
the  plaintiff  with  the  difference,  after  crediting  him  with  two 
payments  of  $500  and  $1,500  while  the  stock  was  being 
carried.  The  plaintiff  claims  the  transaction  was  joint,  and  not 
several,  that  the  defendant  had  no  right  to  sell  separately,  and 
that  he  made  the  above  payment  as  a  share  of  their  joint  loss, 
the  stocks  falling  and  he  having  no  information  that  the 
defendant  had  sold  the  100  shares.  The  testimony  is  con- 
flicting between  the  parties.  It  appears,  however,  that  the 
defendant  rendered  a  bill  to  the  plaintiff  on  the  31st  of  May, 
1873,  for  the  plaintiff's  share,  adding  interest  and  commis- 
sion to  that  date,  stating  that  the  purchase  was  joint  and  con- 
taining the  actual  interest  of  each  of  them  in  the  enterprise. 
An  explanation  of  this  bill  was  attempted,  but  I  think  wholly 
failed,  as  the  sale  made  by  the  defendant  of  his  100  shares 
two  days  after  the  purchase  could  not  have  occurred  if  the 
account  rendered  was  true.  Moreover  I  think  a  broker  act- 
ing in  such  a  case,  in  a  fiduciary  capacity,  should  be  able 
to  show  from  his  books  when  referring  to  them  not  only  the 
purchase,  but  on  whose  account  and  by  whom  made.  The 
party  relying  upon  the  trusted  action  of  his  agent  is  entitled 
to  this,  the  best  evidence  of  fair  dealing.  It  is  unnecessary 
to  pass  upon  the  question  raised  by  plaintiff's  counsel,  "that 
no  purchase  whatever  had  been  made  by  the  defendant  of 
any  stock,"  and  I  cannot  allowr  the  complaint  to  be  amended 
in  that  respect.  Nor  is  it  necessary  in  my  view  of  the  case 
to  grant  the  motion  of  defendant's  counsel  to  strike  out  the 
testimony  asked  for.  The  complaint  must  be  made  to  include 
the  recovery  of  the  two  sums  wrongfully  paid  to  the  defend- 
ant. The  plaintiff' is  entitled  to  recover  from  the  defendant 
the  amount  of  the  sums  advanced  to  him  with  interest  and 
costs. 
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N.  Y.  SUPERIOR  COURT. 

SHERIDAN  SHOOK  &  ALBERT  M.  PALMER  agt.  AUGUSTIN  DALY, 
HORACE  WALL  &  MORRIS  SIMMONS. 

Injunction  restraining  defendants  from  representing  a    play  called  "Rose 
Midid,"  continued. 

The  court  comes  to  the  conclusion,  from  the  evidence  given,  that  no  right, 
in  respect  to  the  play  called  "Rose  Michel,"  passed  to  the  defendant 
Daly. 

The  court  was  of  opinion,  upon  the  examination  of  the  original  manuscripts, 
that  the  defendants'  objection  that  the  play  of  "  Rose  Michel "  was  an 
immoral  production  could  not  be  sustained,  and  that  a  court  of  equity 
could  sustain  the  plaintiffs'  rights  therein  by  injunction. 

The  complaint  in  this  case  not  appearing  to  be  demurrable,  and  in  view 
of  the  steps  taken  by  the  defendants  in  the  action,  and  the  provisions  of 
the  Code  in  reference  to  demurrers  and  to  applications  to  strike  out  and 
to  make  pleadings  more  definite  and  certain,  the  objection  that  the 
complaint  is  demurrable  can  hardly  be  sustained. 

If,  as  the  defendant  Daly  states,  he  has  substantially  constructed  a  new 
and  original  play  in  the  place  of  "  Rose  Michel,"  it  is  no  answer  to  this 
application  for  an  injunction.  The  author  and  his  assignees,  whether 
citizens  or  aliens,  as  far  as  the  manuscripts  and  their  rights  therein  are 
concerned,  are  protected  by  the  law,  and  these  rights  cannot  be  impaired 
or  infringed  upon,  either  directly  or  indirectly. 

Special  Term,  September,  1875. 

THE  defendants  appear  to  show  cause  why  an  injunction 
restraining  them  from  representing  a  play  called  "  Rose 
Michel "  should  not  be  continued  during  the  pendency  of 
the  action. 

A.  J.  Dittenhoefer  <&  C.  W.  Brooke,  for  plaintiffs. 
Wm.  D.  Booth  cfe  Thomas  Wm.  Clark,  for  defendants. 
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CURTIS,  J.  —  The  play  was  written  in  French  by  Ernest 
Blum.  The  plaintiffs  allege  that  it  has  never  been  published, 
and  that  the  author  sold  the  original  manuscripts  thereof,  in 
the  French  and  English  languages,  to  one  Michaelis,  who,  on 
the  llth  of  March,  1875,  sold  the  same  to  the  plaintiffs,  for 
the  United  States,  except  New  England.  This  statement  of 
the  plaintiffs  is  confirmed  by  affidavits  of  Michaelis  and  the 
author. 

The  defendants  claim  that  early  in  February,  1875,  one  L. 
M.  Bayliss  purchased  the  English  translation  of  the  play  from 
Michaelis,  in  Paris,  and  that  Bayliss  employed  one  Wall  to 
sell  the  same  for  the  United  States,  and  that  he  came  to  New 
York  and  sold  it  to  the  defendant  Daly.  All  parties  concede 
that  the  title  was  originally  in  Michaelis.  The  plaintiffs  pro- 
duce a  bill  of  sale  of  the  two  manuscripts  from  Michaelis  to 
Shook,  dated  March  llth,  1875,  and  acknowledged  April  5th. 
1875. 

The  defendants  produce  the  affidavit  of  Mr.  Wall,  stating 
the  purchase  by  Bayliss  of  the  English  version,  in  February, 
1875.  His  affidavit  fails  to  show  that  he  was  personally 
present  in  Paris  at  the  time  of  such  alleged  sale  to  Bayliss. 
or  that  he  in  reality  had  any  other  knowledge  as  to  whether 
such  sale  was  made  except  from  what  Bayliss  told  him.  No 
affidavit  from  Bayliss  is  produced,  and  the  statement  of  the 
sale  of  the  manuscript  to  Bayliss  does  not  appear  to  me  to  be 
corroborated  by  any  statements  of  other  parties  having  actual 
knowledge  of  any  such  sale.  There  is  no  evidence  to  show 
that  the  defendant  Daly  has  acted  otherwise  than  in  good 
faith,  in  purchasing  the  manuscript  from  Wall :  but.  from  a 
consideration  of  all  the  proofs  submitted  on  the  hearing,  it 
seems  that  the  weight  of  the  evidence  is  against  Mr.  Bayliss. 
or  his  representative,  Mr.  Wall,  acting  for  the  firm  of  Sim- 
mons &  Wall,  having  any  right  or  title  in  the  manuscript  that 
they  undertook  to  convey  to  Mr.  Daly.  From  what  has  thus 
far  been  disclosed,  I  must  come  to  the  conclusion  that  no 
right  in  respect  to  the  play  passed  to  the  defendant  Daly. 
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The  defendants  further  object  that  the  play  of  "Rose 
Michel "  is  an  immoral  production,  and,  consequently,  that  if 
the  plaintiffs  have  any  rights  in  regard  to  it,  that  they  are 
not  entitled  to  be  protected  in  them  by  the  interference  of  a 
court  of  equity.  If  this  play,  or  any  literary  production,  is 
of  that  character,  it  is  no  part  of  the  office  of  this  court  to 
protect  it  by  injunction  or  otherwise.  The  rights  of  the 
author  are  secondary  to  the  right  of  the  public,  to  be  pro- 
tected from  what  is  subversive  of  good  morals.  But  the 
examination  of  the  original  manuscripts  fails  to  show  that 
either  version  is  amenable  to  this  charge. 

It  is  objected  by  the  defendants  that  the  plaintiffs'  title  is 
limited  fo'the  French  manuscript  only,  and  does  not  embrace 
the  manuscript  of  the  English  version.  But  both  manuscripts 
are  distinctly  specified  in  the  bill  of  sale  from  Michaelis  to 
Shook,  and  this  transfer  seems  to  have  been  ratified  by  Mr. 
Blum,  the  author.  In  the  affidavits  of  Michaelis  and  Blum, 
the  play  is  simply  designated  as  "  Hose  Michel ; "  but  it  is 
apparent  that  it  was  not  the  intention  of  the  vendor  or  the 
purchaser  that  merely  the  French  version  was  transferred  for 
representation  in  the  United  States,  and  this  interpretation 
cannot  be  justly  given  to  the  transfer. 

It  is  claimed  that  the  complaint  is  demurrable  for  multi- 
fariousness  and  otherwise,  and  that,  therefore,  the  injunction 
should  not  be  granted.  The  defendant  Daly  has  answered, 
and  the  other  defendants  have  read  an  answer  as  an  affidavit, 
stating  that  they  reserved  the  right  to  demur.  The  purport 
of  the  complaint  is  that  the  plaintiffs  own  the  manuscripts  of 
the  play,  and  that  the  defendants  are  interfering  with  and 
prejudicing  their  rights  in  various  ways.  It  does  not  appear 
that  the  complaint  is  demurrable ;  and  in  view  of  the  steps 
taken  by  the  defendants,  and  the  provisions  of  the  Code  in 
reference  to  demurrers  and  to  applications  to  strike  out  and 
to  make  pleadings  more  definite  and  certain,  this  objection 
can  hardly  be  sustained.  • 

The  defendant  Daly  states  that  he  has  substantially  con- 
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structed  a  new  and  original  play  in  the  place  of  "  Rose 
Michel."  If  that  has  been  done,  it  is  no  answer  to  this  appli- 
cation for  an  injunction.  The  author  and  his  assignees,  be 
they  citizens  or  aliens,  as  far  as  the  manuscripts  and  their 
rights  therein  are  concerned,  are  protected  by  the  law,  and 
these  rights  cannot  be  impaired  or  infringed  upon,  either 
directly  or  indirectly  (Palmer  agt.  De  Witt,  47  N.  Y.,  532). 
The  injunction  is  continued  during  the  pendency  of  the 
action,  with  ten  dollars  costs  of  motion  to  the  plaintiffs. 
VOL.  XLIX.  47 
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SUPKEME  COUET. 
IN  THE  MATTER  OF  A  AEON  JACOBS. 

Proceedings  on  habeas  corpus  for  discharge  from  imprisonment. 

Where  the  commitment  of  the  relator  for  contempt  shows  that  the  fine, 
for  a  certain  amount  of  money  imposed  upon  him,  was  made  up  by  the 

.  value  of  certain  real  estate  sold  by  him  contrary  to  the  mandate  of  the 
court,  and  a  certain  sum  as  the  costs  and  expenses  of  the  plaintiff  in  the 
proceedings  to  punish  the  relator  for  the  contempt,  and  a  sum  as  a 
reasonable  allowance  for  counsel  fee: 

Held,  that  the  commitment  being  for  the  whole  sum,  it  is  good  as  a 
whole  or  bad  as  a  whole ;  there  is  no  power  to  separate  it.  And  that  it 
is  entirely  clear  that  the  sum  allowed  for  counsel  fee  was  illegal  and 
improperly  allowed  by  the  court,  and  rendered,  th^p  fine  imposed  for  the 
gross  sum  and  the  commitment  under  it  null  and  void. 

Chambers,  July,  1875. 

A  MOTION  was  made  in  this  court  for  the  discharge  of 
Aaron  Jacobs  from  a  commitment  for  contempt  by  the 
superior  court.  Jacobs  was  committed  in  December,  1874, 
for  thirty  days,  and  an  additional  fine  of  $2,470.54,  for  the 
contempt  in  question.  The  counsel  for  the  relator  moved 
on  the  habeas  corpus  proceedings  for  his  discharge,  on  the 
ground  that  the  court  exceeded  its  powers  in  the  punish- 
ment inflicted.  In  opposition  it  was  contended  that  the 
prisoner  was  held  for  a  contempt  specially  charged  in  the 
commitment. 

WESTBEOOK,  J.  —  On  the  20th  day  of  December,  1874,  the 
relator,  Aaron  Jacobs,  was  committed  to  the  common  jail  of 
the  city  and  county  of  New  York,  for  the  space  of  thirty  days 
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and  until  he  should  pay  a  fine  of  $2,470.54,  imposed  upon 
him  by  the  superior  court  of  the  city  of  New  York,  for  an 
alleged  contempt.  The  relator  having  been  brought  before 
the  court  upon  a  writ  of  habeas  corpus,  upon  the  retuAi 
thereto  by  the  sheriff,  showing  that  Jacobs  was  held  by  virtue 
of  a  commitment  issued  by  the  superior  court  for  a  contempt 
therein  charged,  moves  for  his  discharge,  upon  the  ground 
that  the  punishment  inflicted  was  in  excess  of  the  power  of 
the  court  to  impose.  The  counsel  for  the  parties-  who  oppose 
the  discharge  insists  that,  as  it  appears,  the  said  Jacobs  is  held 
for  a  "  contempt  specially  and  plainly  charged  in  the  com- 
mitment," he  cannot  be  discharged,  but  must  be  forthwith 
remanded.  It  is  not  to  be  denied  that  our  habeas  corpus  act 
in  plain  words  (3  R.  S.,  88,  sec.  55,  5th  edition)  makes  it 
"  the  duty  of  such  court  or  officer  "  before  whom  the  writ  is 
returnable  "forthwith  to  remand  such  party,  if  it  shall 
appear  that  he  is  detained  in  custody,  either  *  *  *  (2), 
by  virtue  of  a  final  judgment,  a  decree  of  any  competent 
court  of  civil  or  criminal  jurisdiction,  or  of  any  execution 
issued  upon  such  judgment  or  decree  ;  or  (3),  for  any  con- 
tempt specially  and  plainly  charged  in  the  commitment  by 
some  court,  officer  or  body  having  authority  to  commit  for  the 
contempt  so  charged."  It  is  also  true  that  another  section  of 
the  habeas  corpus  act  (3  R.  S.,  888,  sec.  57,  5th  edition) 
declares :  "  But  no  court  or  officer,  on  the  return  of  any 
habeas  corpus  orce/'tiorari  issued  under  this  article,  shall  have 
power  to  inquire  into  the  legality  or  justice  of  any  process, 
judgment,  decree  or  execution  specified  in  the  preceding 
twenty-second  section ;  nor  into  the  justice  or  propriety  of 
any  commitment  for  a  contempt  made  by  any  court,  officer 
or  body  according  to  law,  and  charged  in  such  commitment 
as  hereinbefore  provided."  In  obedience  to  the  plain  language 
of  our  statutes,  as  expressed  in  People  ex  rel.  Phelps  agt. 
Fancher  (9  N.  Y.  S.  C.  R.,  ly  Hun,  226)  and  in  People  ex 
rel.  William  M.  Tweed  agt.  Liscomb  (10  N.  Y.  S.  C.  R.,  by 
Hun,  760),  I  concurred  in  holding  that  neither  "  the  justice 
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or  propriety  of  any  commitment  for  a  contempt"  or  the 
"legality  or  justice  of  any  *  *  *  judgment"  by  or  of  a  com- 
petent court  could  be  questioned  in  a  proceeding  of  this  char- 
acter. My  own  views  of  these  statutes  are  fully  given  in  the  cases 
to  which  I  have  referred  ;  and,  if  I  should  follow  the  inclination 
of  my  own  judgment,  I  should  hold  (unless  section  56  of 
the  act,  regulating  the  conduct  of  the  court  or  officer  when 
the  party  is  confined  by  "  civil  process,"  applies)  that  there 
is  no  power  in  this  court  on  this  proceeding  to  review  the 
action  of  the  superior  court  in  this  matter.  My  own  convic- 
tions cannot,  howrever,  prevail.  I  understand  the  court  of 
appeals  to  have  recently  held,  in  the  Tweed  Case,  that 
when  the  judgment  under  which  the  party  is  held  was  in 
excess  of  the  power  of  the  court  to  award,  it  is  remediable  by 
this  writ.  That  is  to  say,  though  the  court  pronouncing  the 
judgment  has  held  it  had  the  power  to  pronounce  it,  the  party 
claiming  it  to  be  illegal  need  not  resort  to  a  writ  of  error  to 
arrest  or  reverse  it,  but  may  apply  for  this  writ  to  any  court 
or  officer  empowered  to  grant  it ;  and  if  such  court  or  officer 
(and  it  may  be  a  county  judge  or  special  county  judge)  adjudge 
that  the  judgment  was  in  excess  of  the  power  of  the  court,  the 
prisoner  may  be  discharged.  Following  our  court  of  dernier 
resort,  I  am  constrained  to  overrule  the  objection  founded 
upon  our  habeas  corpus  act,  and  examine  the  question  of  the 
power  of  the  superior  court  to  make  the  order  complained  of. 
The  commitment  shows  that  the  fine  of  $2,470.54  imposed 
upon  the  relator  was  made  up  by  the  value  of  certain  real 
estate  sold  by  Jacobs  contrary  to  the  mandate  of  the  court, 
the  costs  and  expenses  of  the  plaintiff  in  the  proceedings  to 
punish  the  said  Aaron  Jacobs  for  the  contempt,  which  were 
made  to  appear  by  affidavit  to  the  satisfaction  of  the  court " 
to  be  $252.25,  and  the  further  sum  of  $150,  which  the  court 
in  the  commitment  declares  it  is  satisfied,  "  is  a  reasonable 
allowance  to  be  made  to  the  plaintiff  for  counsel  fee  in  these 
proceedings."  As  the  commitment  is  to  detain  the  prisoner 
until  he  pays  the  entire  sum  of  $2,470.54,  if  any  part  of  the 


NEW  YORK  PRACTICE  REPORTS.      .  373 

Matter  of  Jacobs. 

amount  was  illegal,  it  follows  that  the  commitment  is  void, 
because  as  a  whole  it  is  bad.  The  commitment  is  for  the  whole 
sum.  It  is  not  until  he  shall  pay  separate  sums  named,  but 
until  he  shall  pay  every  dollar  of  the  gross  amount.  There  is  no 
power  to  separate.  It  is  good  as  a  whole  or  bad  as  a  whole.  In 
Ludlow  agt.  Knox  (7  Abbott's  Practice  Reports,  page  411,  N. 
S.)  the  court  of  appeals  held  that  in  proceedings  of  this  character 
the  costs  which  may  be  imposed  are  there  fixed  and  allowed 
by  statute,  and  not  those  which  are  usually  called  "  counsel 
fees,"  and  which  rest  in  discretion.  The  opinion  of  GROVEK, 
J.,  fully  covers  the  point,  and  to  it  (pages  418,  419,  420) 
reference  is  made.  It  is  very  questionable  whether  the  item 
of  $252. 25^  which  the  commitment  states  is  proven  "  by 
affidavit "  to  be  "  the  costs  and  expenses  "  of  the  proceeding 
to  punish  for  a  contempt,  does  not  contain  objectionable  items. 
Waiving  this,  however,  it  is  entirely  clear  that  the  one  of 
$150,  which  the  court  says  it  is  satisfied  "  is  a  reasonable 
allowance  to  be  made  to  the  plaintiff  for  counsel  fee  in  these 
proceedings,"  is  just  such  a  charge  as  the  decision  of  the 
court  covers.  It  was  improper,  and  could  not  be  allowed, 
and,  as  it  makes  up  a  part  of  the  gross  fine  imposed,  such 
fine  was  illegal  and  improper.  It  follows  that  the  prisoner 
is  entitled  to  be  discharged. 
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N.  Y.  SUPEEIOE  COURT. 

ISAAC  MULLEB,  receiver,  &c.,  agt.  AMANDA  M.  HALL. 

A  verbal  trust  —  assigninent  of  mortgage  personally  by  an  executrix  without 

consideration. 

Where  an  executrix  held  a  mortgage  given  to  her  as  security  for  moneys 
due  and  coming  due  under  her  husband's  will,  and  it  was  treated  by  her 
and  the  heirs  as  her  personal  property,  which  mortgage  she  assigned 
and  executed  personally  without  consideration  to  her  daughter,  the 
defendant: 

Held,  in  supplementary  proceedings  against  the  executrix  subsequently,  that 
oral  proof  should  not  now  change  the  legal  effect  of  the  assignment  of 
the  mortgage  thus  made,  by  claiming  that  it  was  held  in  trust  by  the 
executrix  for  her  husband's  estate,  although  it  was  assigned  personally  by 
her. 

Besides,  under  the  statutes,  if  the  assignment  had  been  in  writing  contain- 
ing a  trust  for  the  person  making  the  same,  it  would  be  void  as  against 
existing  or  subsequent  creditors. 

Special  Term,  August,  1875. 

MOTION  for  judgment  for  the  amount  of  surplus  moneys 
under  a  mortgage  foreclosure  and  sale. 

SPEIR,  J.  —  The  plaintiff  was  appointed  receiver  on  the  4th 
of  November,  1874,  in  supplementary  proceedings  against 
Amanda  M.  Senior  on  a  judgment  of  Robert  S.  Ross  against 
her  as  indorser  of  a  note  dated  February  23d,  1874,  due 
November  14th,  1874,  for  $1,123.96.  She  had  personal  notice 
of  the  application  for  receiver  and  of  his  appointment  at  the 
time.  Other  judgments  were  obtained  against  her  about  the 
Same  time,  amounting  to  over  $6,000.  It  appears  that  Mrs. 
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Senior,  on  the  18th  of  June,  1874,  being  the  owner  of  a  bond 
and  mortgage  made  by  her  three  sons  for  $10,000,  then  past 
due,  assigned  the  same  without  consideration  to  her  daughter, 
the  defendant  in  this  action,  and  on  the  22d  of  June,  1874, 
the  property  covered  by  the  mortgage  was  sold  for  $16,500  at 
a  foreclosure  sale  had  under  a  prior  mortgage  of  $10,000, 
which  covered  the  same  property,  and  the  defendant  became 
the  purchaser,  received  the  referee's  deed  and  still  holds  the 
fee.  The  surplus  of  that  sale  after  payment  of  the  prior 
mortgage,  taxes,  costs  and  expenses  of  foreclosure,  was 
$3,145.21,  which  sum  was  adjudged  applicable  to  the  second 
mortgage,  which  had  been  assigned  without  consideration  to 
the  defendant.  At  the  time  the  defendant  was  about  to  pur- 
chase under  the  sale  of  foreclosure  of  the  first  mortgage,  she 
assigned  the  second  mortgage  she  had  received  from  her 
mother  to  one  Hathaway,  in  order  to  prevent  it  from  merging 
in  the  fee  should  she  purchase  the  premises  at  the  sale  under 
the  decree  of  foreclosure,  and  for  the  further  purpose  to  secure 
the  said  Hathaway  whatever  moneys  would  be  required  to 
advance  to  defendants  to  enable  her  to  make  the  necessary 
payments  in  the  event  of  her  purchase  of  the  premises  at  the 
sale.  The  referee  reported  at  said  sale  that  the  sum  of 
$3,170.52  was  due  and  owing  to  said  Hathaway  by  virtue  of 
an  assignment  to  him  for  advances  made  by  him  to  the  defend- 
ants, and  that  the  whole  of  the  surplus  moneys,  subject  to 
certain  expenses,  should  be  paid  to  him  on  account  thereof. 
The  question  discussed  on  the  trial  was  whether  Mrs.  Senior 
was  the  real  owner  of  this  mortgage  assigned  to  her  daughter 
without  consideration.  The  defendant  claims  that  it  belonged 
to  the  estate  of  her  mother's  deceased  husband ;  and  some 
testimony  was  given  that  although  the  assignment  was 
executed  by  her  personally,  not  as  executrix,  and  contained 
no  written  trust,  yet  was  understood  by  the  parties  to  be  a 
verbal  trust,  and  to  have  been  held  by  the  defendant  in  fact 
for  the  estate.  It  clearly  appears,  I  think,  that  the  mortgage 
was  given  to  Mrs.  Senior  as  security  for  the  moneys  due  and 
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coming  due  under  her  husband's  will.  It  has  been  treated 
ever  since  August  3d,  1870,  the  date  of  the  mortgage,  by  both 
her  and  the  heirs  as  her  personal  property,  and  oral  proof 
should  not  now  change  the  legal  effect  of  the  record  they 
have  made  (Marks  agt.  Richtinger,  57  N.  Y.,  58).  Besides, 
under  the  statutes,  if  the  assignment  had  been  in  writing, 
containing  a  trust  for  the  use  of  the  person  making  the  same 
it  would  be  void  as  against  existing  or  subsequent  creditors. 
The  plaintiff  must  have  judgment  for  $3,14:5.25,  with  interest 
from  June  22,  1874,  with  costs. 
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COURT*  OF  APPEALS. 

SAMUEL  L.    HUNT,   respondent,  agt.  GEORGE   M.    CHAPMAN, 

appellant. 

• 

Practice  in  renewing  orders  by  this  court. 

An  order  of  the  supreme  court  at  special  term,  refusing  the  application 
to  "  send  the  case,  on  appeal,  back  to  the  referee  before  whom  the  action 
was  tried,  to  pass  upon  certain  additional  findings  of  fact,  proposed 
and  requested  by  the  defendant,"  which  does  not  appear  to  have  been 
before,  nor  considered  by  the  court  at  general  term,  is  not  before  this 
court  for  review. 

The  record  must  show  an  actual  determination  of  the  court,  at  general 
term,  to  entitle  a  party  to  be  heard  in  this  court,  in  review  of  an  order 
or  judgment  of  that  court. 

The  two  appeals  in  this  case,  the  one  from  the  judgment  and  the  other 
from  the  order,  were  distinct,  having  no  necessary  connection  with  each 
other;  either  might  be  decided  without  respect  to  the  other. 

The  order  of  the  special  term  was  not  an  intermediate  order,  involving 
the  merits,  or  necessarily  affecting  the  judgment,  and  could  not,  there- 
fore, be  reviewed  upon  an  appeal  directly  from  the  judgment,  under 
section  329  of  the  Code. 

Had  the  court  at  general  term  affirmed  the  order,  it  could  have  been 
reviewed  here  upon  appeal  from  the  judgment,  under  section  329. 

The  history  of  the  proceedings  in  the  case  shows  that  the  order  was  not 
reviewable  at  the  general  term  as  an  intermediate  order,  and  that  it  did 
not  affect  the  judgment  appealed  from. 

Where  there  are  no  exceptions  to  the  facts  found  by  the  referee,  or  to  the 
refusal  to  find  the  proposed  facts,  and  there  is  no  foundation  laid  for  the 
allegation  of  error  in  the  judgment,  the  judgment  upon  the  merits  must 
be  affirmed,  as  this  court  cannot  review  the  evidence  vrith  a  view  to 
reverse  the  judgment  upon  questions  of  fact. 

The  costs  in  an  action  to  foreclose  a  mortgage  are  governed  by  section  308 
of  the  Code,  except  where  the  case  is  difficult  or  extraordinary,  and  a 
defense  has  been  interposed  or  a  trial  had,  and,  in  such  cases,  by  section 
VOL.  XLIX  48 
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309,  the  court  may  make  an  allowance  not  exceeding  two  and  a  half  per 
cent. 

June  Term,  1875. 

APPEALS  by  defendant  from  an  order  and  a  judgment  in 
this  action.  . 

N.  G.  Moak,  for  appellant. 
Jesse  C.  Smith,  for  respondent. 

ALLEN,  J.  —  The  order  of  the  supreme  court  refusing  the 
application  to  "  send  the  case  on  appeal  back  to  the  referee 
before  whom  this  action  was  tried,  to  pass  upon  certain 
additional  findings  of  fact,  proposed  and  requested  by  the 
defendant,"  is  not  before  us  for  review.  It  was  made  at 
special  term,  and  does  not  appear  to  have  been  before,  or 
considered  by,  the  court  at  general  term,  and  this  court  can- 
not entertain  appeals  directly  from  the  determination  of  the 
court  at  special  term.  The  record  must  show  an  actual 
determination  of  the  court,  at  general  term,  to  entitle  a  party 
to  be  heard  here  in  review  of  an  order  or  judgment  of  the 
court  (Code,  sec,  11 ;  Lake  agt.  Gibson,  2  Comst.,  188). 

The  two  appeals,  the  one  from  the  judgment  and  the 
other  from  the  order,  were  distinct,  having  no  necessary  con- 
nection with  each  other ;  either  might  be  decided  without 
respect  to  the  other. 

The  court  may,  upon  an  appeal  from  a  judgment,  review 
any  intermediate  order  involving  the  merits  and  necessarily 
affecting  the  judgment  (Code,  sec.  329).  The  order  of  the 
special  term  was  not  an  order  of  that  class.  It  was  not 
intermediate,  did  not  involve  the  merits  or  necessarily  affect 
the  judgment.  It  could  only  be  reviewed  upon  an  appeal 
directly  from  it.  The  orders  which  can  be  reviewed  under 
section  329,  are  those  made  in  the  progress  of  the  action,  and 
before  the  judgment  from  which  the  appeal  is  taken,  and  by 
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which  that  judgment  was  necessarily  affected.  Courts  will 
not,  from  reasons  of  convenience,  hear  appeals  from  orders  of 
this  description,  before  the  hearing  of  the  whole  case  upon 
the  merits  ;  but  this  rule  of  practice  does  not  authorize  the 
inference  that  the  two  appeals  are  necessarily  connected,  or 
that  the  order  was  reviewable  by  the  general  term  as  an 
intermediate  order.  The  practice  is  suggested,  and  the 
reasons  for  it  assigned,  by  judge  RAPALLO,  in  Van  Slyke  agt. 
Hyatt  (46  N.  T.,  259)  and  Quincy  agt.  Young  (53  id.,  504). 
The  order  of  the  general  term  affirming  that  at  special  term, 
denying  a  motion  to  compel  a  referee  to  make  further  special 
findings,  is  an  intermediate  order  which  may  necessarily  affect 
the  judgment  from  which  an  appeal  is  brought  to  this  court, 
and  so  reviewable  on  an  appeal  from  the  judgment  of  the 
general  term.  Judge  RAPALLO,  in  Quincy  agt.  Young,  is 
careful  to  confine  the  assertion  that  the  order  is  reviewable, 
on  an  appeal  from  the  judgment,  as  an  intermediate  order, 
to  the  order  of  the  general  term,  affirming  the  denial  of  the 
motion  at  special  term.  Had  the  court  at  general  term 
affirmed  the  order,  it  could,  within  the  case  cited,  and  within 
the  spirit  and  reason  of  section  329  of  the  Code,  have  been 
reviewed  here  upon  an  appeal  from  the  judgment. 

A  brief  history  of  the  procedure  in  the  action  will  clearly 
show  that  the  order  was  not  reviewable  at  the  general  term 
as  an  intermediate  order,  and  that  it  did  not  affect  the  judg- 
ment appealed  from.  The  issues  in  the  action  were  referred 
for  trial  to  Mr.  Murray  Hoffman.  He  reported  upon  those 
issues  in  favor  of  the  plaintiff  on  the  10th  of  June,  1874,  and 
on  the  twenty-fourth  of  the  same  month  the  cause  was  brought 
to  a  hearing  at  special  term  upon  that  report,  and  the  proof 
of  the  default  of  certain  of  the  defendants  and  such  other 
proofs  as  were  necessary,  and  final  judgment  given  for  the 
plaintiff  upon  the  whole  record.  On  the  third  of  July  the 
present  appellant  took  his  appeal  to  the  general  term  from 
that  judgment.  In  December  thereafter  he  moved  for  the 
order  for  further  findings  of  fact  by  the  referee,  and  the  motion 
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was  denied  on  the  sixteenth  of  the  same  month  and  an  appeal 
was  taken  to  the  general  term  from  that  order  seven  days 
thereafter  by  a  notice  addressed  to  the  attorney  for  the  plain- 
tiff. On  the  12th  of  February,  1875,  the  judgment  was 
affirmed.  It  does  not  appear  that  the  appeal  from  the  order 
was  moved  or  heard  at  general  term.  It  certainly  has  not 
been  affirmed  so  far  as  the  record  discloses.  If  the  action  of 
the  referee  in  respect  to  the  additional  findings  proposed  by 
the  defendant  be  referred  to,  it  will  be  found  somewhat  diffi- 
cult to  ascertain  precisely  what  he  has  found  and  what  he  has 
refused  to  find,  and  whether  his  refusals  are  for  the  reason 
that  the  proposed  facts  were  not  proved  which  would  be 
equivalent  to  a  finding  adverse  to  the  request  of  the  defend- 
ant, or  because  the  proposed  facts  were  foreign  to  the  issues, 
or,  still  further,  whether  his  refusals  were  based  upon  his 
views  of  the  practice,  that  facts  admitted  upon  the  record  or 
proved  by  documentary  evidence  should  not  be  embodied  in 
the  report  or  found  by  the  referee.  The  case  before  the 
referee  and  upon  which  he  acted,  and  to  which  he  refers  by 
the  folios  at  which  particular  facts  are  proved  or  admitted,  or 
certain  documents  appear,  is  so  entirely  different  from  the 
record  before  us,  as  folioed,  that  the  references  cannot  be 
traced,  at  least  without  great  labor,  such  as  could  be  better 
performed  in  an  attorney's  office  than  by  this  court.  But 
the  referee  is  not  responsible  for  the  form  in  which  the  con- 
clusion of  his  labors  appears  upon  the  record.  His  memo- 
randum was  designed  merely  to  enable  the  attorneys  to  put 
his  conclusions  in  proper  form  to  be  certified  by  him.  It  was 
all  that  was  required  for  that  purpose,  but  as  a  report  or  cer- 
tificate making  part  of  the  final  record  of  a  court,  it  does  that 
distinguished  jurist  and  correct  practitioner  injustice.  The 
purpose  of  the  informal  memorandum  and  that  it  was  intended 
merely  as  suggesting  to  counsel  the  proper  papers  to  be"  pre- 
pared for  his  signature  and  final  certificate,  he  declares  very 
plainly.  It  is  not  improbable  that  the  special  term  may  have 
denied  the  application  upon  the  ground  that  the  paper  was 
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not  in  the  form  intended  by  the  referee,  and  did  not,  with 
clearness  and  precision,  show  what  he  had  found  or  what  he 
had  refused  to  find,  or  his  reasons  for  refusing  to  find  as 
requested,  so  that  the  court  could  determine  whether  the 
proper  protection  of  the  rights  of  the  defendant  required  that 
the  case  be  sent  back  for  further  findings.  The  motion  might 
well  have  been  denied  for  that  reason,  leaving  the  defendant 
to  renew  his  application  when  he  should  have  obtained  the 
final  decision  of  the  referee  in  an  intelligible  form.  But  it 
is  enough  that  the^  order  has  not  been  passed  upon  by  the 
•general  term  and  is  not  before  us  upon  this  appeal.  This 
order  not  being  reviewable  leaves  but  little  to  be  said  of  the 
case.  There  is  but  a  single  exception  and  that  is  to  the  general 
conclusion  of  law,  that  upon  the  facts  found  the  plaintiff  is 
entitled  to  recover;  that  the  legal  conclusion  was  sustained 
by  the  findings  of  fact  by  which  it  was  preceded  was  not  dis- 
puted. The  referee  finds  the  making  of  the  mortgage,  the 
title  of  the  plaintiff  thereto  and  the  amount  due  thereon. 
A  judgment  of  foreclosure  was  the  necessary  sequence.  He 
also  finds  against  the  counter-claim  for  moneys  received  by 
the  plaintiff  to  the  use  of  the  appellant,  and  that  none  of  the 
allegations  of  fraud  or  false  or  fraudulent  representations  in 
the  answer  were  proved.  The  additional  facts  found  by  the 
referee  do  not  affect  the  right  of  the  plaintiff  to  the  judg- 
ment. There  are  no  exceptions  to  the  facts  found,  or  to  the 
refusal  to  find  the  proposed  facts,  and  there  is  no  foundation 
laid  for  the  allegation  of  error  in  the  judgment.  The  learned 
and  indefatigable  counsel  for  the  appellant  based  his  argu- 
ment entirely  upon  the  evidence  at  large  in  the  case  and  not 
upon  the  facts  found  by  the  referee,  and  it  was  pertinent  to 
show  the  materiality  of  the  proposed  facts.  We  cannot 
review  the  evidence  with  a  view  to  reverse  the  judgment 
upon  questions  of  fact,  and,  as  we  have  seen,  we  cannot 
examine  it  in  respect  to  the  order  refusing  to  send  the  case 
back  for  further  findings.  It  follows,  that  upon  the  merits 
the  judgment  must  be  affirmed.  But  the  court  erred  in 
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granting  an  extra  allowance  of  five  per  cent  in  addition  to 
the  costs  allowed  by  law,  and  from  this  the  defendant 
appealed.  The  allowance  was  made  under  section  309  of  the 
Code,  which  authorizes  an  allowance  of  five  per  cent  in 
difficult  and  extraordinary  cases  when  a  defense  has  been 
interposed,  or  in  such  cases  where  a  trial  has  been  had.  But 
this  was  an  action  to  foreclose  a  mortgage  and  is  governed  by 
section  308,  except  where  the  case  is  difficult  or  extraordinary 
and  a  defense  has  been  interposed  or  a  trial  had ;  and  in  such 
cases,  by  section  309,  the  court  may  make,  an  allowance  not 
exceeding  two  and  a  half  per  cent. 

The  judgment  should  be  modified  by  deducting  one-half 
of  the  extra  allowance,  and,  as  thus  modified,  affirmed. 

All  concur  ;  GROVER,  J.,  absent. 
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N.  Y.  SUPERIOR  COURT. 

WALLING  agt.  THE  MAYOR,  &c.,  OF  THE  CITY  OF  NEW  YOKK. 

Liability  of  the  corporation  of  New  York  to  pay  expenses  for  extraditing 
fugitive  criminals. 

The  city  of  New  York  is  not  liable  to  third  persons,  with  whom  they  have 
no  privity  of  contract,  for  payment  of  the  expenses  incurred  in  extra- 
diting fugitive  criminals  from  another  state,  although  the  bill  is  approved 
by  the  district  attorney  of  the  county. 

The  remedy  is  against  the  district  attorney,  whose  duty  it  is  to  recover 
himself  against  the  city,  by  taking  the  necessary  steps,  and  furnishing 
the  necessary  evidence  under  the  statute. 

Special  Term,  August^  1875. 

DEMURRER  to  complaint. 

This  suit  is  brought  to  recover  $903.22,  the  alleged  expense 
of  extraditing  two  fugitive  criminals  from  California. 

SPEIR,  J.  —  The  plaintiff  was  employed  by  the  district 
attorney  to  execute  a  requisition  made  by  the  governor  of 
this  state  upon  the  governor  of  the  state  of  California,  for 
the  extradition  of  two  fugitive  criminals.  The  district  attor- 
ney approved  the  bill  as  justly  due,  which  amounted  to 
$903.22.  The  bill  was  presented  to  the  comptroller  for  pay- 
ment, and  refused  on  the  ground  that,  under  the  law,  the 
district  attorney  might  recover  the  amount  claimed  as  a 
charge  against  the  county,  but  that  his  employe  could  not. 
With  some  hesitation  I  think  the  demurrer  should  be  upheld. 
The  relation  of  employer  and  employe  does  not  exist  between 
the  plaintiff  and  defendants.  No  privity  of  contract  between 
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them.  When  the  statute  under  both  subdivisions  of  the  third 
section  speaks  of  "  expenses  necessarily  incurred,"  or  "  moneys 
necessarily  expended  "  by  the  district  attorney  or  any  county 
officer,  it  clearly  contemplates  that  the  county  shall  have  the 
sanction  of  the  official's  oath  as  to  what  constitutes  the 
"  necessity  "  of  the  outlay.  If  this  plaintiff  has  a  cause  of 
action  it  must  arise  by  ordinary  contract  between  him  and 
defendants,  and  he  would  not  be  called  upon  to  prove  the 
necessity  of  the  services  performed.  The  city  would  be 
forced  to  pay  any  charge  made  by  any  person  other  than  its 
official  officers,  and  consequently  without  the  checks  and  safe- 
guards contemplated  by  the  law.  The  remedy  is  against  the 
district  attorney,  whose  duty  it  is,  I  think,  to  recover  himself 
against  the  city,  by  taking  the  necessary  steps  and  furnishing 
the  necessary  evidence  under  the  statute.  Judgment  for 
defendants. 
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SUPREME  COURT. 

OLIVEB   "W.    MARVIN,  appellant,   agt.  AUGUSTUS   PJBENTICE, 

respondent. 

Action  to  haw  an  absolute  deed  declared  a  mortgage. 

In  an  action  to  have  a  certain  deed  executed  by  the  plaintiff  to  be  declared 
a  mortgage  for  the  security  of  a  loan  of  money,  and  a  reconveyance  of 
the  property,  the  plaintiff  will  be  entitled  to  the  relief  prayed  for  where 
he  establishes  the  transaction  for  which  the  deed  was  given  to  have 
been  a  loan  of  money,  and  not  a  sale  of  the  premises,  on  payment  of  the 
debt  and  interest  at  the  time  of  redemption,  although  no  tender  was 
made  and  no  offer  of  payment  was  inserted  in  the  complaint. 

The  omission  in  that  respect  will  not  be  allowed  to  defeat  the  plaintiff 's 
rights,  if  in  fact  the  loan  was  made,  while  it  may  have  the  effect  of  sub- 
jecting him  to  the  payment  of  the  costs  of  the  action,  for  where  an  issue 
of  fact  has  been  found,  as  there  has  been  in  this  case,  the  plaintiff  is 
to  be  adjudged  such  relief  as  may  be  consistent  with  the  facts  proved 
and  embraced  within  the  issue  (Code,  sec.  275). 

First  Department,  General  Term,  May,  1875. 

APPEAL  from  a  judgment  recovered  on  a  trial  before  the 
court  at  special  term. 

F.  G.  Salmon,  for  appellant. 

Augustus  Prentice  (&  Wm.  M.  Evarts,  for  respondent. 

DANIELS,  J.  —  This  action  was  brought  by  plaintiff  to  have 

a  certain  deed,  executed  by  him  to  Jeremiah  Hains,  held  to  be  a 

mortgage  for  the  security  of  a  usurious  loan  of  money,  and 

a  reconveyance   of  the   property  to   him  by  the  defendant 
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Catharine  A.  Prentice,  who  had  been  vested  with  the  title. 
The  evidence  given  in  the  case  was  all  taken  in  the  first 
instance,  before  a  referee,  and  then  submitted,  by  stipulation 
of  the  parties,  to  the  court,  by  which  the  cause  was  finally 
decided.  But  .while  it  tended  to  show  that  an  exception 
existed  that  the  defendant  Augustus  Prentice,  who  advanced 
the  money  claimed  to  have  been  loaned,  should  receive  some- 
thing for  its  use  beyond  the  legal  rate  of  interest,  it  was 
altogether  too  uncertain  and  indefinite,  in  any  view  of  it,  to 
create  an  agreement,  or  even  a  settled  understanding  of  that 
nature.  If,  however,  the  transaction  was  based  upon  a  loan, 
the  plaintiff  should  still  be  entitled  to  be  relieved  against  his 
deed  given  to  complete  its  security,  by  being  allowed  to 
redeem  on  payment  of  the  debt  and  interest,  although  no 
tender  was  made,  and  no  offer  of  payment  was  inserted  in  the 
complaint.  The  omission  in  that  respect  will  not  be  allowed 
to  defeat  the  plaintiff 's  rights,  if  in  fact  the  loan  was  made, 
while  it  may  have  the  effect  of  subjecting  him  to  the  pay- 
ment of  the  costs  of  this  action,  for,  where  an  issue  of  fact  has 
been  found  in  the  action,  as  there  has  been  in  the  present 
case,  the  plaintiff  is  to  be  adjudged  such  relief  as  may  be 
consistent  with  the  fact  proved  and  embraced  within  the  issue 
(Code,  sec.  275). 

The  plaintiff 's  complaint  was  dismissed  at  the  trial,  but,  as 
that  was  not  done  on  account  of  any  defective  statement  of 
facts,  constituting  a  right  of  action,  but  because  the  proof 
was  not  deemed  to  be  sufficient  to  warrant  a  recovery,  the 
pleadings  will  not  require  to  be  considered  in  the  decision  of 
the  appeal.  For  the  plaintiff,  it  was  insisted,  that  the  evi- 
dence established  the  fact  that  the  transaction  between  himself 
and  the  defendant  Augustus  Prentice  consisted  of  a  loan  of 
$2,000,  while  he,  on  the  other  hand,  maintained  it  to  be  an 
absolute  purchase  of  the  property,  and  the  amount  advanced 
to  be  a  part  payment  of  the  price.  The  business  was  done 
for  the  plaintiff  by  Edwin  Wilcox,  who  acted  as  his  agent, 
and  under  his  authority. 
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The  land  described  in  the  deed  and  in  the  complaint  was  in 
litigation,  with  at  least  the  possibility  that  the  proceedings 
might  result  adversely  to  the  plaintiff.  Wilcox,  the  agent, 
was  the  principal  witness  who  was  examined  on  the  plaintiff  's 
behalf  during  the  trial,  and  he  testified  distinctly  and  posi- 
tively that  nothing  but  a  loan  of  money  was  applied  for  or 
desired ;  while,  on  the  contrary,  the  defendant  Augustus 
Prentice  directly  denied  that  statement,  and  added,  "  that  a 
sale  alone  was  suggested  and  agreed  upon."  But  upon  this 
subject  the  evidence  of  Prentice  is  without  any  substantial 
corroboration  or  support.  That  given  by  Wilcox  was  very 
materially  confirmed  by  an  unusually  extended  cross-examina- 
tion, in  the  course  of  which  he  was  made  to  repeat  his  state- 
ments of  the  facts  a  great  many  times,  and  in  every  instance 
with  such  a  remarkable  degree  of  uniformity  as  could  only 
be  derived  from  actual  recollection.  Some  contradictions  are 
referred  to  in  defendant's  points,  but  they  relate  to  very 
-unimportant  matters,  mainly  consisting  of  his  views  concern- 
ing the  proper  conclusions  to  be  derived  from  circum stances 
brought  to  his  attention.  They  are  no  more  than  would  ,be 
expected  to  be  found  in  frequent  repetitions  of  the  recollec- 
tions of  the  most  truthful  witness. 

The  statements  of  this  witness  are  further  sustained  by  the 
evidence  given  by  his  sons,  Henry  C.  and  Frank  Wilcox,  who 
testified  that  on  different  occasions  they  had  been  with  him 
to  the  office  of  Mr.  Prentice  when  a  loan  of  money  was 
alone  applied  for.  That  this  was  true,  and  the  money  loaned 
instead  of  being  paid,  is  strongly  confirmed  by  the  fact  that  a 
bond  and  mortgage  was  taken  by  Mr.  Prentice  for  its  security. 
He  affirmed  that  this  was  done  to  protect  him  against  the 
possible  consequences  of  a  failure  of  the  title  to  the  property. 
But  in  that  he  was  unsustained  by  the  fact  that  the  instru- 
ments made  for  the  purpose  seem  to  have  been  in  the  ordi- 
nary form  for  the  absolute  payment  of  money  with  the 
interest  accruing  upon  it  as  they  would  be  upon  a  mere  loan, 
and  not  in  that  required  to  guard  against  the  contingency 
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mentioned.  They  were  drawn  by  himself  or  under  his 
immediate  supervision  in  his  own  office,  and  must,  therefore, 
be  regarded  as  being  formally  such  as  he  intended  they 
should  be.  And  in  order  to  render  it  reasonably  certain  that 
the  debt  would  be  paid  if  the  title  to  the  lot  failed,  the 
plaintiff's  agent  and  another  person  guaranteed  the  payment 
of  the  bond. 

Besides  the  bond  and  mortgage,  a  deed  was  made  of  the 
same  property  to  Jeremiah  Hains,  who  was  shown  to  have 
been  a  person  under  the  control  of  the  defendant  Augustus 
Prentice;  this  the  plaintiff's  agent  stated  was  required  by 
the  defendant  as  further  security  before  he  would  consent  to 
loan  the  money.  And  that  it  was  for  his  benefit  was  not 
denied,  but  the  fact  was  found  by  the  court,  and  it  was  con- 
firmed by  a  conveyance,  made  in  a  few  days  afterward,  to 
the  defendant's  wife  and  at  his  instance. 

If  a  simple  conveyance  of  the  title  to  the  lot  was  all  that 
was  intended  to  be  accomplished,  the  plain  and  direct  mode 
of  making  it  would  have  been  the  execution  of  a  deed  to  the 
defendant  Augustus  Prentice,  with  a  guarantee  that  the  title 
should  be  confirmed  by  the  adjudication  expected  to  be  made 
upon  it,  or  the  consideration  refunded.  The  fact  that  a  differ- 
ent course  was  adopted  rather  indicated  the  existence  of  a 
purpose  which  could  be  best  secured  by  some  indirect  means ; 
and  that  was  said  to  have  been  the  case  by  "Wilcox,  who  testi- 
fied that  the  only  object  of  giving  the  deed  to  Hains  was  to 
satisfy  the  requirements  of  the  defendant  that  his  security 
for  the  loan  should  be  increased  in  that  way,  and  the  means 
afforded  through  which  some  further  compensation  might  be 
obtained  for  the  use  of  the  money  beyond  the  legal  interest 
mentioned  in  the  bond  and  mortgage. 

At  the  same  time  a  bond  and  mortgage  were  taken  from 
Hains,  by  the  defendant  to  the  plaintiff,  to  secure  the  pay- 
ment of  $4,500  at  certain  specified  times  after  the  title  was 
established.  This,  "Wilcox  stated,  was  done  at  the  suggestion 
of  the  defendant  Augustus  Prentice. 
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It  does  not  appear  that  these  instruments  were  read  to  the 
agent  of  the  plaintiff ;  and,  while  they  were,  probably,  for- 
mally delivered  to  him,  they  immediately  passed  back  into 
the  possession  of  the  defendant,  where,  with  the  exception  of 
the  time  required  to  record  the  mortgage,  they  remained 
until  what  is  relied  on  as  a  final  adjustment  of  the  business 
afterward  took  place.  This  circumstance,  too,  is  not  without 
weight  in  favor  of  the  plaintiffs  theory  in  the  case.  For,  if 
the  bond  and  mortgage  were,  in  fact,  taken  for  the  plaintiff, 
is  it  not  a  little  remarkable  that  they  were  not  placed  in  the 
possession  of  himself  or  his  agent  ? 

A  release  of  dower  was  also  taken  from  another  person,  but 
it  is  without  any  special  significance  in  the  case,  for  it  could 
as  consistently  be  required  whether  the  loan  were  made  or  the 
complete  title  to  the  property  was'  designed  to  be  conveyed. 
But  all  these  papers  were  recorded  at  the  expense  of  the  plain- 
tiff, and  he  was  made  to  pay  for  drawing  them  by  a  deduction 
sufficient  for  that  purpose,  made  by  the  defendant  Augustus 
Prentice,  from  the  $2,000  it  was  agreed  should  be  advanced. 
The  expense  of  recording  the  deed  to  Hains  was  only  a  small 
amount,  but  the  plaintiff  could  consistently  be  required  to 
bear  it  upon  the  supposition  alone  that  it  was  given  as  security 
for  a  loan  instead  of  being  an  unqualified  conveyance  of  the 
title.  By  the  bond  taken  from  Hains  it  was  provided  that 
all  taxes,  assessments,  charges  and  liens  of  any  and  every  kind, 
upon  or  affecting  the  said  premises,  when  the  said  $2,000 
becomes  due  and  payable  should  be  deducted  from  the  money 
secured  thereby.  The  $2,000  became  payable  in  sixty  days 
after  all  litigation  concerning  the  premises  ended.  And  this 
clause  obligated  the  plaintiff  to  pay  taxes  and  assessments 
imposed  after  the  deed  was  made  and  before  that  period  should 
arrive. 

About  seven  months  after  the  papers  were  made,  and  when 
the  title  to  the  land  had  been  fully  confirmed,  the  plaintiff's 
agent  applied  for  a  redemption  and  reconveyance  of  the 
property,  but  that  was  declined  by  the  defendant  Augustus 
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Prentice;  and  the  agent  testified  that  he  then  received  the 
amount  payable  on  the  bond  and  mortgage  from  Hains,  after 
deducting  the  unpaid  taxes  and  assessments,  including  taxes 
which  became  a  lien  after  the  deed  was  executed,  and  satisfied 
the  mortgage ;  and  also  received  a  satisfaction  of  the  mortgage 
given  to  secure  $2,000  advanced. 

This  was  found  to  be  substantially  true  by  the  court  at  the 
trial.  The  agent  testified  that  he  took  the  balance  paid 
because  he  concluded  from  the  refusal  of  Mr.  Prentice  and 
the  conveyance  made  to  his  wife,  that  nothing  better  could  be 
done,  and  in  that  he  was  clearly  correct,  so  far  as  all  voluntary 
actions  might  be  considered. 

But  at  that  time  no  new  agreement  was  made  between  the 
parties.  If  the  deed  was  simply  an  additional  security  before 
that  it  necessarily  remained  so  afterward.  If  the  equity  of 
redemption  was  owned  by  the  plaintiff  it  was  not  conveyed 
by  the  mere  discharge  of  the  mortgage,  which  had  been  given 
by  Hains.  If  it  had  been  conveyed  at  all,  that  was  done  by 
the  deed  to  Hains.  But  as  between  these  parties,  that  deed 
could  not  be  attended  with  that  effect.  If  it  was  executed 
only  as  a  security  for  the  money  loaned,  and  that  such  was 
its  object  and  purpose  was  shown  by  the  evidence  of  the 
plaintiff's  agent,  which  was  so  far  sustained  by  that  given  by 
the  two  other  witnesses  referred  to,  and  the  circumstances  in 
the  case,  as  to  render  it  entirely  reliable,  notwithstanding  the 
fact  that  he  was  interested  in  the  result  of  the  action  and 
opposed  by  the  statements  of  the  case  given  by  the  defendant 
Augustus  Prentice.  The  leading  features  of  the  transaction 
show  it  to  have  been  a  loan  and  not  a  sale,  and  that  the 
defendant's  recollection  of  it  had  been  probably  so  far 
obscured  by  professional  cares  and  engagements  and  the  lapse 
of  time  as  to  render  it  inaccurate  and  unreliable. 

It  is  not  contended  that  the  defendant  Catherine  A.  Prentice 
acquired  any  better  title  than  Hains  had  to  the  property.  She 
paid  nothing  for  it,  and  it  was  conveyed  to  her  at  the  instance 
and  by  the  interposition  of  her  husband,  who  had  the  man- 
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agement  of  the  entire  business  of  loaning  the  money,  taking 
the  bond  and  mortgage  for  its  security  and  payment,  the 
deed  to  Plains  and  the  bond  and  mortgage  from  him.  There 
was  no  insurmountable  obstacle  in  the  way  of  a  judgment  for 
redemption  of  the  lot  in  plaintiff 's  favor. 

It  appears  to  have  been  worth  one-third  more  than  the  con- 
sideration mentioned  in  the  deed,  when  that  was  made.  And 
that  could  not  fairly  have  been  reduced  by  reason  of  the  liti- 
gation as  long  as  the  defendant  Augustus  Prentice  was  in  any 
event,  according  to  his  own  statement,  fully  protected  against 
it.  Such  a  judgment  should  have  been  directed  on  the  usual 
terms  imposed  in  this  class  of  cases.  The  judgment  appealed 
from  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  the  plaintiff  on  this  appeal,  to  abide  the  event  of  the 
action. 
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ULSTER  OYER  AND  TERMINER. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  ROBERT  "W. 

BATTING. 

The  law  of  murder  laid  down  in  ihe  first  and  second  degrees. 

The  law  infers  an  intent  to  do  what  a  party  does  do. 

Where  a  prisoner  on  a  trial  for  murder  is  shown  to  have  taken  a  weapon 
from  his  pocket  and  without  any  cause  or  provocation  whatever  run  it 
into  the  body  of  his  victim  in  a  vital  part  from  which  wound  the  victim 
dies,  the  law  infers  that  the  prisoner  intended  to  do  exactly  what  he  did 
do,  to  wit,  take  his  life. 

This  at  common  law  and  under  our  statutes,  until  they  were  recently 
amended,  would  have  been  declared  murder  in  the  first  degree  and  the 
penalty  death. 

And  the  excuse  that  the  prisoner  was  drunk  and  scarcely  conscious  of 
what  he  did,  can  be  of  no  avail  at  common  law.  The  books  contain 
but  one  rule  upon  this  subject  from  the  earliest  time  down  to  the  pres- 
ent, and  that  is,  if  a  person  voluntarily  becomes  drunk  he  shall  be 
accountable  for  what  he  does  in  that  condition. 

In  this  state  the  legislature,  in  1873,  divided  the  crime  of  murder  into  two 
degrees,  the  one  where  the  intent  to  take  life  was  a  deliberate  intent,  the 
other  where  there  is  a  simple  intent  without  the  deliberation  and  cool- 
ness which  now  marks  the  former  and  which  is  the  element  making  the 
crime  of  murder  in  the  first  degree.  The  penalty  under  this  statute  is 
imprisonment  for  life. 

In  fixing  the  grade  of  crime  of  which  the  prisoner  is  guilty,  the  evidence 
of  his  intoxication  becomes  very  important  and  is  to  be  carefully 
weighed. 

Whilst  the  jury  cannot  receive  the  evidence  of  drunkenness  to  excuse  the 
crime  or  to  make  it  less  than  murder  in  the  second  degree,  yet  they  can 
receive  it  for  the  purpose  of  showing  that  the  party  did  not  deliberately 
premeditate. 

Indictment  for  the  murder  of  John  Tompkins,  on  October 

1874. 
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Charge  of  judge  WESTBROOK  to  the  jury,  and  the  sentence 
of  the  prisoner,  delivered  and  pronounced  April  22d,  1875. 
Prisoner  convicted  of  murder  in  the  second  degree. 

AFTER  taking  all  the  testimony  in  the  Batting  Case  the 
counsel,  by  agreement,  consented  to  submit  the  case  to  the 
jury  without  summing  up,  whereupon  judge  WESTBROOK, 
after  stating  that  he  had  understood  counsel  to  waive  any 
address  to  the  jury  and  that  the  evidence  was  closed,  charged 
the  jury  as  follows : 

Judge  WESTBROOK' s  Charge.  —  We  have  reached  the  con- 
clusion of  this  most  painful  trial.  It  is  painful  from  any 
stand-point  from  which  we  see  fit  to  look  at  it.  It  is  painful 
to  think  that  a  person  could  deliberately  take  the  life  of  a 
fellow-being  if  that  person  was  conscious  of  the  act.  It  is 
equally  painful  to  think  that  any  person  should  so  far  craze 
himself  as  to  unconsciously  do  so  awful  a  deed  and  commit 
so  terrible  a  crime.  This  case  is  such  an  exhibition  of  our 
poor  fallen  human  nature  that  we  will  always  carry  it  with 
us,  and  it  will  ever  cause  us  to  remember  that  man  is  by 
nature  a  weak,  wayward  being,  addicted  to  great  sins  and 
inclined  to  do  desperate  deeds. 

On  the  21st  day  of  October,  1874,  about  half-past  ten  o'clock 
at  night,  Batting  came  into  the  Shaffer  House.  The  deceased 
arrived  there  shortly  after  and  sat  down  in  a  chair.  He  was 
injuring  no  person  ;  he  was  disturbing  no  person.  He  seems 
to  have  been  in  a  semi-unconscious  drunken  or  sleepy  state, 
reposing  his  head  in  his  right  hand  and  unconscious  of  all  his 
surroundings.  The  prisoner  discovering  him  goes  up  to  him 
and  asks  him,  in  substance,  this :  "  Are  you  following  me 
around  to  whip  me  ? "  The  answer  which  the  man  gives  is 
either  yes  or  humph.  The  witnesses  seem  to  differ  some- 
what as  to  what  the  exact  answer  was.  Upon  receiving  this 
answer,  or  some  answer,  the  prisoner,  in  the  twinkling  of  an 
eye,  passed  his  hand  into  the  inside  breast  pocket  of  his  coat, 
VOL.  XLIX.  50 
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draws  from  there  a  dangerous  weapon,  a  deadly  weapon,  I 
might  say,  and  with  great  rapidity  strikes  the  deceased,  while 
his  head  was  still  reclining  upon  his  hand,  three  dangerous 
blows,  one  below  the  shoulder  blade,  another  right  by  the 
shoulder  blade,  the  weapon  striking  against  and  chipping  off 
a  piece  of  it,  passed  through  the  second  and  third  rib,  through 
the  lungs  and  into  the  cavity  of  the  chest.  Then  a  third 
blow  is  given  near  the  left  ear,  which  passes  through  the  face 
and  throat  to  the  opposite  jaw,  completely  severing  the 
external  carotid  artery.  The  last  two  wounds  —  that  pene- 
trating the  lungs  and  the  one  cutting  the  artery  in  two  —  were 
necessarily  mortal,  of  which  the  deceased  died. 

That  is,  in  short,  the  act.  It  is  for  the  jury  to  first  find 
whether  the  facts  are  as  I  have  just  detailed  them  ;  and, 
second,  it  is  for  the  jury  to  find  the  intent  with  which  the 
blows  were  struck.  There  is  ro  dispute  or  disagreement  in 
the  evidence.  All  the  \vitnesse3  concur  in  the  narration  of 
facts ;  and  in  arriving  at  the  intent  of  the  prisoner  you  will 
be  guided  by  the  rules  of  law  which  the  court  will  lay  down 
for  your  direction. 

The  law  infers  an  intent  to  do  what  a  party  does  do.  If 
I  come  to  one  of  you  and  draw  a  pistol  and  shoot  you,  it 
infers  that  I  intend  to  kill  you,  if  you  die  from  the  wounds ; 
or  if  I  take  a  weapon  from  my  pocket  and  run  that  weapon 
into  your  body  in  a  vital  part  and  you  die,  the  law  infers  that 
I  intended  to  kill  you ;  and  so  in  regard  to  the  prisoner  at 
the  bar.  He  is  presumed  to  have  intended  to  do  exactly 
what  he  did  do.  Having  drawn  this  dagger  and  most  deadly 
weapon  and  inflicted  three  most  grievous  and  mortal  wounds 
we  are  to  infer,  in  the  absence  of  any  explanation,  that  he 
intended  to  do  exactly  what  he  did  do,  to  wit,  to  take  the  life 
of  John  Tompkins. 

This,  at  common  law  and  under  our  statutes,  until  they 
were  recently  amended,  would  have  undoubtedly  sent  the 
prisoner  to  the  gallows  and  to  the  hands  of  the  executioner. 

It  is  said  in  his  behalf  that  he  was  not  conscious  of  what 
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he  did  do ;  that  his  mind  had  become  crazed,  and  the  brain, 
which  ordinarily  directed  and  controlled  all  his  movements, 
was  fired  by  rum,  so  that  he  is  not  responsible  for  the  act 
which  he  did  do.  However  strong  the  argument  may  be  in 
the  forum  of  conscience,  in  the  dispensation  of  criminal  justice, 
it  can  find  no  place.  It  would  not  do  to  expose  society  to  a 
doctrine  so  pernicious  as  this.  It  would  never  answer  for  us 
to  say  that  a  party  who,  in  a  drunken  freak,  comes  into  your 
house  and  murders  you  whilst  you  are  harmless  and  inoffens- 
ive shall  go  free  and  unpunished.  Life  is  too  sacred  and  too 
dear  —  too  valuable  a  gift  from  the  Father  and  Source  of  all 
life  to  be  taken  in  this  manner.  The  books  contain  but  one 
rule  upon  this  question  from  the  earliest  time  down  to  the 
present,  and  that  is,  if  a  person  voluntarily  becomes  drunk 
he  shall  be  accountable  for  what  he  does  while  in  that  con- 
dition. This  is  for  the  purpose  of  preventing  men  from 
becoming  drunk,  from  putting  themselves  in  a  condition 
where  they  shall  be  like  beasts  preying  upon  society.  Human 
safety,  human  life  and  the  protection  of  the  citizen  requires 
this  rule.  Without  this  society  could  not  exist.  That  you 
may  see  this  rule  very  clearly  I  will  read  to  you  from  a  single 
authority,  which  is  one  of  many : 

"  The  law  often  implies  malice  from  the  manner  in  which 
the  killing  was  done,  or  the  weapon  with  which  the  blow  was 
stricken.  In  such  case  it  is  murder,  though  the  perpetrator 
were  drunk.  And  no  degree  of  drunkenness  will  excuse  in 
such  case,  unless  by  means  of  drunkenness  an  habitual  or 
fixed  madness  be  caused.  The  law  in  such  cases  does  not 
seek  to  ascertain  the  actual  state  of  the  perpetrator's  mind, 
for  the  fact  from  which  it  is  implied  having  been  proved,  the 
law  presumes  its  existence,  and  proof  in  opposition  to  this 
presumption  is  irrelevant  and  inadmissible.  Hence,  a  party 
cannot  show  he  was  so  drunk  as  not  to  be  capable  of  enter- 
taining a  malicious  feeling.  The  conclusion  of  law  is  against 
him." 

Judge  WESTBROOK  proceeded :  The  doctrine  which  I  have 


396  NEW  YORK  PRACTICE  REPORTS. 

People  agt.  Batting. 

just  read  to  you  is  from  Wharton's  Law  of  Homicide  (page 
371),  and  has  been  fully  approved  in  several  cases  in  this 
state.  The  exact  question  was  also  before  our  court  of 
appeals,  in  the  case  of  The  People  agt.  Rogers  (18  N.  Y., 
9),  and  I  will  read  to  you  a  portion  of  the  opinion  of  judge 
DENIO.  In  giving  the  judgment  of  the  court  in  that  case, 
he  says : 

"  When  a  principle  in  law  is  found  to  be  well  established 
by  a  series  of  authentic  precedents,  and  especially  where,  as 
in  this  case,  there  is  no  conflict  of  authority,  it  is  unnecessary 
for  the  judges  to  vindicate  its  wisdom  or  policy.  It  will, 
moreover,  occur  to  every  mind  that  such  a  principle  is  abso- 
lutely essential  to  the  protection  of  life  and  property.  In 
the  forum  of  conscience  there  is  no  doubt  considerable  differ- 
ence between  a  murder  deliberately  planned  and  executed  by 
a  person  of  unclouded  intellect,  and  the  reckless  taking  of 
life  by  one  infuriated  by  intoxication ;  but  human  laws  are 
based  upon  considerations  of  policy,  and  look  rather  to  the 
maintenance  of  personal  security  and  social  order,  than  to  an 
accurate  discrimination  as  to  the  moral  qualities  or  individual 
conduct.  But  there  is,  in  truth,  no  injustice  in  holding  a 
person  responsible  for  his  acts  committed  in  a  state  of  volun- 
tary intoxication.  It  is  a  duty  which  every  one  owes  to  his 
fellow-men  and  to  society,  to  say  nothing  of  more  solemn 
obligations,  to  preserve,  so  far  as  it  lies  in  his  own  power,  the 
inestimable  gift  of  reason.  If  it  is  perverted  or  destroyed 
by  fixed  disease,  though  brought  on  by  his  own  vice,  the  law 
holds  him  not  accountable.  But  if  by  a  voluntary  act  he 
temporarily  casts  off  the  restraints  of  reason  and  conscience, 
no  wrong  is  done  him  if  he  is  considered  censurable  for  any 
injury  which  in  that  state  he  may  do  to  others  or  to  society." 

The  judge  proceeds :  The  opinion  is  quite  lengthy,  and  I 
only  read  to  you  a  part  of  it.  This  doctrine  laid  down  by 
the  court  of  appeals  in  that  case,  is  again  affirmed  and  fol- 
lowed by  the  same  court  in  Kenny  agt.  The  People  (31  N. 
Y.,  330),  which  was  determined  in  1865.  I  will  read  to  you 
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a  part  of  the  opinion  of  DAVIES,  J.,  in  that  case,  who,  after 
quoting  the  remarks  of  DENIO,  J.,  I  have  just  declared  to 
you,  says : 

"  The  same  doctrine  was  long  since  enunciated  by  that  emi- 
nent judge,  lord  MANSFIELD,  who  said,  in  the  celebrated  case 
of  The  Chamberlain  of  London  agt.  Evans,  in  the  House  of 
Lords,  February  4,  1767,  that  a  '  man  shall  not  be  allowed  to 
plead  that  he  was  drunk  in  bar  of  criminal  prosecution, 
though,  perhaps,  he  was  at  the  time  as  incapable  of  the  exer- 
cise of  reason  as  if  he  had  been  insane,  because  his  drunken- 
ness was  itself  a  crime;  he  shall  not  be  allowed  to  excuse  one 
crime  by  another.'  It  is  a  settled  maxim  of  the  law  '  that  a 
man  shall  not  disable  himself.' ': 

In  the  good  sense  of  all  this  which  has  been  said  by  our 
highest  court,  the  judgment  and  conscience  of  every  right 
minded  man  must  concur.  It  would  never  do  to  proclaim 
from  this  court  room,  that  he  who  voluntarily  takes  that  which 
deprives  him  of  reason,  and  makes  him  a  wild  beast,  shall,  if 
he  violates  the  law  whilst  in  that  condition,  suffer  none  of  the 
consequences  of  his  crime.  Such  a  person  has  first  broken 
the  obligation  which  he  owes  to  his  fellows  in  becoming 
drunk,  and  when  in  that  state  he  perpetrates  a  crime,  it  is  no 
excuse,  but  rather  an  aggravation  of  the  offeijse.  That  is  the 
law.  It  should  be  heeded  here,  and  by  all  the  public  upon 
whose  ears  these  words  shall  fall.  At  common  law,  then,  if 
you  found  these  facts  as  I  have  detailed  them,  and  if  you 
found  the  intent  as  the  law  requires  you  to  find  it,  this  man 
would  have  been  pronounced  guilty  of  murder,  and  his  life 
would  have  paid  the  forfeit  of  the  crime  which  he  has  com- 
mitted. More  recently,  however,  in  this  state  and  in  the  year 
1873,  the  legislature  have  seen  fit  to  divide  the  crime  of 
murder  into  two  degrees,  the  one  where  the  intent  to  take 
life  was  a  deliberate  intent ;  the  other  where  there  is  a  simple 
intent  without  the  deliberation  and  coolness  which  now  marks 
the  former,  and  which  is  the  element  making  the  crime  of 
murder  in  the  first  degree.  For  example,  if  a  man  deliber- 
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ately  plans  the  death  of  a  fellow-being,  and  lays .  in  wait  for 
him,  and  when  the  person  comes  along,  suddenly  springs  upon 
him  and  kills  .him ;  or  where  it  is  effected  by  poison  given 
by  degrees  at  different  times  and  on  different  occasions,  you 
can  readily  see  the  difference  between  such  a  case  and  that  of 
a  person  who  under  the  intent  of  excitement  strikes  a  blow. 
You  can  at  once  see  there  is  a  wide  moral  difference  between 
those  two  classes  of  crimes.  The  law  has  now  marked  and 
defined  the  two  by  a  different  species  of  punishment.  I  will 
read  you  our  present  statute  : 

Judge  WESTBKOOK  read  the  statute  as  follows : 

"  When  perpetrated  from  a  deliberate  and  premeditated 
design  to  effect  the  death  of  the  person  killed  or  of  any 
human  being." 

The  charge  continued :  That  is  to  say,  not  only  must  the 
homicide  be  premeditated,  but  it  must  be  deliberately  pre- 
meditated. In  the  coolness  of  the  blood,  in  the  exercise  of 
the  judgment  and  the  reason  the  slayer  should  plan  and 
determine  if  the  act  is  to  be  declared  murder  in  the  first 
degree. 

In  other  words,  to  convict  now  of  the  crime  of  murder  in 
the  first  degree,  to  the  element  of  intent  must  be  added  that 
of  deliberation,  and  when  this  is  wanting  the  highest  grade 
of  this  crime  has  not  been  attained.  Where  the  intent  to 
slay  is  present,  but  the  "  deliberate  and  premeditated  design  " 
is  absent,  the  crime  is  only  murder  in  the  second  degree. 
This  is  the  change  our  statute  has  made.  Formerly  in  every 
case  of  homicide  where  the  intent  to  kill  was  present,  and 
there  were  no  circumstances  rendering  the  killing  justifiable, 
the  crime  was  murder,  of  which  there  was  but  a  single  grade, 
and  but  one  penalty  —  death.  Now  the  grade  of  crime  which 
forfeits  the  life  of  the  slayer,  has  only  been  reached  where 
the  jury  find  that  the  intent  is  the  result  of  deliberation  and 
premeditation. 

In  fixing  the  grade  of  crime  of  which  the  prisoner  is  guilty 
the  evidence  of  his  intoxication  becomes  very  important,  and 
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is  to  be  carefully  weighed.  While  the  law  justly  holds  the 
offender  responsible  for  the  crime  of  murder,  though  he  was 
drunk  when  the  act  was  committed,  it  will  not  be  guilty  of 
the  injustice  of  saying  that  when  he  was  crazed,  furious  and 
wild  from  intoxicating  drink,  and  the  act  was  evidently  com- 
mitted under  the  influence  of  a  drunken  frenzy,  that  it  was 
deliberate  as  well  as  premeditated.  The  coolness  of  the  intel- 
lect is  gone,  and  a  person  in  that  state,  ordinarily,  is  not 
capable  of  the  deliberation  which  must  mark  this  crime.  In 
other  words  it  is  the  premeditation  of  excitement  and  not  that 
of  deliberation.  I  will  read  to  you  again  to  give  my  views 
more  fully  from  Whartorfs  American  Law  of  Homicide 
{page  369) : 

"  Intoxication,  when  existing  to  a  sufficient  extent  to  pre- 
vent deliberation,  lowers  the  offense  to  the  second  degree. 
Except  in  the  case  of  murder  which  happens  in  consequence 
of  actual  or  attempted  arson,  rape,  robbery  or  burglary,  says 
judge  LEWIS,  now  of  the  supreme  court  of  Pennsylvania,  a 
deliberate  intention  to  kill  is  the  essential  feature  of  murder 
in  the  first  degree.  When  this  ingredient  is  absent,  where 
the  mind  from  intoxication,  or  any  other  cause,  is  deprived 
of  its  power  to  form  a  design  with  deliberation  and  premedi- 
tation, the  offense  is  stripped  of  the  malignant  features 
required  by  the  statute  to  place  it  on  the  list  of  capital  crimes ; 
and  neither  courts  nor  juries  can  lawfully  dispense  with  what 
the  act  of  assembly  requires." 

Judge  WESTBROOK  continued  :  I  charge  you  that  to  be  the 
law  of  this  case.  Whilst  you  cannot  receive  the  evidence  of 
drunkenness  to  excuse  the  crime  or  to  make  it  less  than 
murder  in  the  second  degree,  yet  you  can  receive  it  for  the 
purpose  of  showing  that  the  party  did  not  deliberately  pre- 
meditate. Now,  what  is  the  evidence  upon  this  question? 
It  would  seem  that  the  day  previous  to  this  occasion  the  pris- 
oner had  been  at  work  for  Mr.  Hasbrouck.  On  his  way  home 
he  took  probably  his  first  glass  of  liquor.  The  next  morning 
at  eight  o'clock  he  was  in  a  nervous  condition,  sitting  in  the 
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bar  room  at  Steen's,  and  from  that  hour  through  the  entire 
day  he  seems  to  have  been  not  about  his  ordinary  business, 
but  simply  upon  "  a  spree ; "  he  became  wild,  furious,  nervous, 
active,  so  drunk  that  he  staggered  against  the  fence,  and  at 
the  time  he  was  leaving  the  Saxton  House,  for  the  purpose  of 
getting  the  weapon,  he  was  so  much  under  the  influence  of 
liquor  that  he  could  scarcely  walk.  After  obtaining  the 
weapon  he  went  to  the  Shaffer  House,  and  from  his  conduct 
and  actions  there,  I  leave  it  to  you  to  say  whether  he  was  or 
was  not  in  a  condition  of  mind  or  body  during  which  he 
could  deliberate  and  premeditate.  And  whilst  this  is  a  ques- 
tion of  fact,  which  you  must  decide,  I  submit  to  you,  never- 
theless, the  proposition  whether  the  undisputed  evidence  in 
this  case  does  not  clearly  mark  this  offense  as  one  of  murder 
in  the  second  degree  only.  Of  course  the  whole  question  is 
with  you.  You  are  to  pass  upon  it ;  you  are  to  decide ;  you 
are  to  decide  upon  the  question  of  intent  under  the  rules  of 
law  I  have  given  you,  and  you  are  to  fix  the  degree  of  crime 
according  as  you  find  deliberate  premeditation  present  or 
absent.  But  in  leaving  this  question  to  you  of  the  degree  of 
crime,  I  wish  to  leave  it  to  you  with  a  statement  of  my  own 
very  clear  conviction  that  it  is  a  case  of  murder  in  the  second 
degree.  There  has  been  some  talk  in  your  presence  by  the 
counsel  in  reference  to  a  recommendation  of  mercy.  Upon 
that  question  we  have  nothing  to  submit ;  it  is  for  you  only. 
In  conclusion,  gentlemen,  permit  me  to  say,  that  I  trust 
you  will  be  governed  in  all  your  deliberations  by  reason  and 
conscience,  and  I  humbly  pray  that  your  intellects  and  hearts 
may  be  enlightened  and  purified  by  Him  who  shall  judge  us 
all  in  the  last  great  day. 

The  jury  then  retired,  and  after  being  absent  for  a  consider- 
able time  returned  again  to  the  court  room,  and,  through 
their  foreman,  announced  as  their  verdict  that  they  found  the 
prisoner  at  the  bar  "  guilty  of  murder  in  the  second  degree." 

Upon  the  rendition  of  the  verdict,  the   district-attorney 
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(Mr.  James  M.  Van  Wayenen)  immediately  moved  the  court 
for  judgment  upon  the  verdict.  Whereupon,  the  usual  inter- 
rogatories having  been  propounded  to  the  prisoner,  judge 
WESTBROOK  pronounced  the  following  sentence : 

Mr.  Batting,  we  have  but  a  single  duty  to  perform,  and 
that  is  to  pronounce  the  judgment  which  the  law  says  we 
must  pronounce,  and  that  is  imprisonment  for  life.  It  is  a 
sad  thing  for  us  to  speak  —  as  sad  for  us  to  speak  as  it  is  for 
you  to  hear  —  and  yet  we  have  no  alternative.  We  must 
speak  it  as  the  law  requires  us  to  speak  it,  though  our  own 
hearts  may  bleed  whilst  we  utter  the  words.  If  you  think 
upon  this  act  for  a  moment,  and  as  every  person  reflects  upon 
it,  your  judgment  and  theirs  must  declare  that  the  safety  of 
society,  the  proper  protection  of  God's  greatest  and  best  gift, 
human  life,  requires  us  to  utter  it. 

On  the  21st  of  October,  1874,  without  provocation — without 
any  previous  quarrel,  so  far  as  this  case  discloses — you  rushed 
upon  your  victim  when  he  was  sitting  unguarded  in  his  chair, 
and  by  three  rapid  blows  with  a  deadly  weapon,  sent  him  in 
an  instant  to  the  presence  of  his  God.  It  was  an  awful  act, 
an  awful  crime.  As  you  look  out  to-day  upon  this  bright 
world,  does  it  seem  sweet  and  dear  to  you  ?  Do  you  like  to 
look  on  God's  sunshine,  and  see  the  beauty  wherewith  lie  has 
clothed  the  earth  and  the  sky  1  Do  you  enjoy  life  and  exist- 
ence? Remember  that  your  victim's  life  was  as  precious  to  him 
as  yours  is  to  you,  and  of  this  you  deprived  him  suddenly  and 
awfully.  That  others  may  be  deterred  from  following  your 
example,  the  law  says  you  must  be  shut  up  where  you  will  be 
a  warning  to  all,  and  where  you  will  be  unable  to  commit 
another  similar  act.  We  know  that  you  were  not  in  a  physi- 
cal or  mental  state  to  comprehend  the  crime.  You  were  fired 
by  that  which  has  fired  many  a  man  before ;  your  brain  was 
crazed  by  that  which  has  crazed  many  a  brain  before ;  but 
can  courts,  in  the  prevention  of  crime,  listen  to  an  argument 
and  plea  like  that?  If  they  did  or  could,  whose  lite  would 
VOL.  XLIX.  51 
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be  safe  or  whose  person  secure  ?  We  know  the  safety  of 
human  society  and  human  life  requires  that  you  should  be 
punished,  because  you  willfully  and  of  your  own  mind  put 
yourself  in  that  condition.  You  became  voluntarily  drunk, 
and  must  take  the  consequences  of  the  act  that  you  did  while 
in  such  a  state.  You  are  guilty  of  an  awful  crime,  and  you 
are  to-day  receiving  the  judgment  of  this  earthly  tribunal ; 
but  remember  you  must  answer  to  another,  which  will  judge 
with  entire  knowledge,  and  in  the  sentence  of  which  there 
can  be  no  possible  mistake.  You  have  time  and  space  for 
repentance  and  to  make  your  peace  and  obtain  forgiveness, 
before  you  stand  in  the  presence  of  the  August  Judge  who 
shall  there  preside.  Perhaps,  in  saying  what  we  have,  our 
whole  duty  is  done ;  yet  it  seems  to  us  a  proper  time  and 
proper  occasion  to  utter  one  word  more.  Is  there  not  a  most 
eloquent  appeal  from  that  bleeding  body  of  your  unhappy 
victim,  and  in  his  gaping  wounds,  in  your  unfortunate  con- 
dition, and  the  condition  of  your  family,  against  that  traffic 
which  has  brought  you  to  this  bar,  separated  you  from  your 
wife  and  family,  and  sent  Tompkins  into  the  presence  of  his 
God  ?  I  trust  that  this  sin  and  this  lesson  will  be  remembered 
and  never  forgotten.  If  any  other  argument  is  needed  against 
the  use  of  intoxicating  drink  and  the  traffic  therein,  you,  on 
this  occasion,  furnish  that  argument,  and  it  is  written  to-day, 
as  it  has  ofttimes  been  written  before,  in  tears  and  in  blood. 
The  judgment,  Robert  W.  Batting,  of  the  court  and  the 
law  is,  that  you  be  imprisoned  during  the  period  of  your 
natural  life,  at  hard  labor,  in  the  state  prison  at  Sing  Sing. 
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N.  Y.  SUPERIOR  COURT. 
SAMUEL  LEDERER,  Jr.,  agt.  JOSEPH  EHRENFELD. 
Supplementary  proceedings  against  an  infant  judgment  debtor. 

Supplementary  proceedings,  under  section  292  of  the  Code,  are  authorized 
•when  the  execution  against  the  property  of  the  judgment  debtor  is 
returned  unsatisfied;  and  this  applies  to  an  infant  judgment  debtor 
equally  with  any  other. 

The  regularity  of  the  judgment  cannot  be  questioned  in  these  proceed- 
ings. 

Special  Term,  Chambers,  September  24,  1875. 

THE  plaintiff,  who  was  an  infant  of  about  nineteen  years 
of  age,  commenced  an  action  against  the  defendant,  after  a 
guardian  had  been  duly  appointed  for  said  plaintiff.  On  the 
trial  of  said  action  the  complaint  was  dismissed,  and  the 
defendant  asked  to  have  judgment  entered  against  the  plain- 
tiff for  his  costs,  and  also  that  the  guardian  of  the  plaintiff 
pay  the  costs,  or  on  default  that  an  attachment  issue  against 
said  guardian.  On  that  motion  judgment  was  directed  to  be 
entered  against  the  infant  plaintiff,  and  judgment  was  there- 
after so  entered.  The  defendant  issued  an  execution  against 
the  property  of  the  plaintiff,  and  after  the  return  thereof 
obtained  an  order  for  the  examination  of  the  plaintiff.  The 
plaintiff  moved  to  set  aside  and  vacate  the  order  on  the 
ground  that  he  was  an  infant  at  the  time  the  judgment  was 
entered. 

Kinzman  &  Yeaman,  for  motion. 
A.  C.  Anderson,  opposed. 
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VAN  YORST,  J. — By  order  of  March  30,  1872,  the  judg- 
ment was  ordered  to  be  entered  against  the  plaintiff  person- 
ally, and  it  was  accordingly  so  entered.  The  plaintiff,  Samuel 
Lederer,  jr.,  is  the  judgment  debtor.  The  proceedings  under 
section  292  of  the  Code,  are  authorized  when  the  execution 
against  the  property  of  the  judgment  debtor  is  returned 
unsatisfied. 

This  step  having  been  taken  the  supplementary  proceed- 
ings are  regular. 

The  regularity  of  the  judgment  cannot  be  questioned  in 
this  proceeding. 

In  Grantman  agt.  Thrall  (31  How.,  464),  it  is  suggested 
that  the  reasonable  and  better  practice  is  to  issue  the  execu- 
tion against  the  infant  in  the  first  instance,  before  proceeding 
against  the  guardian.  Motion  denied. 
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N.  Y.  COMMON  PLEAS. 


THE  PEOPLE  #»  T*^.  MONTAGUE  WAKD  agt.  THOMAS  B. 
ASTEN  and  others,  The  Board  of  Assessors  (in  the  matter 
of  closing  Bloomingdale  Road). 

Power  to  lay  out  and  close  streets  in  tlie  city  of  New  York. 

A  statute  giving  the  power  to  lay  out,  alter,  amend  or  repair  public  streets, 

.  is  comprehensive  enough  to  include  any  change  or  alteration  in  the 
grade. 

The  board  of  assessors  of  the  city  of  New  York  possesses  all  the  power, 
and  is  charged  with  all  the  duties,  in  relation  to  the  making  of  assess- 
ments for  local  improvements,  theretofore  possessed  by  the  bureau  of 
assessments  in  the  street  department,  or  the  assessors  appointed  by  the 
common  council,  with  the  additional  power  to  assess  for  "  all  improve- 
ments directed  by  a  corporation  ordinance,"  words  broad  enough  to 
include  an  estimate  for  loss  occasioned  by  reason  of  the  change  of 
grade  of  a  street. 

In  the  interpretation  of  the  various  special  statutes  relating  to  the  improve- 
ment of  streets  in  the  city  of  New  York,  the  following  maxims  should 
be  applied : 

I.  That  statutes  are  to  be  interpreted  according  to  the  intent,  and  not 
necessarily  according  to  the  letter. 

II.  That,  where  the  words  are  obscure,  so  that  the  intent  does  not  clearly 
appear,  it  may  be  inferred  from  the  cause  or  necessity  of  the  statute. 

III.  That  it  is  the  duty  of  the  courts  to  construe  a  statute  so  as  to  meet 
the  mischief  and  advance  the  remedy. 

IV.  That,  where  the  provision  of  a  statute  is  general,  every  thing  which  is- 
necessary  to  make  the  provision  effectual  is  supplied  by  the  common  law. 

V.  That  all  statutes,  in  part  materia,  are  to  be  read  and  construed  together, 
as  if  they  formed  parts  of  the  same  statute,  and  were  enacted  at  the 
same  time. 

VI.  That,  where  the  intent  or  the  mischief  intended  to  be  remedied  is 
plain,  but  the  remedy,  from  the  words  used,  is  somewhat  obscure,  that 
construction  is  to  be  given  which  will  give  full  effect  to  the  Latent,  and 
not  that  which  will  render  it  void  and  inoperative. 
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Where  provision  is  made  by  statute  for  estimating  or  assessing  damages 
done  by  the  change  of  grade  of  a  street,  or  the  closing  of  a  public 
highway,  anyone  interested  in  the  exercise  of  the  power  can  obtain  the 
writ  of  mandamus. 

It  is  no  valid  objection  to  the  granting  of  the  writ  of  mandamus,  to  com- 
pel the  assessors  to  act  in  such  case,  that  application  therefor  is  made 
by  only  one  owner  interested ;  any  person  interested  can  apply  for  the 
writ,  if,  in  the  general  proceeding  contemplated  by  the  statute,  he  has  a 
separate  pecuniary  interest. 

Under  the  acts  in  relation  to  the  changes  of  grade  of  streets,  and  closing  of 
old  streets,  in  the  city  of  New  York,  by  the  Central  park  commissioners, 
within  .certain  districts,  it  is  the  duty  of  the  board  of  assessors  to  esti- 
mate the  damage  done  the  land,  or  improvements  of  adjoining  owners 
which  front  thereon. 

Where  the  Central  park  commissioners  have  closed  a  street  or  road  in  the 
city  of  New  York,  within  the  district  specified  in  the  acts  establishing 
their  powers,  it  is  the  duty  of  the  board  of  assessors  to  assess  the  damage 
done  each  parcel  of  land  or  building,  existing  thereon  at  the  time  of  the 
passage  of  the  statute,  but,  in  all  cases  outside  of  such  district,  where 
the  common  council  have  directed  the  closing  a  street  or  road,  damages 
done  to  adjoining  property  must  be  ascertained  by  commissioners  to  be 
appointed  by  the  supreme  court. 

The  board  of  revision  and  correction  of  assessment  lists,  established 
under  chapter  308,  Laws  of  1861,  has  succeeded  to  the  powers  thereto- 
fore possessed  by  the  common  council,  in  relation  to  the  ratification  and 
confirmation  of  assessment  lists,  and  an  assessment  list,  when  ratified 
or  confirmed,  as  provided  in  the  act  of  1861,  chapter  308,  is  final  and 
conclusive. 

General  Term,  June,  1875. 

APPEAL  from  order  granting  peremptory  mandamus. 

On  the  25th  day  of  April,  1874,  the  relator,  through  his 
attorney,  James  A.  Deering,  Esq.,  gave  notice  of  a  motion  to 
be  made  on  the  5th  day  of  May,  1874,  for  a  peremptory  man- 
damus against  the  board  of  assessors  of  the  city  of  New  York, 
directing  them  to  estimate  the  damage  done  the  relator's 
property  by  reason  of  the  closing  of  Bloomingdale  road, 
between  Manhattan  street  and  One  Hundred  and  Twenty- 
seventh  street,  in  said  city,  under  and  pursuant  to  chapter  697 
of  the  Laws  of  1867. 

The  affidavit  stated  in  substance  that-  the  relator  was  the 


NEW  YORK  PRACTICE  REPORTS.  407 

People  ex  rel.  Ward  agt.  Asten. 

owner  in  fee  of  two  lots,  with  the  buildings  thereon  fronting 
on  Bloorningdale  road,  between  the  above  named  streets ;  that 
Bloomingdale  road  was  laid  out  as  a  public  highway,  pursuant 
to  an  act  passed  June  19th,  1703,  as  appears  by  Rutger's  map 
of  1766-1767,  the  survey  of  Maerschalk,  in  1790,  and  other 
surveys  and  maps  on  file  in  the  offices  of  the  corporation  ;  that 
said  road  was  kept  and  continued  as  a  public  highway ;  that 
while  said  road  was  continued  as  such  highway,  the  relator 
erected  several  buildings  fronting  upon  said  road,  and  that  the 
only  means  of  ingress  thereto  and  egress  therefrom  was  by 
means  of  said  road. 

The  relator  further  stated  that  the  legislature,  on  the  24th 
day  of  April,  1867,  passed  an  act  by  which  the  commissioners 
of  the  Central  park  were  empowered  to  designate  what  parts 
of  existing  streets  should  be  closed  and  abandoned  in  certain 
parts  of  the  city,  and  to  make  and  file  maps  showing  the 
streets,  avenues,  £c.,  and  that  all  streets  not  shown  on  such 
maps  should  cease  thereafter  to  be  such  streets,  avenues,  &c., 
and  that  the  said  Bloomingdale  road,  in  front  of  the  relator's 
premises,  was  included  in  the  said  district  and  was  not  shown 
on  the  said  maps,  and  consequently  became  closed.  The 
relator  further  alleged  that  by  the  third  section  of  chapter  697 
of  the  Laws  of  1867,  it  was  provided  that  all  damages  to  any 
land  or  building,  by  reason  of  the  closing  of  "any  street, 
avenue  or  road  laid  out  on  the  map  of  the  city  of  New  York, 
within  the  district  specified,"  should  be  ascertained  arid  paid 
in  the  manner  specified  in  sections  3  and  4  of  the  act  of  March 
4, 1852,  as  in  the  case  of  the  change  of  grades  of  streets ;  that 
the  relator's  damages  amounted  to  the  sum  of  $10,500,  for  the 
allowance  of  which  the  relator  had  applied  to  the  board  of 
assessors,  which  board  refused  to  act. 

J.  F.  DALY,  J.  —  The  board  of  assessors  was  created  by 
the  act  of  1859  (chap.  302,  sec.  15).  Their  duties  are  to  make 
"  estimates  and  assessments  required  by  law  for  building  wells, 
erecting  pumps,  pitching,  paving,  regulating  and  repairing 
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streets,  constructing  sewers,  fencing  vacant  lots  and  public 
slips,  and  all  other  improvements  directed  by  corporation 
ordinance,  for  which  an  assessment  is  to  be  made."  Before 
the  creation  of  this  permanent  board  by  the  act  of  1859,  all 
such  estimates  and  assessments  were  made  by  assessors, 
specially  appointed  by  the  common  council,  when  each  im- 
provement, for  which  estimate  and  assessment  was  to  be  made, 
had  been  ordered  by  the  common  council  (act  of  1813,  chap. 
86,  sec.  175),  and  the  object  of  the  creation  of  this  board  was 
to  institute  a  permanent  body  to  perform  all  the  duties  for 
which  assessors  were  specially  appointed  before  the  act  of 
1859. 

The  general  authority  to  the  board  to  make  the  estimates 
and  assessments  "  for  all  improvements  directed  by  corpora- 
tion ordinances  for  which  an  assessment  is  to  be  made,"  would 
include  the  making  of  assessments  of  expense  and  loss  in  the 
changing  of  the  grade  of  streets,  under  the  act  of  1852 
(chap.  52),  because  the  changing  of  grade  is  an  improvement 
within  the  power  of  the  common  council  to  order,  and  the 
making  of  the  assessment  of  the  expense  would  be  by  asses- 
sors appointed  for  the  purpose  by  the  common  council,  if  the 
subsequent  act  of  1859  had  not  created  a  board  of  assessors 
to  perform  that  duty. 

The  act  of  1852,  therefore,  should  be  read  as  if  amended 
by  the  act  of  1859,  by  the  substitution  of  the  board  of  asses- 
sors to  make  the  estimates  and  assessments  required,  and 
when  the  act  of  1867(c/?a^>.  697,  sec.  3),  relative  to  the  closing 
of  certain  streets,  roads,  &c.,  provided  that  the  damages  caused 
by  the  closing  of  any  road  under  the  provisions  of  that  act, 
should  be  ascertained  in  the  manner  provided  by  the  third  and 
fourth  sections  of  the  act  of  1852  above  mentioned,  it  was  in 
effect  a  direction  to  the  board  of  assessors  to  make  such  esti- 
mates and  assessments  as  might  be  required.  The  act  of  1867, 
by  direct  implication,  conferred  new  and  further  powers  upon 
the  board  of  assessors,  adequate  to  the  performance  of  the 
new  duties  thus  imposed  for  this  particular  purpose.  It  is 
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only  by  such  a  construction  of  the  acts  in  question  that  effect 
can  be  given  to  an  express  provision  by  the  legislature,  intended 
for  the  benefit  of  persons  injured  or  affected  by  the  exercise 
of  the  sovereign  power  in  the  act  of  1867. 

Although  the  proceedings  in  the  case  of  assessments  for, 
and  estimates  of  damage  upon  the  closing  of  the  roads  under 
the  act  of  1867,  do  not  closely  resemble  those  upon  the  change 
of  grade,  the  provisions  in  the  acts  of  1852  and  1813  must 
be  followed  as  far  as  may  be.  The  damage  sustained  by  the 
adjoining  owners,  by  the  closing  of  the  Bloomingdale  road, 
can  be  ascertained  (and  although  there  is  no  estimate  of 
expenses  of  such  closing,  to  which  they  can  be  added,  as  in 
the  case  of  changing  grade),  they  can  be  assessed  and  paid 
alone,  and  the  estimate  of  damage  may  be  made  with  refer- 
ence to  the  benefit  received  by  the  adjoining  owners,  by  the 
reversion  to  them  of  the  road  so  closed. 

Application  granted. 

William  Barnes  &  E.  Delafield  Smith,  counsel  to  the  cor- 
poration, for  appellants. 

I.  Mandamus  is  not  the  appropriate  remedy   (Ev  parie 
Ostrander,  1  Denio,  682 ;  Board  of  Health  agt.  Heister,  37 
JV.  Y.,  672 ;  Darlington  agt.  Mayor,  31  id.,  164 ;  People 
agt.  Kerr,  27  id.,  188;  People  agt.  Dowling,  55  Barb.,  197; 
26  Wend.,  658  ;  2  Cow.,  438;  18  Wend.,  78;  People  ex  rel. 
Opdylte  agt.   Brennan,  39  Barb.,  651;  People  agt.  Croton 
Aq.  Board,  49  id.,  261).     The  power  of  the  court  is  discre- 
tionary (1  Cow.,  501 ;  13  Barb.,  432  ;  15  id.,  607  ;  49  id., 
259  ;  2  Abb.  Pr.  [N.  &],  78 ;  1  Wend.,  318). 

II.  A  mandamus  should  not  be  granted  where  a  party  has 
allowed  sufficient  time  to  pass  before  he  makes  his  applica- 
tion (People  ex  rel.  Olmstead  agt.  Supervisor,  12  Barb.,  446; 
People  agt.  Delaware  C.  P.,  2  Wend.,  256 ;  Beach  agt.  Sen- 
eca C.  P.,  2  id-.,  264). 

III.  The  board  of  assessors  are  not  by  any  act  expressly 
VOL.  XLIX  52 
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authorized  to  estimate  damages  resulting  from  the  closing  of 
a  street  or  road  (Chap.  302,  Laws  1859,  §  15 ;  §  175,  chap. 
86,  Laws  1813). 

IY.  Under  the  act  of  1813,  1852  and  186T,  a  single  assess- 
ment only  can  be  made  covering  all  the  owners  entitled  to 
damages ;  the  order  of  special  term  directing  a  separate  esti- 
mate of  the  relator's  damages,  is,  therefore,  irregular. 

Y.  Under  section  3,  chapter  697,  Laws  1867,  and  sections 
2  and  3,  chapter  52,  Laws  1852,  the  board  of  assessors  are 
not  authorized  to  make  any  separate  assessment  (FOLGER,  J., 
in  Brooklyn  agt.  Armstrong,  45  N.  Y.,  245  ;  Smith  agt. 
Boston,  7  Gush.,  254;  Gould  agt.  H.  R.  R.  R.  Co.,  6  N.  Y., 
522 ;  Raddiff  agt.  Mayor,  4  id.,  195  ;  Wilson  agt.  Mayor,  1 
Denio,  595  ;  Lansing  agt.  Smith,  8  Cow.,  149 ;  Laws  1818, 
chap.  213 ;  §  175,  chap.  86,  Laws  1813). 

YI.  Bloomingdale  road  was  not  laid  out  on  the  map  of 
the  city  of  New  York  (Chap.  115,  Laws  1807;  Report  of 
Com.,  March  22,  1811 ;  Valentine's  Laws,  pp.  809,  810  ; 
Fearing  agt.  Irving,  4  Daly  Rep.,  386 ;  Chap.  160,  Laws 
1816;  Chap.  213,  Laws  1818;  Chap.  52,  Laws  1852;  Chap. 
565,  Laws  1865 ;  Chap.  367,  Laws  1867). 

James  A.  Deering,  for  relator,  respondent. 

I.  Mandamus  is  the  appropriate  remedy  to  enforce  the 
right  of  the  relator  (THOMPSON,  J.,  in  Commonwealth  agt. 
Allegany,  37  Pa.  St.,  277 ;  DENIO,  J.,  People  agt.  Mead,  24 
N.  Y.,  119  ;  TANEY,  C.  J.,  Commonwealth  agt.  Dennison, 
24  How.  [  U.  /£],  66  ;  Commonwealth  agt.  Pittsburgh,  34  Pa. 
/Sfc.,  496 ;  Stephens'  Nisi  Prius,  2292 ;  Dillon  on  Mun. 
Corp.,  §  666  ;  People  agt.  Mayor,  10  TF<md.,  393  ;  Rex  agt. 
Railway  Co.,  2  £.  <&  A.,  646 ;  .Zia?  parte  Robins,  7  Dowl., 
566 ;  Buck  agt.  Lockport,  6  Lans.,  251 ;  McCullough  agt. 
Mayor,  23  TFeratf.,  458  ;  Ex  parte  Lynch,  2  ./7a7Z,  45  ;  People 
agt.  Judges,  20  TF<?7ie?.,  658). 

It  is  conceded  that  the  relator  has  no  remedy  by  suit  or 
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action  (Dillon  on  Mun.  Corp.,  782 ;  Callender  agt.  Marsh 
[Leading  case],  1  Pick.,  418 ;  Radcliff^s  Ex'rs  agt.  Mayor,  4 
Comst.,  195  ;  Graves  agt.  Otis,  2  Hill,  466  ;  Wilson  agt. 
Mayor,  1  Denio,  595  ;  J/i^fo  agt.  Brooklyn,  32  ^T.  F.,  489 ; 
Roeck  agt.  Newark,  33  ^T.  </.  Zaw,  129  ;  Coster  agt.  Mayor, 
43  ^  F.,  399 ;'  IPiM&feK  agt.  Mayor,  8  ^arft.,  95). 

II.  The  authority  and  power  given  to  the  board  of  asses- 
sors by  chapter  697,  Laws  1867,  is  full  and  ample.    The  right 
of  the  relator  is  clear  beyond  doubt  (Chap.  697,  Laws  1867, 
sec.  3;  Chap.  302,  Laws  1859,  sees.  15  and  17;  Chap.  52, 
Laws  1852,  sec.  3  ;   Chap.  508,  Zams  1853,  sec.  2  ;  Z#w>* 
1851,  chap.  430;  Charter  1849,  M.  12;    Ordinance,  1839, 
c.  -y.,  fo'tffo  7 ;  (7Aa/>.  86,  Laws  1813,  we.  175  ;  Laws  1801, 
c/t#/A  129;  Zaw>#  1787,  cAo^>.  88 ;  Dongan  <£  Montgomery 
charters,  Valentine's  Laws,  p.  320). 

III.  It  is  no  objection  to  granting  the  writ  that  but  one 
person  interested  applies.     It  is  not  necessary  that  all  inter- 
ested should  join  (Chap.  52,  Laws  1852;  People  agt.  Com- 
mon Council,  20  IIo w.  Pr.  Rep.,  491  ;  Roeck  agt.  Newark, 
33  N.  J.  Law,  129  ;  Ex  parte  Jennings,  6   Cow.,  518,  579 ; 
People  agt.  Supervisors,  5  Cow.,  592 ;  Matter  of  Trustees,  1 
Barb.,  34). 

IV.  A  peremptory  writ  is  proper  where  there  is  no  dis- 
puted question  of  fact  (People  agt.   Contracting  Board,  27 
N.    Y.,   378 ;    Gravy's  Practice,  286 ;    Tapping  on  Man- 
damus}. 

V.  The  order  of  the  special  term  should  be  affirmed. 

DALY,  C.  J.  —  The  act  of  1867  declares  that  all  damages 
to  any  land  or  building  by  reason  of  the  closing  of  any  street 
referred  to  in  the  act,  shall  be  ascertained  and  paid  in  the 
manner  specified  in  the  third  and  fourth  sections  of  the  act 
of  1852. 

These  sections  in  the  act  of  1852  do  not  provide  for  the 
ascertaining  and  paying  any  damage  from  the  closing  of  a 
street  but  for  such  as  may  arise  thereafter  from  altering  or 
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changing  in  whole  or  in  part  the  grade  of  any  street.  What 
is  referred  to  evidently,  therefore,  in  the  act  of  1867,  is  the 
mode  of  ascertaining  and  paying  damage  in  the  act  of  1852, 
which  was  by  estimating  the  loss  or  damage  of  each  owner  of 
land  by  the  assessors  appointed  to  estimate  the  expense  of  the 
change  of  grade.  And  to  ascertain  who  these  assessors  were 
when  the  act  of  1852  was  passed,  and  who  they  were  when 
this  act  of  1867  was  passed,  it  will  be  necessary  to  review  the 
state  of  the  statutory  law  upon  this  subject  when  the  act  of 
1852  was  passed,  and  the  changes  made  in  it  afterward,  down 
to  the  time  of  the  passage  of  the  act  of  1867.  By  the  Don- 
gan  and  Montgomery  charters,  the  corporation  had  the  power 
to  direct  the  "  laying  out  of  streets,"  and  also  the  power  of 
altering,  amending  or  repairing  streets,  words  comprehensive 
enough  to  include  any  change  or  alteration  in  the  grade 
(Kent's  charter,  pp.  15,  100,  235,  237).  By  the  act  of  1787 
(chap.  88)  this  power  was  further  recognized,  and  the  common 
council  were  authorized  to  appoint  two  persons  to  be  the  sur- 
veyors of  buildings,  streets,  wharfs,  &c.,  and  to  see  that  they 
were  laid  out,  altered,  &c.,  so  as  to  be  regulated  with  uni- 
formity, according  to  the  ordinances  of  the  corporation ;  and 
the  corporation  were  authorized  to  take  the  ground  of  any 
private,  person  for  such  purposes,  whose  damage  was  to  be 
assessed  by  a  jury.  By  the  act  of  1801  (chap.  129)  the  corpo- 
ration were  further  empowered  to  make  by-laws  or  orders  for 
regulating  and  altering  the  streets,  as  well  as  other  matters, 
and  to  appoint  five  freeholders  to  estimate  the  expense  and 
make  a  just  and  equitable  assessment  of  it  upon  the  owner  or 
occupants  of  houses  benefited.  And  by  the  act  of  1813  (sec. 
175),  the  assessment  for  the  "  altering  or  amending  "  of  streets, 
instead  of  being  made  by  five  freeholders,  was  to  be  made  by 
such  skillful,  competent  and  disinterested  persons  as  the  com. 
mon  council  might  think  proper  to  appoint.  Under  this 
latter  authority,  the  common  council  generally  appointed 
three  persons ;  and  by  the  ordinances  of  1839  (chap.  5,  title  7) 
the  street  commissioner  and  the  assistant  street  commissioner 
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and  the  first  clerk  in  the  street  commissioner's  office  were 
required  to  perform  the  duties  of  assessors,  in  estimating, 
among  other  matters  therein  specified,  the  expense  of  reopen- 
ing streets,  and,  as  such  assessors,  were  required  to  take  an 
oath  that  they  would  make  an  estimate  and  the  assessment 
fairly  and  impartially.  After  the  adoption  of  the  amended 
charter  of  1849  (chap.  12),  a  bureau  of  assessment  was  created 
in  the  street  department,  the  regulation  of  streets  being  con- 
tinued,'first  by  the  ordinances  of  1839  (chap.  6),  afterward 
by  the  amended  charter  of  1849,  to  the  "  street  department." 
After  1849,  and  before  the  enactment  of  the  statute  of  1852, 
officers  of  the  bureau  of  assessments  were  known  by  the  name 
of  the  "  assessors  of  the  street  department,"  and  are  referred 
to  by  that  name  in  the  statute  of  1851  (chap.  430)  and  1853 
(chap.  508),  who  were  authorized  and  who  did  both  make  and 
collect  the  assessments  connected  with  the  regulation  of 
streets.  "When  the  act  of  1852,  therefore,  refers  to  the  asses- 
sors appointed  to  estimate  and  assess  the  expense  of  conform- 
ing to  any  change  of  grade  that  might  thereafter  be  established, 
it  means  the  officers  now  referred  to  and  then  known  by 
the  statutory  designation  of  the  "  assessors  of  the  street 
department." 

The  act  of  1852  restricted  the  common  council  from  making 
any  change  of  grade  south  of  Sixty-third  street,  except  with 
the  written  consent  of  at  least  two-thirds  of  the  owners  of 
the  land,  and  it  required  what  had  never  been  required  before, 
except  where  the  change  of  grade  had  become  necessary  by 
the  opening  of  the  street,  that  an  estimate  should  be  made  of 
the  loss  and  damage  sustained  by  each  owner  of  the  land 
fronting  on  the  street  the  grade  of  which  was  to  be  changed, 
which  additional  duty  it  imposed  upon  the  assessors  who  were 
to  estimate  the  expense  of  the  improvement,  by  requiring 
them  to  make  a  just  and  equitable  award  of  the  amount  of  the 
damage  to  each  owner. 

By  the  act  of  1816  (chap.  160),  provision  was  made  for  ascer- 
taining the  damage  sustained  by  the  owners  of  land  where  a 
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new  regulation  in  the  elevation  or  depression  of  the  street  had 
become  necessary  in  consequence  of  the  opening  and  improve- 
ment of  a  street  in  the  compactly  built  part  of  the  city,  under 
which  act  the  damages  were  to  be  ascertained  by  "the  com- 
missioners of  estimate  and  assessment,"  appointed  by  the 
supreme  court  under  the  act  of  1813  (chap.  176),  for  the 
opening  and  laying  out  of  any  street,  avenue,  square  or  public 
place  in  the  city.  It  is  very  clear  that  these  are  not  the  per- 
sons referred  to  in  the  act  of  1852,  for  they  were  not  known 
by  the  name  of  "  assessors,"  but  by  that  of  "  commissioners," 
the  name  by  which  they  are  still  designated,  and  they  assessed 
damage  for  a  change  of  grade  only  in  the  case  where  it  became 
necessary  in  consequence  of  an  opening  of  a  street. 

By  the  act  of  1818  (chap.  213),  provision  was  made  for 
ascertaining  and  paying  the  damage  to  the  owners  of  laud 
caused  by  the  closing  of  streets,  which  is  to  be  ascertained  by 
three  commissioners  of  estimate  to  be  appointed  by  the  supreme 
court.  It  is  equally  evident  that  they  are  not  the  persons 
referred  to,  for  they  are  not  denominated  "  assessors,"  but 
"  commissioners  of  estimate,"  and  they  could  not  have  been 
intended  by  the  act  of  1867,  for  the  act  does  not  refer  to  the 
act  under  which  they  were  appointed,  but  declares  the  damage 
shall  be  ascertained  and  paid  in  the  manner  specified  in  the 
third  and  fourth  sections  of  the  act  of  1852,  and  those  sec- 
tions, as  I  have  said,  specified  the  assessors  appointed  to  esti- 
mate and  assess  the  expense  of  conforming  to  a  change  of 
grade.  This  was  the  state  of  the  statutory  law  when  the  act 
of  1852  was  passed.  At  the  time,  by  the  amended  charter  of 
1849  (sec.  12),  there  was  an  executive  department  called  the 
street  department,  which,  by  the  provisions  of  the  amended 
charter,  had  cognizance  of  the  opening,  regulating  and  paving 
streets ;  "  when  done  by  assessment,"  terms  which  embrace 
any  change  or  alteration  in  the  grade,  and  the  bureau  for  the 
collection  of  assessments,  attached  \>y  that  amended  charter 
to  the  street  department,  made  the  assessment  list,  as 
appears  by  the  acts  of  1851  and  1853,  as  before  referred  to; 
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for  in  the1  act  of  1853  (chap.  508,  sec.  2),  a  specific  compensa- 
tion is  given  to  them  for  their  services  for  making  such  assess- 
ment on  the  confirmation  of  the  assessment  list.  And  this 
state  of  things  lasted  until  the  passage  of  the  act  of  1859 
(chap.  302,  sec.  15),  which  created  a  board  of  assessors  to  be 
appointed  by  the  commissioners  of  taxes  and  assessments, 
which  board  was  thereafter  charged  with  the  duty  of  making 
estimates  and  assessments  required  by  law  for  building  wells, 
erecting  pumps,  pitching,  paving,  regulating  and  repairing 
streets,  fencing  vacant  lots  and  public  slips,  and  all  other 
improvements  directed  by  corporation  ordinance,  for  which 
an  assessment  may  be  made,  and  all  previous  statutes  incon- 
sistent with  this  act  were  repealed. 

This  repealed  so  much  of  the  act  of  1813  (chap.  86),  as 
authorized  the  common  council  to  appoint  persons  to  estimate 
and  assess  the  expense  for  regulating  or  altering  any  street,  or 
the  pitching  or  paving  of  it,  or  any  of  the  improvements  pro- 
vided for  by  the  175th  section  of  that  act,  the  "  board  of 
assessors  "  being  thereafter  substituted  for  the  assessors  who 
were  up  to  that  time  either  appointed  by  the  common  council 
or  by  the  ordinance  of  1839,  or  existed  as  a  bureau  in  the 
street  department  under  the  act  of  1849.  This  board  of 
assessors,  under  the  act  of  1859,  are,  in  addition  to  what  are 
enumerated,  to  assess  "  all  other  improvements  "  directed  by 
a  corporation  ordinance."  A  change  in  the  grade  of  a  street 
is  an  improvement  within  the  meaning  of  these  words,  and 
an  improvement  which  can  be  directed  to  be  made  by  a  cor- 
poration ordinance  ;  so  that  they  have  in  this  respect  the  same 
power  which  the  assessors  formerly  had  who  were  appointed 
by  the  common  council  or  who  acted  as  a  bureau  of  the  street 
department. 

That  the  officers  designated  in  the  act  of  1851  as  the 
"  assessors  of  the  street  department "  did  make  the  assessments 
for  the  change  of  grade  or  for  any  alteration  in  the  regulation 
of  a  street,  I  infer,  not  only  from  the  provision  in  the  act  of 
1853,  giving  them  compensation  for  their  services  in  making 
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assessments,  but  from  the  fact  that  three  officials  attached  to 
the  street  department,  the  street  commissioner,  his  assistant, 
and  the  first  clerk  in  the  department,  were  required  by  the 
ordinance  of  1839,  before  referred  to,  to  perform  the  duties 
of  assessors  in  making,  among  other  things,  the  estimates  for 
the  expense  of  repairing  streets  when  done  by  the  order  of 
the  common  council,  and  to  make  the  assessment  for  such 
expense  among  the  owners  and  occupants  of  houses  to  be 
benefited  thereby,  which  by  the  ordinance  they  were  to  do 
without  charge ;  but  for  which  they  were  compensated  by  the 
acts  of  1851  and  1853,  before  referred  to.  I  infer  that  they 
continued  in  the  exercise  of  this  duty  down  to  the  passage  of 
the  act  of  1859,  creating  the  board  of  assessors,  as  I  find 
nothing  showing  that  the  ordinance  of  1839  was  repealed 
until  the  revision  of  the  ordinance  in  May,  1859,  one  month 
after  the  passage  of  the  act  of  1859,  in  which  revised  ordi- 
nances this  provision  of  the  ordinance  of  1839  was  omitted, 
for  the  reason  that  the  act  of  1859  had  created  a  new  body, 
the  board  of  assessors,  who  were  thereafter  to  make  all  the 
estimates  and  assessments  for  improvements  directed  by  a 
corporation  ordinance. 

The  legislature,  when  they  passed  the  act  of  1867,  must 
be  assumed  to  have  known  all  the  prior  legislation  and  the 
state  of  the  statutory  laws  relating  to  streets  in  the  city  of 
New  York  as  it  existed  when  the  act  of  1867  was  passed ;  that 
is,  they  must  be  assumed  to  have  known  that  under  the  act 
of  1813,  there  were  assessors  for  ascertaining  the  expense  of 
such  improvements  directed  by  the  corporation  as  the  regu- 
lation or  altering  of  streets ;  commissioners  for  ascertaining 
the  damage  to  land  owners  by  elevating  or  depressing  the 
grade  of  a  street  in  consequence  of  the  opening  of  a  new  street, 
and  that  they  were  the  commissioners  appointed  by  the 
supreme  court  for  the  opening  of  the  street ;  that  when  a 
street  was  closed  the  damages  to  landholders'  were  ascertained 
by  commissioners  of  estimate  appointed  by  the  supreme  court ; 
that  under  the  amended  charter  of  1849,  a  bureau  for  the  col- 
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lection  of  assessments  was  created  ;  that  by  the  act  of  1851,  an 
organization  was  recognized  as  existing  in  the  street  depart- 
ment known  as  the  "  assessors  of  the  street  department ;  "  that 
the  street  department  had,  under  the  amended  charter  of  1857 
(chap.  187),  cognizance  of  "altering,  grading  and  regulating" 
of  streets,  and  that  by  the  act  of  1859,  the  board  of  assessors, 
which  was  then  created,  succeeded  to  all  the  powers  in  respect 
to  assessments  for  altering,  grading  and  regulating  of  streets 
under  corporation  ordinances  which  the  assessors  appointed 
by  the  common  council  had  under  the  act  of  1813,  or  the 
assessors  of  the  street  department  under  the  amended  charters 
of  1849  or  1857. 

There  are  certain  maxims  in  the  interpretation  of  statutes 
to  be  applied  to  this  case  which  I  will  briefly  enumerate : 

I.  That  statutes   are  to  be  interpreted  according  to  the 
intent  and  not  necessarily  according  to  the  letter. 

II.  That  when  the  words  are  obscure,  so  that  the  intent 
does  not  clearly  appear,  it  may  be  inferred  from  the  cause  or 
necessity  of  the  statute. 

III.  That  it  is  the  duty  of  the  courts  to  construe  a  statute 
so  as  to  meet  the  mischief  and  advance  the  remedy. 

IY.  That  where  the  provision  of  a  statute  is  general,  every 
thing  which  is  necessary  to  make  the  provision  effectual  is 
supplied  by  the  common  law. 

V.  That  all  statutes  in  pari  materia  are  to  be  read  and 
construed  together  as  if  they  formed  parts  of  the  same  statute 
and  were  enacted  at  the  same  time. 

VI.  That  where  the  intent,  or  the  mischief  intended  to  be 
remedied,  is  plain,  but  the  remedy  from  the  words  used  is 
somewhat  obscure,  that  construction  is  to  be  given,  if  it  be 
possible,  which  will  give  full  effect  to  the  intent,  and  not  that 
which  will  render  it  void  and  inoperative  (Potter's  Dwarris 
and  the  authorities  there  cited,  chap.  5). 

The  intent  of  the  act  of  1867  is  very  plain.     It  is,  that  the 
damage  to  any  land,  building  or  structure  by  reason  of  the 
closing  of  a  street  or  the  altering  the  grade  of  a  street  within 
VOL.  XLIX  53 
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the  district  specified,  shall  be  ascertained  and  paid.  The 
manner  in  which  it  is  to  be  ascertained  and  paid  is  the  only 
thing  in  respect  to  which  there  can  be  any  doubt.  It  is  to 
be  in  the  manner  specified  in  the  third  and  fourth  sections  of 
the  act  of  1852,  that  is,  that  the  damages  are  to  be  ascer- 
tained by  the  assessors  appointed  to  estimate  the  expense  of 
a  change  of  grade,  and  if  there  were  no  persons  known  by 
that  name  when  the  act  of  1867"  was  passed,  then  it  must 
mean  the  official  persons  who  have  succeeded  to  and  who 
then  performed  that  duty  by  whatever  name  they  were  known. 
If  there  were  such  officials  when  this  act  of  1867  was  passed, 
then  there  is  no  difficulty  in  giving  effect  to  and  carrying  out 
the  intent  of  the  act.  The  board  of  assessors  created  in  1859 
have  authority  to  estimate  the  expense  of  improvements 
ordered  by  the  corporation  other  than  specifically  enumerated 
in  the  act  creating  that  board  and  defining  its  powers.  A 
change  in  a  grade  of  a  street  is  not  among  the  matters  spe- 
cifically enumerated,  but  it  is  embraced  by  the  language  at 
the  close  of  the  section,  "  and  all  other  improvements  directed 
by  corporation  ordinances  for  which  an  assessment  may  be 
made."  Upon  this  point  I  have  not  the  slightest  doubt. 

It  is  not  only  within  the  powers  but  it  is  the  duty  of  this 
board  to  estimate  and  assess  the  expenses  if  a  change  in  the 
grade  of  a  street  is  directed  by  the  corporation  in  a  part  of 
the  city  where  they  have  the  power  to  do  so.  This  being  the 
case  the  board  of  assessors  is  the  body  to  ascertain  the  dam- 
age arising  from  the  closing  of  a  street  or  the  changing  of  a 
grade  of  one,  in  pursuance  of  the  authority  conferred  by  the 
act  of  1867,  within  the  district  specified  in  that  act,  and  they 
are  to  do  it  in  the  manner  required  b}7  the  act  of  1852  by 
making  a  just  and  equitable  award  of  the  amount  of  the  loss 
and  damage  to  the  owners  of  the  land  upon  the  street  here- 
tofore known  as  the  Bloomingdale  road,  which  has  been 
closed  under  the  act  of  1867. 

It  is  objected  to  this  mandamus  that  they  are  required  to 
ascertain  the  plaintiff's  loss  and  damage,  and  that  under  all 
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the  acts  there  is  to  be  but  one  general  proceeding  in  which 
the  loss  and  damage  of  each  person  is  to  be  ascertained.  Let 
them  then  go  on  and  do  this,  and,  when  they  have  done  so,  the 
specific  amount  to  be  awarded  to  the  plaintiff  will  be  ascer- 
tained. I  apprehend  that  this  is  not  the  difficulty,  that  it  has 
been  the  doubt  as  to  the  authority,  in  respect  to  which  they 
very  properly  applied  to  the  corporation  counsel,  and  that 
officer,  instead  of  giving  any  opinion  as  to  how  the  positive 
provision  of  the  statute  that  the  damage  to  the  land  owners 
from  the  closing  of  the  street  is  to  be  ascertained  and  paid 
was  to  be  complied  with,  told  the  board  of  assessors  that  he 
had  no  doubt  that  that  was  the  intent  of  the  act,  but  that  he 
doubted  whether  the  object  had  been  accomplished  by  the 
enactment,  and  that,  in  view  of  the  doubt  he  entertained  as 
to  their  jurisdiction,  that  he  could  not  advise  them  to  act. 
He  has  set  forth  in  his  opinion  the  grounds  upon  which  the 
doubt  is  founded,  and,  in  my  judgment,  it  has  no  bearing 
whatever  upon  the  question. 

It  is  substantially  this :  That  the  expense  of  the  surveys 
and  maps,  by  the  filing  of  which  the  street  is  closed,  is  not 
paid  by  assessment,  but  by  money  to  be  ultimately  raised  by 
taxation ;  that  when,  under  the  act  of  1852,  the  assessors, 
who,  under  the  act  of  1813,  were  to  estimate  the  expenses  of 
a  change  of  grade,  are,  in  addition  to  that  to  estimate  the 
loss  and  damages  of  owners  affected  by  the  change  of  grade, 
to  make  a  just  and  equitable  award  to  each  of  such  owners  ; 
that  the  amount  so  awarded  is  to  be  included  in  the  expense 
of  such  proceeding ;  that  an  assessment  of  such  expense, 
including  the  amount  awarded  for  loss  and  damage,  is  to  be 
assessed  upon  the  owners  or  occupants  of  houses  and  lots 
intended  to  be  benefited  by  the  improvement,  and  that  four 
months  after  the  ratification  of  such  assessment  by  the  com- 
mon council,  the  amount  awarded  to  such  owner  is  to  be 
paid  by  the  corporation  (Laws  of  1813,  chap.  86  to  175  ;  of 
1852,  chap.  53,  sees.  3  and  4;  and  of  1867,  chap.  697  to  3); 
that,  as  there  is  no  occasion  for  assessors,  nor  is  there  any 
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assessment,  under  the  act  of  1867,  for  the  expense  incurred 
by  the  commissioners  of  the  Central  park  in  making  surveys, 
and  the  preparation  of  maps,  there  is  not,  in  the  language  of 
the  act  of  1852,  "  assessors  appointed  to  estimate  and  assess 
the  expense,"  and,  therefore,  the  doubt  whether  this  provision 
for  ascertaining  and  paying  the  loss  and  damage  to  owners  by 
the  closing  of  the  street  is  not  only  ineffectual,  inoperative 
and  void.  I  utterly  fail  to  see  the  sequence  in  this  reasoning. 
It  by  no  means  follows  that  the  provisions  in  the  act  of  1867 
cannot  be  carried  out,  because  there  is  to  be  no  assessment 
upon  the  owners  of  land  benefited  for  the  expense  incurred 
by  the  commissioners  of  the  Central  park,  in  having  surveys 
made  and  maps  prepared  and  filed,  to  enable  them  to  close 
the  street.  This  provision  is  itself  an  assessment ;  an  assess- 
ment, in  its  general  signification,  is  to  ascertain,  settle  and  fix 
an  amount  to  which  a  party  is  subject,  as  his  proportionate 
part  in  a  tax,  or  which  he  is  to  pay  as  damages,  and  where  the. 
corporation  are  by  statute,  to  pay  any  part  of  the  value  of 
buildings  taken  for  public  improvement,  it  is,  in  respect  to 
them,  called  in  the  statute  an  assessment  (Laws  of  1813,  chap. 
86,  sec.  178  ;  Laws  of  1813,  cha/p,  213,  sec.  10). 

This  provision  contemplates  that  damage  will  or  may 
accrue  to  land,  or  the  building  or  structures  upon  it,  by  the 
closing  of  the  street,  and  that  it  is  to  be  ascertained  and  paid. 
When  it  declares  that  it  shall  be  ascertained  and  paid  in  the 
manner  specified  in  the  act  of  1852,  it  means  that  it  shall  be 
estimated  as  the  loss  and  damage  to  the  owners  of  land  front- 
ing upon  a  street  is  estimated  under  the  act  of  1852,  when  a 
change  is  made  in  the  grade  of  a  street ;  that  is,  by  making  a 
just  and  equitable  award  of  the  amount  of  loss  and  damage 
which  each  owner  of  land  fronting  on  the  street  will  sustain 
by  reason  of  the  change  ;  that  it  is  to  be  made  by  the  officials 
who,  when  the  act  of  1867  was  passed,  had  succeeded  to  and 
exercised  the  same  powers  as  the  officials  referred  to  in  the 
act  of  1852  ;  that  it  is  and  was  to  be  an  assessment  fixing  the 
amount  to  be  awarded  to  each  owner  who  will  sustain  loss 
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and  injury  by  the  change ;  that,  as  such  assessment,  it  is  to 
be  certified  to  the  board  of  revision  and  correction,  by  the 
act  of  1861  (chap.  308),  which,  in  this  respect,  has  succeeded 
to  the  powers  of  the  common  council,  and,  when  ratified  by 
them,  is  binding  and  conclusive;  and  that,  four  months  after 
the  ratification,  the  amount  of  the  respective  awards  are  to  be 
paid  by  the  corporation  (Laws  of  1852,  chap.  52,  sees.  3,  4 ; 
of  1813,  chap.  86,  sec.  175). 

In  this  way,  in  my  judgment,  the  act  can  be  fully  carried 
out  without  doing  violence  to,  setting  at  nought,  or  in  any 
way  impairing  any  statutory  provisions  existing  when  the  act 
of  1867  was  passed. 

The  order  appealed  from  should  be  affirmed. 

I  concur,  F.  W.  L. 

I  concur,  R.  L.  L. 

Filed  in  open  court  12th  March,  1875. 

Affirmed  in  court  of  appeals,  June,  1875,  on  opinion  of 
DALY,  C.  J.,  at  general  term. 
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SUPKEME  COURT. 

IN  THE  MATTER  OF  ISAAC  McCoNiHE  agt.  THE  EXCHANGE 
BANK  OF  LANSINGBUKGH. 

Power  of  the  supreme  court  to  order  a  referee  to  examine  the  affairs  of  a 
moneyed  corporation. 

The  supreme  court  and  a  referee  take  the  place  of  the  former  chancellor 
and  the  master  in  chancery  in  ordering  and  making  the  examination 
into  the  affairs  of  a  moneyed  corporation  authorized  by  the  act  of  1888. 

The  management  of  corporations  in  the  past  has  demonstrated  the  wisdom 
of  the  provisions  of  our  statutes  which  confer  this  power  upon  the 
supreme  court. 

The  court  will  see  that  the  power  conferred  is  not  abused,  but  it  will  also 
see  that  the  examination  is  thorough  and  searching. 

Albany  Special  Term,  March,  1875. 

MOTION  on  the  part  of  the  bank  to  vacate  an  ex  parte  order 
made  by  the  court  at  special  term,  appointing  a  referee  to 
examine  into  its  affairs,  under  section  25  of  chapter  260  of 
the  Laws  of  1838,  entitled  "An  act  to  authorize  the  business 
of  banking." 

E.  Cowen,  for  bank  and  motion. 
John  If.  Colby,  opposed. 

WESTBKOOK,  J.  —  By  section  199,  page  561,  of  volume  2 
of  the  fifth  edition  of  the  Revised  Statutes,  it  is  declared : 
"Upon  the  application  of  creditors  or  shareholders  of  any 
such  association,  whose  debts  or  shares  shall  amount  to  $1,000, 
and  stating  facts,  verified  by  affidavit,  the  supreme  court  may, 
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in  its  discretion,  order  a  strict  examination  to  be  made  by  a 
referee  of  all  the  affairs  of  such  association,  for  the  purpose  of 
ascertaining  the  safety  of  its  investments,  and  the  prudence 
of  its  management ;  and  the  result  of  every  such  examination, 
together  with  the  opinion  of  the  referee  and  of  the  court 
thereon,  shall  be  published  in  such  manner  as  the  court  shall 
direct,  who  shall  make  such  order  in  respect  to  the  expenses 
of  such  examination  and  publication  as  they  may  deem 
proper." 

It  is  apparent  that  if  the  revisers  and  publishers  of  the  fifth 
edition  of  our  statutes  have,  in  the  section  just  quoted,  given 
the  true  status  of  the  legislation  of  this  state,  then  this  order, 
in  its  general  scope  at  least,  even  though  objectionable  in 
some  of  its  details,  was  a  proper  one  to  be  made.  It  is  claimed, 
however,  by  the  moving  party  that  the  section  as  given  does 
not  contain  the  law  as  it  is,  because,  first,  the  original  act 
of  1838  (chap.  260,  sec.  25)  conferred  the  power  to  order 
the  examination,  not  upon  the  late  court  of  chancery,  but 
upon  the  chancellor  as  an  officer,  and  that  the  judiciary  act  of 
1847  did  not  vest  the  powers  which  the  late  chancellor  pos- 
sessed in  the  supreme  court  or  in  its  judges;  second,  that  the 
original  act  before  referred  to  required  the  examination  to  be 
made  by  a  master  of  the  late  court  of  chancery,  and  that 
whilst  the  office  of  master  has  been  abolished,  no  provision 
has  been  made  by  the  law  to  cause  the  examination  which 
the  statute  contemplates  to  be  made  by  a  referee ;  and,  third, 
that  the  various  statutes  which  have  since  been  passed,  pro- 
viding for  an  examination  into  the  affairs  of  a  banking  asso- 
ciation by  other  officers,  practically  repeal  the  provision  of 
the  statute  which  authorized  the  examination  by  a  master  in 
chancery,  upon  the  order  of  the  chancellor. 

By  reference  to  the  original  statute  before  mentioned 
(chap.  260,  Laws  of  1838,  sec.  25),  it  will  be  seen  that  it  is 
identical  in  language  with  that  quoted  from  the  fifth  edi- 
tion of  the  statutes,  except  that  where  the  words  "  supreme 
court"  or  "court"  occur  in  the  latter,  the  word  "chancellor" 
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is  used  in  the  former,  and  also  that  the  latter  has  substituted 
the  word  "  referee  "  for  "  one  of  the  masters  of  his  court,"  and 
for  "  master,"  wherever  the  latter  words  occur  in  the  old 
statute.  The  old  statute,  in  short,  authorized  "  the  chancellor  " 
to  "  order  a  strict  examination  to  be  made  by  one  of  the  masters 
of  his  court,"  and  directed  the  publication  of  the  result  of 
such  examination,  "  with  the  opinion  of  the  master  and  of 
the  chancellor  thereon,"  in  "such  manner  as  the  chancellor 
shall  direct." 

It  will  be  observed  that  the  action  pointed  out  by  this 
statute  was  to  be  under  the  order  of  the  chancellor,  and  not 
of  the  court  of  chancery.  It  is  true  that  the  former  was  the 
judge  who  presided  over  the  latter,  and  that  the  application 
would  be  granted  or  denied  by  the  same  individual,  if  made 
to  either;  but  yet  the  distinction  between  an  application  to  a 
court  or  to  an  officer  is  one  well  recognized  and  understood. 
The  application,  then,  was  to  the  chancellor  as  an  officer,  and 
not  to  the  court. 

By  the  sixteenth  section  of  chapter  280  of  the  Laws  of  1847, 
entitled  "An  act  in  relation  to  the  judiciary,"  the  powers  and 
jurisdiction  of  the  court  of  chancery  were  transferred  to  the 
supreme  court ;  and  it  was  further  declared  that  "  the  justices 
of  said  court  shall  possess  the  powers  and  exercise  the  juris- 
diction now  possessed  and  exercised  by  the  justices  of  the 
present  supreme  court,  chancellor,  vice-chancellors  and  circuit 
judges,  so  far  as  the  powers  and  jurisdiction  of  said  courts  and 
officers  shall  be  consistent  with  the  constitution  and  provisions 
of  this  act."  Language  cannot  more  clearly  express  any 
thought  than  this  statute  does,  in  conferring  the  powers  and 
jurisdiction  of  the  court  of  chancery  upon  the  supreme  court 
and  those  enjoyed  and  exercised  by  the  chancellor  upon  the 
justices  of  the  supreme  court  (See  Wilcox  agt.  Wilson,  14 
N.  Y.,  575 ;  the  prevailing  opinion  of  MITCHELL,  J.,  page 
579,  and  dissenting  opinion  of  WRIGHT,  J.>  both  of  whom 
concur  in  our  construction  of  the  judiciary  act  in  this  respect). 
If,  however,  the  section  of  the  judiciary  act  we  hare  referred 
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to  went  no  farther  than  to  clothe  the  present  supreme  court 
with  the  powers  and  jurisdiction  of  the  court  of  chancery, 
and  its  justices  with  those  of  the  chancellor,  this  order  would 
fail  for  two  reasons :  First,  it  was  made  by  the  court  and  not 
by  one  of  its  justices  as  such  ;  and,  second,  section  77  of  the 
judiciary  act  authorizes  courts  and  not  officers  to  order  refer- 
ences "  in  any  suit  or  proceeding  to  suitable  person  or  per- 
sons," where  a  reference  had  formerly  been  "  to  any  clerk, 
master  in  chancery  or  referee."  In  other  words,  it  must  be 
shown  that  the  judiciary  act  authorized  this  court,  as  a  court, 
to  order  the  investigation,  which  the  chancellor  could  direct, 
before  it  could  order  the  examination  which  the  master 
formerly  made  to  be  conducted  by  a  referee.  Has  the 
statute  conferred  the  power  upon  the  court  ? 

Upon  the  argument  of  the  motion  at  special  term,  from  the 
hasty  reading  of  section  16  of  the  judiciary  act  before  referred 
to,  I  was  of  the  impression  that  the  powers  of  the  late  chan- 
cellor were  only  lodged  in  the  justice  of  this  court,  and  that, 
consequently,  the  order  must  fail  for  the  reason  that  it  was 
granted  by  the  court;  and  that,  even  when  granted  by  a 
judge  as  such  it  must  fail,  because  the  court  alone  could 
appoint  a  referee  instead  of  a  master.  A  more  careful  read- 
ing of  the  section,  however,  induces  me  to  think  that  the 
revisers  of  the  fifth  edition  are  right  in  the  interpretation  and 
reading  of  the  section  quoted  in  the  beginning  of  this  opinion, 
by  which  the  supreme  court  and  referee  take  the  place  of  the 
chancellor  and  the  master  in  ordering  and  making  the  exam- 
ination into  the  affairs  of  a  moneyed  corporation  authorized 
by  the  act  of  1838. 

Section  16  of  the  judiciary  act  not  only  contains  the  clauses 
before  referred  to  transferring  the  powers  and  jurisdiction  of 
the  late  court  of  chancery  to  the  supreme  court,  and  those  of 
the  chancellor  to  its  justices,  but  also  this :  "  And  all  laws 
relating  to  the  present  supreme  court  and  court  of  chancery, 
or  any  court  held  by  any  vice-chancellor,  and  the  jurisdic- 
tion, powers  and  duties  of  said  courts,  the  proceedings  therein 
VOL.  XLIX.  54 
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and  the  officers  thereof,  their  powers  and  duties,  shall  be 
applicable  to  the  supreme  court  organized  by  this  act,  the 
powers  and  duties  thereof,  the  proceedings  therein  and  the 
officers  thereof,  their  powers  and  duties,  so  far  as  the  same 
can  be  so  applied  and  are  consistent  with  the  constitution 
and  the  provisions  of  this  act." 

This  part  of  the  section  makes  all  laws  prescribing  "  the 
jurisdiction,  powers  and  duties "  of  the  courts  therein  enu- 
merated, of  which  the  court  of  chancery  was  one,  and,  also, 
those  in  regard  to  "the  officers  thereof,  their  powers  and 
duties  "  "  applicable  to  the  supreme  court  organized  "  by  said 
act,  "  the  powers  and  duties  thereof,  the  proceedings  therein 
and  the  officers  thereof,  their  powers  and  duties."  That  is  to 
say,  the  powers  and  jurisdiction  of  the  old  supreme  court,  the 
court  of  chancery  and  of  "the  officers  thereof"  are  lodged 
and  vested  in  the  present  supreme  court  and  its  officers.  The 
chancellor  was  an  officer  of  the  court  of  chancery,  the  highest 
one  undoubtedly,  but,  nevertheless,  the  officer  who  presided 
over  the  court ;  and  as  such  he  had  the  power  and  authority 
to  order  an  examination  of  like  character  with  the  one  directed 
by  this  court ;  and  as  that  power  with  all  others  enjoyed  by 
him  was  lodged  in  this  court,  it  follows  that  this  court,  acting 
as  a  court,  could  order  a  referee  to  make  the  examination  ; 
and  that  such  referee,  when  appointed,  would,  by  virtue  of 
the  same  statute,  possess  the  power  of  a  master,  provided 
the  judiciary  act  has  made  provision  for  such  reference. 

Having  reached  the  conclusion  that  the  power  which  the 
late  chancellor  possessed  by  virtue  of  his  office  is  vested  in 
the  supreme  court  as  such,  as  wrell  as  in  its  justices  as  such,  it 
remains  to  be  shown  that  a  referee  can  take  the  place  of  the 
late  master  in  chancery  in  making  this  examination  author- 
ized by  the  banking  act. 

The  seventy-seventh  section  of  the  judiciary  act  does  not 
limit  the  powers  of  "  courts  of  record  "  to  the  appointment 
of  referees,  in  lieu  of  the  old  masters,  to  suits  only,  but  con- 
fers it  in  proceedings  also.  The  language  is  :  "  On  and  after 
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the  first  Monday  of  July  next  courts  of  record  may,  by  an 
order  to  be  entered  in  any  suit  or  proceeding  at  law  or  equity, 
refer  any  matter,"  &c.  This  application  was  "  a  proceeding 
at  law,"  because  it  is  one  created  by  statute,  and  is  therefore 
such  an  one  as  is  covered  by  the  language  employed. 

In  the  disposition  of  the  remaining  objection  to  the  order 
that  the  various  laws  since  passed  vesting  the  power  of  exam- 
ination in  other  officers,  have  repealed  the  statute  upon  which 
this  order  was  founded,  two  principles  must  be  borne  in  mind : 
First,  repeals  by  implication  are  not  favored  in  the  law  ;  and, 
second,  the  subsequent  statute  must  be  inconsistent  with  the 
former,  or  some  intention  to  abrogate  the  older  statute  must 
appear. 

It  is  not  claimed  that  there  has  been  any  express  repeal. 
When  the  statute  authorizing  the  chancellor  to  order  such  an 
examination  was  passed,  the  old  safety-fund  banks  were  sub- 
ject to  examination  by  three  officers  known  as  bank  commis- 
sioners. Chapter  363  of  the  Laws  of  1840  whilst  making 
the  institutions  organized  under  the  Laws  of  1838  (the  act 
which  authorizes  the  examination  by  order  of  the  chancellor), 
"  subject  to  the  inspection  and  supervision  of  the  bank  com- 
missioners," does  not,  in  terms  or  by  implication,  abridge  or 
take  away  the  power  which  the  chancellor  possessed.  So, 
also,  chapter  218  of  Laws  of  1843,  which  abolished  the  office 
of  a  bank  commissioner  and  allowed  the  comptroller  "  to 
appoint  a  special  agent  to  examine  the  affairs  of  such  bank," 
does  not  abrogate  the  power  of  the  chancellor ;  nor  does 
chapter  164  of  Laws  of  1851,  which  creates  the  office  of 
superintendent  of  the  banking  department,  accomplish  that 
result.  These  provisions  are  only  cumulative.  The  creation 
of  a  new  tribunal,  which  can  exercise  the  powers  previously 
enjoyed  by  another,  does  not  deprive  the  latter  of  its  juris- 
diction without  express  words  declaring  that  intent,  or  con- 
taining provisions  which  are  plainly  inconsistent  with  the 
operation  of  the  old  (See  many  cases  cited  in  5  Abbott's  N. 
Y.  Digest,  page  607). 
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It  is  further  objected  that  the  order  contains  provisions 
which  are  objectionable,  because  beyond  the  power  conferred 
upon  the  court.  In  the  discussion  of  this  objection,  it  should 
be  borne  in  mind  that  whenever  power  is  given  to  do  an  act, 
a  grant  is  also  made  of  the  right  to  exercise  the  means  which 
will  enable  the  power  to  be  fully  exerted.  The  statute 
declares  that  the  court  may  "  order  a  strict  examination  to  be 
made  by  a  referee  of  all  the  affairs  of  such  association  for  the 
purpose  of  ascertaining  the  safety  of  its  investments,  and  the 
prudence  of  its  management."  If  the  examination  is  to  be 
limited  to  the  bare  inspection  of  books  and  papers,  how  could 
such  examination  be  "  strict."  The  power  to  swear  witnesses 
and  compel  their  attendance  is  necessary  for  the  proper  dis- 
charge of  the  duty,  and  if  this  bank  is  but  a  continuation  of 
a  previous  corporation,  the  thorough  discharge  of  the  duty 
necessarily  involves  the  right  to  examine  into  its  former  doings 
whilst  existing  uuder  another  organization,  that  its  present 
status  may  be  ascertained. 

It  may  be  observed  in  conclusion  that  the  management  of 
corporations  in  the  past  has  demonstrated  the  wisdom  of  the 
provisions  of  our  statutes  which  confer  this  power  upon  the 
supreme  court.  If  the  conduct  of  this  bank  has  been  honest 
and  fair,  it  need  not  fear  the  light  of  an  impartial  investiga- 
tion. The  court  will  see  that  the  power  conferred  is  not 
abused,  but  it  will  also  see  that  the  work  is  thorough  and 
searching. 

The  motion  to  vacate  the  order  is  denied,  but  as  the  ques- 
tions are  novel,  there  will  be  a  stay  of  all  proceedings  to 
enable  the  bank  to  appeal,  if  it  shall  be  so  advised. 

No  reference  has  been  made  in  this  opinion  to  the  proofs 
upon  which  the  order  of  examination  was  founded,  nor  to  any 
affidavits  of  papers  affirmatively  tending  to  show  that  the 
order  should  not  have  been  granted.  No  point  upon  them 
was  made  upon  the  argument,  and  the  counsel  for  the  motion 
rested  it  entirely  upon  the  questions  which  have  been 
discussed. 
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Neither  is  there  any  opinion  expressed  upon  the  question 
whether  the  Exchange  Bank  of  Lansingburgh  is  so  far  an 
existing  corporation  as  to  make  the  proceedings  ordered  in 
this  case  proper.  Its  exact  status  has  been  disclosed  in  other 
and  different  proceedings,  and  the  moving  papers  have  not 
been  so  drawn  as  to  present  that  question.  When  the  motion 
was  made,  however,  the  counsel  for  the  bank  distinctly  dis- 
claimed any  intent  to  use,  or  to  have  his  moving  papers  con- 
sidered, and  as  they  have  thus  been  withdrawn  from  my 
consideration,  and  no  point  whatever  made  upon  that  ground, 
it  has  been  left  untouched,  and  only  those  questions  considered 
which  were  raised. 
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SUPKEME  COUKT. 

JOSEPH  M.  WARREN  agt.  JOHN  S.  FAKE,  President  of  the 
Exchange  Bank  of  Lansingburgh,  JOHN  S.  FAKE,  ALFRED 
W.  McMuRRAY,  HENRY  W.  MOSHER,  FRANCIS  S.  THAYER, 
THOMAS  LAPE  and  JOHN  H.  GILLESPIE. 

Appointment  of  receiver  of  assets  of  a  bank  after  its  liquidation. 

Where  a  bank  has  gone  into  liquidation  and  closed  up  its  business  leaving 
its  assets  and  property  in  the  hands  of  its  former  directors  for  some  three 
years,  without  any  accounting  with  the  stockholders  during  that  time; 
in  an  action  by  a  stockholder  against  these  directors  individually,  charg- 
ing them  with  abusing  and  neglecting  their  trust,  and  wasting  the  effects 
of  the  corporation,  a  receiver  will  be  appointed  by  the  court,  ex  parte, 
to  take  possession  of  the  assets  and  property  and  make  a  proper  distri- 
bution of  it  among  its  owners. 

An  injunction  alone  would  be  of  no  avail  in  such  a  case,  as  much  of  the 
danger  consists  in  the  defendants'  refusing  to  take  any  action  whatever  — 
the  waste  from  simple  neglect  of  duty  —  and  that  writ  is  powerless  to 
compel  the  performance  of  official  trusts. 

Ulster  Special  Term,  April,  1875. 

MOTION  by  defendants  to  vacate  and  set  aside  an  order 
appointing  a  receiver  of  the  assets  and  property  of  the 
Exchange  Bank  of  Lansingburgh. 

Cowen,  Parmenter  &  Townsend,  for  defendants  and  the 
motion. 

Patterson  &  Colby,  for  plaintiff  and  opposed. 

WESTBROOK,  J.  —  On  the  13th  day  of  July,  1872,  the 
Exchange  Bank  of  Lansingburgh,  which  had  previously 
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carried  on  the  business  of  banking  under  the  laws  of  this 
state,  upon  the  written  consent  of  its  shareholders,  wbo  held 
two-thirds  of  its  capital  stock,  and  the  unanimous  vote  of  its 
directors  authorizing  the  act,  gave  to  and  filed  with  the 
superintendent  of  the  bank  department  of  this  state  a  written 
notice  that  it  intended  "  to  close  the  business  of  banking  in 
the  manner  prescribed  by  law." 

Since  that  date  (July  13,  1875)  "  the  said  Exchange  Bank 
of  Lansingburgh  has  utterly  and  entirely  ceased  to  be  a  bank 
for  the  purpose  of  deposit  and  discount,  and  has  neglected  and 
failed  to  avail  itself  of  its  corporate  rights,  privileges  and 
franchises  as  a  bank,  and  has  wholly  failed  and  neglected  to 
transact  any  business  whatever  as  a  bank. 

The  individual  defendants  were,  with  one  Josephus  P. 
Leavens,  since  deceased,  the  directors  of  the  bank  when  it 
resolved  to  go  into  liquidation,  and  have  continued  to  act  as 
such  ever  since,  and  did  at  the  time  of  the  commencement 
of  this  suit,  hold  its  property  and  assets. 

Upon  a  complaint  showing  the  above  facts,  and  further 
stating  and  charging,  as  was  then  and  is  now  claimed  by  the 
plaintiff,  that  the  individual  defendants  were  abusing  and 
neglecting  their  trusts  and  wasting  the  effects  of  the  corpora- 
tion, an  ex  parte  order  was  made  appointing  Mr.  John  P. 
Albertson  receiver  thereof,  and  requiring  him  to  give  a  bond 
in  the  penalty  of  $100,000  for  the  faithful  discharge  of  his 
trust,  the  sureties  thereon  to  be  appointed  by  the  county 
judge  of  Rensselaer  county.  The  receiver  having  given  the 
bond  and  qualified  as  such,  a  motion  is  now  made  by  the 
defendants  to  vacate  the  order  appointing  the  receiver.  The 
motion  is  based  simply  upon  the  papers  on  which  the  original 
application  was  granted,  and  all  the  allegations  contained  in 
such  papers  must  therefore  be  assumed  to  be  true. 

Perhaps  it  should  be  stated,  preliminarily,  that  the  order 
appointing  a  receiver  would  not  have  been  made  ex  parte  if 
the  corporation  had  been  engaged  in  active  business.  That 
had  been  suspended  for  nearly  three  years,  and  the  assets 
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were  simply  in  the  hands  of  the  defendants  for  collection  and 
distribution ;  and  as  chapter  151  of  the  Laws  of  1870,  entitled 
"An  act  to  regulate  proceedings  against  corporations  by 
injunction  and  otherwise,"  excepts  "  corporations  or  associa- 
tions having  banking  powers  "from  its  provisions;  and  as 
the  order  was  in  conformity  with  rule  ninety-four  of  this 
court,  requiring  the  defendants  to  show  cause  at  a  short  day 
why  it  should  not  be  continued,  and  the  character  of  the 
person  appointed  receiver  unexceptionable,  and  the  security 
ample,  no  special  objection  could  be  seen  to  the  appointment 
made. 

It  is  now  objected  that  the  corporation  is  not  yet  dissolved, 
and  that  this  court  has  no  power  in  this  action,  which  is  by  a 
shareholder,  to  appoint  a  receiver.  The  objection  presents 
this  question  :  Can  the  court,  at  the  instance  of  a  shareholder 
in  a  corporation  which  has  ceased  to  do  business  and  resolved 
to  wind  up  its  affairs,  for  any  cause  take  possession  of  its 
assets,  through  a  receiver,  and  distribute  them  among  the 
persons  entitled  thereto  ?  In  other  words,  if  a  person  or  per- 
sons has  or  have  in  his  or  their  possession  property  in  which 
others  have  an  interest,  and  which  is  being  squandered  or 
wasted,  can  this  court,  at  the  instance  of  parties  interested  in 
the  property,  interfere  for  its  preservation  and  proper  division 
among  the  owners  ?  If  this  was  a  case  of  ordinary  partner- 
ship the  right  would  not  be  questioned,  and  the  power,  if 
possessed  in  cases  like  this,  could  be  often  so  properly  exer- 
cised for  the  furtherance  of  justice,  that  the  objection  which 
denies  its  existence  should  not  be  entertained  unless  the  law 
sternly  requires  it. 

It  is  not,  in  my  judgment,  necessary  in  this  case,  to  discuss 
very  many  of  the  questions  which  have  at  various  times  been 
raised,  as  to  the  power  or  propriety  of  this  court's  interfer- 
ence with  a  corporation  in  full  life  and  activity  at  the  instance 
of  a  shareholder.  This  case  presents  no  such  question.  The 
Exchange  Bank  of  Lansingburgh  has  formally  resolved  to 
suspend  its  own  existence,  and  has  taken  the  requisite  steps 
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so  to  do;  and  the  complaint  expressly  avers  that  since  the 
13th  day  of  July,  1872,  it  "  has  utterly  and  entirely  ceased 
to  be  a  bank  for  the  purposes  of  deposit  and  discount,  and 
has  neglected  and  failed  to  avail  itself  of  its  corporate  rights, 
privileges  and  franchises  as  a  bank,  and  has  wholly  failed  and 
neglected  to  transact  any  business  whatever  as  a  bank."  It 
doubtless,  for  certain  purposes,  still  maintains  a  quasi  exist- 
ence, but  it  no  longer  lives  an  active  life,  and  its  assets  are,  as 
the  complaint  expressly  avers,  in  the  hands  of  the  individual 
defendants. 

Practically,  then,  this  suit  is  against  individuals.  It  inter- 
feres with  no  corporate  rights  and  franchises  which  are  being 
exercised,  but  seeks  to  take  from  individuals,  who  are  trustees 
for  the  various  owners,  property  which,  as  is  claimed,  is 
endangered,  and  which  should  be  protected  and  divided.  It 
is  true  that  the  bank  is  a  nominal  party  to  the  action,  and  it 
is  proper  that  it  should  be  (11  Paige,  126),  but  the  real 
parties  are  the  individual  defendants,  who  alone  are  affected. 
The  corporation  has  consented  to  a  dissolution  ;  it  has  failed, 
in  addition,  to  exercise  its  franchises  for  a  period  sufficiently 
long  (2  Edmonds,  484,  sec.  38)  to  be  adjudged  dissolved,  and 
the  simple  question  is :  Has  this  court  any  power,  in  behalf  of 
parties  interested  in  the  fund  and  for  the  protection  of  rights, 
to  interfere  and  declare  who  shall  administer  upon  its  effects  ? 
It  is  not  apparent  to  me  how  these  defendants  occupy  any 
other  or  better  position  than  any  individuals  who  hold  prop- 
erty for  the  benefit  of  others.  Undoubtedly  they  are  its 
legal  custodians  so  long  as  the}7  honestly  perform  the  trust, 
but  when  that  is  abused,  I  do  not  see  how  their  hold  upon 
the  property  is  any  more  sacred  because  derived  from  a 
practically  dissolved  corporation,  than  it  would  have  been  if 
it  had  come  to  them  from  a  dissolved  partnership,  in  the 
winding  up  of  which  their  partners  had  intrusted  them  with 
the  assets.  None  of  the  provisions  of  our  statutes  in  regurd 
to  suits  against  corporations  that  I  have  seen  reach  this  case, 
and  it  ought  in  my  judgment  to  be  controlled  by  those  prin- 
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ciples  which  guide  this  court  in  suits  between  individuals. 
Certainly  none  of  the  reasons  which  would  influence  legisla- 
tion in  guarding  living  corporations,  can  apply  to  these  defend- 
ants, who  are  simply  custodians  of  property  for  the  benefit  of 
owners  and  charged  with  no  duty  in  regard  to  its  employment 
for  their  mutual  advantage. 

Regarding  this  case,  then,  as  one  against  individuals  who 
have  possession  of  property  which  belongs  to  them  in  common 
with  others,  not  for  the  purpose  of  conducting  a  corporate 
business,  but  simply  and  only  to  be  appropriated  for  the  benefit 
of  all  interested,  and  who  are  also  bound  to  account  to  the 
plaintiff,  among  others,  for  the  use  and  care  of  that  property, 
I  know  of  no  reason  why  this  action  cannot  be  maintained 
and  the  order  appointing  the  receiver  sustained,  upon  the 
same  principles  which  authorize  courts  to  interfere  in  the  case 
of  property  in  the  hands  of  parties  for  their  own  benefit, 
and  also  for  the  benefit  of  others,  who  take  no  active  part 
in  its  management,  provided  the  allegations  of  the  complaint 
be  sufficient  for  that  purpose.  None  of  the  decisions  to  which 
I  have  been  referred  cover  this  case,  and  it  seems  to  me  to  be 
maintainable  upon  the  general  principles,  which  govern  the 
court  in  the  appointment  of  receivers  over  property  in  which 
a  number  of  persons  are  interested. 

Neither  is  it  necessary  upon  this  motion,  to  decide  how 
long  the  individual  defendants  could  hold  the  assets  of  the 
dissolved  corporation  provided  they  were  honestly  and  faith- 
fully exercising  their  trusts.  That  question  would  arise,  if 
the  order  was  to  stand  solely  upon  a  refusal  to  distribute  the 
assets,  without  any  allegations  of  fraud  or  neglect  of  duty ; 
but  as  it  does  not,  I  decline  to  pass  upon  that  question. 

The  complaint,  after  averring  that  the  corporation  has 
resolved  not  to  exist,  that  it  has  taken  the  requisite  initiatory 
steps  to  end  its  life,  and  that  from  non-user  of  its  franchises 
it  is  actually  dissolved  and  that  the  individual  defendants 
hold  its  assets,  except  such  as  have  been  lost,  wasted,  misap- 
propriated, or  distributed,  charges  :  First.  An  utter  failure, 
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neglect,  and  refusal  by  them  faithfully  to  discharge  their 
duties  as  trustees  for  the  benefit  of  the  creditors  and  share- 
holders of  the  bank.  Second.  That  they  have  neglected  to 
settle  the  affairs  of  the  association,  and  to  collect  and  convert 
into  cash  or  available  funds  the  assets  and  securities  of  the  said 
association,  and  to  pay  its  outstanding  debts  and  liabilities. 
Third.  That  "  upon  proper  demand  made,  said  directors  have 
wholly  neglected  and  refused,  and  they  still  do  neglect  and 
refuse  to  render  to  the  shareholders  of  the  said  association 
any  statement  whatever  of  the  affairs  of  said  association,  its 
liabilities,  assets  or  resources." 

These  allegations  are  sworn  to,  and  as  they  are  stated  and 
averred  as  facts,  the  verification  to  the  complaint  covers  them. 
The  form  of  the  affidavit  to  the  complaint  is  precisely  that 
prescribed  by  section  157  of  the  Code,  and  is  held  to  be  suffi- 
cient. 

In  addition  to  this,  the  papers  used  in  connection  with  the 
complaint  show  that  the  report  made  to  the  bank  department 
on  the  llth  day  of  July,  1872  (two  days  before  the  resolution 
to  dissolve  was  adopted)  exhibited  the  capital  of  the  bank 
($100,000)  as  unimpaired,  and  a  surplus  of  over  $11,000,  and 
that  now,  whilst  only  $25,000  of  the  capital  has  been  divided 
among  the  shareholders,  the  former  officers  declare  that  all 
which  remains  of  its  assets  is  a  worthless  note  of  $30,000.  If 
these  facts  be  taken  in  connection  with  positive  sworn  state- 
ments of  failure  to  perform  their  trusts,  misappropriation  and 
mismanagement,  and  a  refusal  "  upon  proper  demand  made '' 
to  render  any  account  whatever,  it  seems  to  me  to  be  emi- 
nently a  proper  case  for  the  interposition  of  the  court.  An 
injunction  alone  would  not  avail.  Much  of  the  danger  con- 
sists in  refusing  to  take  any  action  whatever  —  the  waste  from 
simple  neglect  of  duty  —  and  that  writ  is  powerless  to  compel 
the  performance  of  official  trusts. 

Neither,  even  though  the  defendants  are  responsible,  would 
a  suit  to  make  them  personally  liable  afford  adequate  redress. 
Their  actions  are  secret  and  hidden,  and  when  their  final 
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report  is  presented  (several  years  hence,  as  counsel  aver  it 
can  only  be  made)  their  present  solvency  may  vanish,  or  if 
still  existing,  illegal  transactions  may  be  so  hidden  and  cov- 
ered by  continued  possession  of  the  books  and  papers  of  the 
corporation,  as  to  render  the  action  barren  in  result. 

Substantial  justice,  judging  from  the  facts  now  before  me, 
will,  I  think,  be  best  promoted  by  retaining  the  receivership. 
No  question  is  made  as  to  the  competency,  integrity  and  fair- 
ness or  the  abundance  of  the  security  of  the  person  appointed. 
In  his  hands  the  interests  of  no  person  can  suffer,  and  by  the 
retention  there  of  the  assets  of  the  corporation  for  the  benefit 
of  all  parties,  at  least  for  a  time,  the  court,  when  more  fully 
possessed  of  all  the  facts,  can  make  such  further  order  as  may 
be  just  in  the  premises.  In  the  mean  time,  by  the  possession 
of  all  the  property  of  the  late  corporation,  a  thorough  inves- 
tigation of  every  transaction  can  be  made.  If  its  administra- 
tion has  been  honest  and  fair,  the  research  will  dissipate  sus- 
picion and  relieve  all  unjust  accusation.  The  vacation  of  the 
order  would  only  stifle  inquiry,  and  place  with  the  defendants 
the  barren  possession  of  that  which  cannot  legally  be  to  them 
a  source  of  gain.  The  receiver  will  as  sacredly  guard  their 
rights  as  those  of  the  plaintiff  and  those  acting  with  him. 
At  present  the  interests  of  all  are  surely  protected,  and  it  is 
better  and  safer  for  the  court  to  retain  the  property  until  it 
obtains  more  light  to  guide  it  to  an  equitable  and  a  righteous 
result. 
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First  Trial. 

ALBANY  OYER  AND  TEKMINER. 
THE  PEOPLE  agt.  CHARLES  H.  PHELPS. 

Indictment  for  grand  larceny  —  stealing  property  belonging  to  the  state. 

Where  a  draft  has  been  sent  to  the  comptroller  of  the  state  for  the  purpose 
of  paying  taxes,  the  state  has  such  a  property  in  it  as  that,  against  a 
thief,  it  is  properly  charged  in  the  indictment  against  him  to  be  the 
property  of  the  state. 

Where  the  prisoner  having  received  this  property  for  the  treasurer  of 
the  state,  as  the  property  of  the  state,  and  having  entered  it  as  the 
property  of  the  state  upon  the  proper  books  belonging  to  the  treasurer's 
office,  he  is  not  in  a  position  to  set  up  a  want  of  legal  title  in  the  state, 
the  state  having  thus  the  actual  possession  of  the  property. 

Where  the  indictment  charges  this  draft  as  belonging  to  the  state,  and  not 
to  the  people  of  the  state,  the  averment  is  correct.  Under  the  various 
statutes  of  the  state  this  draft  is,  in  fact,  the  property  of  the  state,  the 
title  being  vested  in  the  corporate  body. 

To  constitute  larceny  it  is  not  necessary  that  the  draft  should  be  legally 
available  in  the  prisoner's  hands  by  proper  indorsement.  It  is  enough 
if  the  owner  has  been  deprived  of  a  valuable  thing,  whether  the  prisoner 
can  legally  obtain  any  benefit  from  its  possession  or  not. 

The  statute  does  not  make  it  depend  upon  a  proper  indorsement  of  the 
draft  to  render  it  valuable,  but  if,  in  "  any  event  or  contingency,"  any 
thing  might  be  collected  thereon,  then,  in  that  case,  it  is  of  the  value 
which  the  instrument  purports  to  be. 

As  this  draft  is  personal  property,  and  the  taking  of  it  is  averred  in  the 
indictment,  and  its  value  declared,  that  makes  the  statement  of  the  stat- 
ute crime  of  larceny  complete;  therefore  it  is  not  necessary  that  the 
indictment  should  charge  that  the  amount,  which  it  purports  to  secure, 
was  the  sum  actually  due  thereon. 

The  prisoner  was  the  simple  custodian  of  the  draft  for  the  owner;  he 
received  it  for  the  treasurer,  and,  therefore,  for  the  state;  he  was  the 
clerk  of  the  treasurer.  When  he  received  the  draft,  which  in  judgment 
of  law  was  received  by  the  state  in  payment  of  luxes,  und  passed  into 
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the  possession  of  the  treasurer,  he,  as  such  custodian,  had  no  discretion 
to  exercise,  except,  perhaps,  as  to  which  one  of  the  banks  of  deposit  it 
should  be  placed  in,  and,  when  he  took  and  used  it,  it  was  larceny  in 
the  law,  though,  when  it  came  into  his  hands,  he  may  have  formed  no 
such  intention. 

Indictment  for  larceny. 

IN  announcing  the  decision  of  the  court,  upon  the  motion 
by  the  counsel  of  the  prisoner  to  instruct  the  jury  to  acquit 
him,  judge  WESTBKOOK  said  : 

This  case  undoubtedly  presents  very  many  grave  questions 
for  the  consideration  of  this  court,  and  perhaps  for  other  and 
higher  courts.  The  questions  have  been  elaborately  and 
carefully  discussed  upon  both  sides,  and  we  have  endeavored 
to  give  them  an  impartial  consideration,  during  the  limited 
time  we  have  had  for  that  purpose.  We  have  reached  a  con- 
clusion, and  I  will  proceed  to  announce  that  conclusion  and 
some  of  the  reasons  therefor  very  briefly. 

It  is  claimed  that  the  prisoner  cannot  be  convicted  under 
this  indictment,  because  the  laws  of  this  state  do  not  recog- 
nize 'this  mode  of  transmission  of  the  taxes  due  the  state, 
and  that  consequently  neither  the  state,  nor  the  comptroller 
as  such,  nor  the  comptroller  as  an  individual,  nor  the  treas- 
urer as  such,  nor  the  treasurer  as  an  individual,  took  any 
property  in  the  draft  in  question;  and  that  consequently 
there  must  be  an  acquittal  of  the  prisoner,  because  the  title 
to  the  property  was  not  in  either  of  the  parties  or  corpora- 
tions which  in  the  indictment  are  alleged  to  be  the  owners 
of  the  draft. 

Upon  this  proposition,  we  hold  that  this  draft  having  been 
sent  to  the  comptroller,  for  the  purpose  of  paying  the  taxes, 
that  the  state  had  such  a  property  in  it,  as  that  against  a  thief 
it  is  properly  charged  to  be  the  property  of  the  state.  It  has 
been  held  that  where  A  steals  from  13,  and  C  again  steals  from 
A,  that  you  can  charge  in  the  indictment  that  it  is  the  prop- 
erty of  the  first  thief. 
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If  that  proposition  be  sound,  this  draft  surely  can  be  charged 
to  be  the  property  of  a  person  or  corporation,  who  or  which 
had  possession  of  it  by  the  will  of  the  true  owner,  if  the 
transfer  and  possession  did  not  amount  to  an  actual  transfer 
of  the  title. 

As  a  second  answer  to  the  proposition  of  the  prisoner's 
counsel,  we  hold  that  the  prisoner  having  received  this  prop- 
erty for  the  treasurer  as  the  property  of  the  state,  and  hav- 
ing entered  it  as  the  property  of  the  state,  first,  upon  the  cash 
book  of  the  daily  receipts  of  the  treasurer's  office,  and,  second, 
upon  the  book  which  gives  credit  to  the  various  counties  on 
account  of  taxes  paid,  that  he  is  not  in  the  position  to  set  up 
a  want  of  legal  title  in  the  state,  the  state  having  thus  the 
actual  possession  of  the  property.  Again,  if  this  draft  was 
illegally  received  in  payment  of  the  taxes,  and  if  the  state 
had  no  right  to  hold  it,  then  either  Mr.  Hopkins,  the  comp- 
troller, or  Mr.  Raines,  who  did  hold  it,  would  hold  it  for  the 
true  owner  as  trustee.  And  either  would  have  then  such  a 
special  property  in  it,  that  it  could  be  treated  for  the  purposes 
of  this  indictment,  as  the  property  of  either,  as  an  individual. 
"VVe  therefore  decline  to  hold  that  the  prisoner  is  entitled  to 
acquittal  upon  this  ground. 

The  next  proposition  which  is  urged  is,  that  the  indictment 
improperly  charges  this  draft  as  belonging  to  the  state,  and 
that  the  averment  should  be  that  it  was  the  property  of  the 
people  of  the  state.  Upon  this  point  we  hold  that  it,  in  fact, 
is  the  property  of  the  state,  the  corporate  body.  The  pro- 
vision of  the  constitution  of  the  state  to  which  counsel  have 
referred,  relates  to  the  lands  of  the  state ;  but  there  is  no  con- 
stitutional provision  vesting  the  title  of  the  personal  property 
belonging  to  the  state  in  the  people.  Various  statutes,  which 
have  been  cited  by  the  district  attorney  upon  the  argument, 
refer  to  the  state  as  the  owner  of  personal  property,  thus 
incidentally  recognizing  the  title  to  personal  property  as  being 
in  the  state  as  such.  I  will  not  cite  the  statutes  in  detail. 
They  are  contained  in  the  very  elaborate  and  carefully  pre- 
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pared  brief  which  the  district  attorney  has  prepared,  and  to 
which  I  refer.  (See  2  R.  S.,  703,  sees.  35,  36.) 

By  a  reference  to  these  statutes,  it  will  be  seen  that  by  the 
use  of  the  words  "  property,"  "  this  state,"  the  legislature 
recognizes  the  fact  that  the  corporate  body,  which  we  call 
"  the  state  of  New  York,"  as  such  may  hold  and  own  property. 

But  if  we  deemed  this  objection  more  technically  right 
than  it  is,  we  should  still  be  constrained  to  overrule  this 
objection  for  another  reason,  and  that  is,  that  the  statutes 
provide  (2  vol.  Edmonds1  Statutes,  page  751,  sec.  52,  and  sub. 
4):  "No  indictment  shall  be  deemed  invalid,  nor  shall  the 
trial,  judgment  or  other  proceedings  thereon  be  affected. 
*  *  *  4.  By  reason  of  any  other  defect  or  imperfection  in 
matters  of  form,  which  shall  not  tend  to  the  prejudice  of  the 
defendant." 

Whether  this  draft  is  charged  to  be  the  property  of  the 
state  of  New  York,  or  the  property  of  the  people  of  the  state 
of  New  York,  is  so  purely  a  matter  of  form  that  it  could  not 
possibly  produce  any  injury  to  the  prisoner. 

For  these  reasons,  we  hold  that  the  prisoner  may  be  con- 
victed of  larceny  under  this  indictment,  so  far  as  the  objection 
we  have  now  considered  is  concerned. 

It  is  also  claimed  that  this  draft  cannot  be  the  subject  of 
larceny,  because  it  is  not  a  complete  instrument ;  for  it  was 
not  indorsed  by  the  state  treasurer,  and  also  because  it  was 
payable  to  the  order  of  the  comptroller,  and  was  not  indorsed 
by  him  but  only  by  Gallien,  the  second  deputy.  Gallien's 
indorsement  is  claimed  to  be  informal,  because  it  does  not 
purport  to  be  the  act  of  the  comptroller,  and  also  because  the 
second  deputy  has  no  power  to  indorse.  We  think  this  objec- 
tion cannot  prevail,  for  the  reason  that  it  assumes,  that  to 
constitute  a  larceny,  the  property  that  the  thief  gets  should 
be  legally  available  in  his  hands.  It  is  enough,  we  claim,  if 
the  owner  has  been  deprived  of  a  valuable  thing,  whether 
the  thief  can  legally  obtain  any  benefit  from  its  possession  or 
not.  If  he  feloniously  deprives  the  owner  of  it,  the  offense  is 
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complete.  This  also,  we  think,  is  the  meaning  of  our  statute, 
for  when  prescribing  the  rule  by  which  the  value  of  such  an 
instrument  can  be  ascertained,  and  declaring  the  amount  due 
thereon  to  be  its  value,  it  adds,  "  or  which  in  any  event  or 
contingency  might  be  collected  thereon." 

This  draft  simply  requires  a  proper  indorsement  to  be  legal, 
and  the  expression  used  in  the  statute  shows  it  need  not  be 
in  that  form  to  be  deemed  of  value,  when  stolen. 

All  the  argument  of  the  counsel  for  the  prisoner  proceeds 
upon  the  ground  that  this  draft  in  the  form  in  which  it  was 
taken  was  without  value,  being  an  incomplete  instrument. 
The  statute  as  we  have  already  said,  does  not  make  it  depend 
upon  that  fact ;  but  if  in  "  any  event  or  contingency "  any 
thing  might  be  collected  thereon,  then,  in  that  case,  it  is  of 
the  value  which  the  instrument  purports  to  be. 

The  case,  also,  in  2d  of  Leach  (page  699),  holds  this  view, 
although  this  question  was  not  argued.  That  was  the  case 
of  an  unindorsed  draft  or  note,  which  was  taken  by  the  con- 
fidential clerk  who  had  charge  of  the  drafts.  And  though  it 
was  in  an  unindorsed  shape,  the  owner  never  having  indorsed 
it,  the  prisoner  was  held  to  be  guilty  of  larceny.  The  court 
decline  to  hold  that  the  charge  of  larceny  cannot  be  sustained 
because  the  instrument  was  unindorsed. 

It  is  next  argued  that  the  prisoner  is  entitled  to  an  acquittal, 
because  the  indictment  is  not  framed  under  the  statute  for  the 
larceny  of  a  note  or  bill  of  exchange,  inasmuch  as  it  is  not 
charged  in  the  indictment  that  the  amount  which  it  purports 
to  secure  was  the  sum  actually  due  thereon  ;  nor  is  there  in 
the  indictment  any  averment  that  any  specific  sum  was  secured 
thereby.  We  think  this  point  must  be  overruled,  for  the 
reason  that  our  statute  which  defines  grand  larceny,  declares 
it  to  be  the  wrongful  taking  away,  without  the  consent  of  the 
owner,  of  any  personal  property  of  greater  value  than  twenty- 
five  dollars.  As  the  draft  is  personal  property,  and  the  tak- 
ing of  it  is  averred,  and  its  value  declared,  that  makes  the 
statement  of  the  statute  crime  complete.  The  provision  to 
VOL.  XLIX  56 


442  NEW  YORK  PRACTICE  REPORTS. 

People  agt.  Plielps. 

which  the  counsel  has  alluded  does  not  designate  the  crime, 
but  regulates  the  proof  of  value  to  be  given  on  the  trial. 
We  do  not  deem  it  necessary  that  the  statute  evidence  of  such 
value  should  be  charged  in  the  indictment.  I  have  been  un- 
able, in  the  brief  time  I  have  had,  to  examine  the  cases 
referred  to  by  the  district  attorney,  which  he  claims  decides 
the  question.  As  an  original  question,  we  hold  that  the 
indictment  is  good,  under  the  statute,  in  the  form  it  now  is. 
The  last  point  is,  perhaps,  the  most  difficult  of  all  the  ques- 
tions involved  in  the  case,  and  that  is  this :  Whether  the  pris- 
oner, from  the  position  which  he  occupied  and  sustained 
toward  this  property,  can  be  convicted  of  the  crime  of  larceny. 
We  think  he  can  be,  upon  the  undisputed  and  clear  facts  of 
the  case.  We  hold,  in  the  first  place,  that  he  was  not  the 
possessor  of  the  property  in  the  sense  in  which  that  word  is 
used  by  some  of  the  criminal  authors,  when  speaking  of  the 
possession  of  personal  property  in  the  hands  of  an  alleged 
thief,  and  which  possession  prevents  his  conviction  of  that 
crime.  He  was  the  simple  custodian  of  the-  property  for  the 
owner.  He  was  the  clerk  of  the  treasurer.  When  he  re- 
ceived the  property  for  the  treasurer,  and,  therefore,  for  the 
state,  we  cannot  but  think  that  the  case  of  Hutchinson,  which 
was  before  the  Federal  courts  and  before  the  state  court  of 
Pennsylvania,  in  effect  decides  this  identical  question.  When 
that  case  (Hutchinson' 's)  was  before  one  of  the  courts  of  ses- 
sion of  Pennsylvania,  and  was  argued  by  David  Paul  Brown 
and  Thomas  Sergeant  for  the  prisoner,  and  by  Daniel  Webster 
and  Mr.  Champney  for  the  United  States,  the  court  said  : 
"  Mr.  Russell,  in  the  second  volume  of  his  Treatise  on  Crimes, 
after  referring  to  most  of  the  cases  on  this  subject,  in  my 
opinion  has  drawn  a  correct  deduction  from  them,  and  has 
laid  down  a  clear  and  intelligible  rule,  which  seems  to  have 
been  adopted  by  most  of  the  ancient  judges  when  deciding 
upon  cases  of  this  description.  It  is  in  the  following  words : 
'  The  correct  distinction,  in  cases  of  this  kind,  seems  to  be, 
that  if  the  owner  parts  with  the  custody  only,  and  not  with 
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the  possession,  and  the  prisoner  converts  the  chattel  to  his 
own  use,  it  is  larceny,  although  he  had  no  felonious  intent  at 
the  time  he  received  it ;  but  if  the  owner  parts  not  only  with 
the  custody,  but  also  with  the  possession  of  the  chattel,  and 
the  prisoner  converts  it  to  his  own  use,  it  will  not  be  larceny, 
unless  the  prisoner  had  a  felonious  intent  at  the  time  he 
received  the  chattel.'  (2  RUSS.,  158.) 

"  Let  us,  then,  apply  this  rule  to  the  facts  now  before  us. 
The  act  of  congress  declares  that  the  treasurer  shall  receive 
and  safely  keep  all  moneys  which  shall  be  for  the  use  and 
support  of  the  mint,  and  pay  all  moneys  due  by  the  mint  on 
warrants  from  the  director.  The  money,  then,  was  by  law  in 
the  possession  of  the  treasurer  of  the  mint.  He  is  required 
to  pay  all  moneys  due,  on  a  warrant  from  the  director.  It 
was  a  possession  which  that  officer  could  not  divest  himself  of, 
while  the  property  remained  that  of  the  United  States,  but 
by  a  resignation  of  his  office.  He,  and  he  alone,  is  to  keep 
it.  The  safe  keeping  is  not  intrusted  to  a  clerk  or  assistant, 
but  by  law  is  in  the  treasurer  alone.  For  the  purpose  of 
enabling  him  to  perform  all  the  duties  of  his  office,  he  employs 
the  defendant  as  a  clerk,  and  gives  to  him  the  custody  of  a 
certain  sum  of  the  money  in  his  possession  for  a  specific  pur- 
pose, that  of  paying  the  current  expenses  of  the  establishment, 
on  warrants  drawn  by  the  director,  when  he,  the  treasurer, 
indorsed  the  warrant.  Such,  then,  was  the  condition  of  the 
parties,  that  the  custody  of  a  certain  sum  was  in  the  defend- 
ant, but  the  possession  in  the  treasurer,  where  the  law  has 
placed  it.  This  being  the  state  of  affairs,  the  prisoner  con- 
verting the  chattel  to  his  own  use  is  guilty  of  larceny,  although 
he  had  no  felonious  intent  at  the  time  he  received  it." 

So  in  the  case  before  us,  in  the  judgment  of  law,  this  draft 
received  by  the  state  in  the  payment  of  taxes,  was  in  the  pos- 
session of  the  treasurer.  Mr.  Phelps  was  but  his  clerk,  who 
had  the  custody  of  it.  His  instruction  in  regard  to  it  was 
specific.  He  had  no  discretion  to  exercise  as  to  the  place  of 
deposit,  except  it  may  be  inferred  that  he  had  discretion,  per- 
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haps,  as  to  which  one  of  the  banks  of  deposit  it  could  be  placed 
in.  Beyond  that  he  had  no  discretion.  Therefore,  when  he 
took  this  draft  and  used  it,  it  was  larceny  in  the  law,  though 
when  it  came  into  his  hands  he  may  have  formed  no  such 
intention. 

If,  however,  it  be  true  that  there  must  be  an  actual  posses- 
sion of  the  property  on  the  part  of  the  state,  before  the  pris- 
oner could  be  guilty  of  the  crime  of  larceny,  we  think  the 
evidence  in  this  case  abundantly  shows  that  the  state  did  once 
have  possession  of  this  instrument.  The  officers,  treasurer 
and  comptroller,  are  both  officers  of  the  state.  Whenever 
one  of  these  officers  received  this  draft,  it  would  be  deemed 
in  law  to  have  been  in  the  possession  of  the  state.  And  con- 
fessedly in  this  case  it  was  once  in  the  possession  of  the  comp- 
troller, and  was  handed  by  messenger  or  by  the  second  deputy 
comptroller  into  the  hands  of  Mr.  Phelps,  the  prisoner.  So 
it  had  once  been  in  the  possession  of  the  state. 

But  if  it  shall  be  deemed  only  to  have  been  in  the  possession 
of  the  state  when  it  actually  was  received  into  its  treasury, 
the  proof  goes  still  further,  and  supplies  even  that  difficulty. 
When  the  prisoner  received  this  draft,  he  entered  it  first 
upon  the  cash-book,  which  shows  the  daily  receipts  of  the 
office,  and,  secondly,  upon  the  book  which  contains  the  credits 
given  to  the  various  counties  of  the  state  on  account  of  the 
taxes  paid  by  them,  thus  admitting  it  to  be  in  the  possession 
of  the  state.  It  was  formally  complete,  and  a  written 
acknowledgement  of  the  possession  by  the  state.  It  was 
stronger  than  the  case  read  yesterday  by  counsel  for  the 
prisoner,  where  it  was  admitted  that,  if  the  draft  taken  had 
been  in  the  till  of  the  drawer  of  the  bank,  it  would  have 
been  larceny.  For  not  only  was  this  in  the  office  of  the 
treasurer  of  the  state,  but  it  was  actually  entered  by  the 
prisoner  himself  in  the  books  of  the  state  as  the  propert}^  of 
the  state,  and  belonging  to  it.  The  draft  was  then,  therefore, 
technically  in  the  possession  of  the  state,  and  when  the 
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prisoner  took  this  property  and  used  it  for  his  own  purposes, 
it  was  larceny. 

And  I  repeat  that  it  was  not  at  all  important  that  he  should 
have  formed  an  intent  to  appropriate  the  draft  to  his  own  use, 
at  the  time  when  it  first  touched  his  fingers,  when  he  first 
received  it. 

It  is  enough  that,  at  any  time  when  it  was  in  his  custody 
and  care,  he  feloniously  took  it  and  used  it.  That  makes  the 
crime,  in  the  judgment  of  the  court,  complete. 

These  views  which  we  have  expressed  seem  to  us  to  cover 
the  whole  case. 

It  is,  perhaps,  unnecessary  to  add  any  thing  further.  But 
it  may  not  be  inappropriate  to  say,  as  has  been  said  in  the 
discussion  of  this  case,  it  surely  would  be  a  most  unfortunate 
condition  of  affairs,  if  so  large  an  amount  of  the  public 
moneys  belonging  to  the  state  could  be  taken  and  used  by 
the  prisoner  for  his  own  benefit,  and  yet  the  criminal  laws  of 
the  state  be  powerless  to  reach  his  offense.  It  would  be 
remarkable  if  this  was  only  a  mere  breach  of  trust,  for  which 
the  law  provided  no  adequate  or  appropriate  remedy. 

Larceny  consists  in  the  felonious  taking  of  another's  prop- 
erty against  the  will  of  the  owner ;  and  applying  that  broad 
and  common  sense  definition  to  the  case  before  us,  we  see  no 
reason  to  doubt  that,  if  the  facts  put  in  evidence  and  uncon- 
tradicted  are  true,  the  prisoner  is  guilty  of  the  crime  where- 
with he  stands  charged. 

CHAKGE  OF  JUDGE  WESTBROOK. 

Gentlemen  of  the  jury :  As  I  do  not  intend  to  occupy  very 
much  of  your  time  with  the  charge  which  I  propose  to  make 
to  you,  you  can  remain  seated  and  I  will  deliver  it  in  rather 
an  informal  manner. 

I  am  not  aware,  gentlemen,  that  this  court  has  any  feeling 
in  this  case,  except  the  feeling  to  do  ample  and  complete  jus- 
tice to  both  the  prisoner  and  the  people.  I  am  unaware  that 
any  wave  of  popular  clamor  has  reached  our  ears  so  as  to  vary 
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our  conduct  one  hair's  breadth;  and  I  trust  that  the  jury 
can,  at  this  moment,  conscientiously  answer  such  a  charge  in 
the  same  way.  It  is  all  important  that  each  case  should  be 
determined  in  the  court  room,  that  justice  should  be  adminis- 
tered here  in  accordance  with  the  evidence  given,  and  the 
law  as  laid  down  by  the  court.  And  if  ever  a  different  con- 
dition of  society  arises,  it  will  be  fearful  for  the  country  and 
for  the  people.  In  the  administration  of  justice,  however, 
the  court  has  a  responsibility  and  a  duty  as  well  as  the 
jury.  And  that  responsibility  should  always  be  discharged 
unshrinkingly,  according  to  the  dictates  of  conscience ;  and 
no  court  should  ever  hesitate  to  pronounce  its  judgment 
according  as  it  deems  the  law  to  be,  without  regard  to  the 
consequences  which  may  flow  from  such  a  decision. 

In  the  administration  of  justice,  the  decision  of  questions 
of  law  belong  to  the  court ;  the  decision  of  disputed  ques- 
tions of  fact  belong  to  the  jury.  The  questions  of  law  which 
this  case  involves  have  been  disposed  of  by  the  court. 

They  have  been  disposed  of  according  to  its  best  judgment, 
and,  if  the  court  is  wrong,  a  higher  court  will  rectify  the 
error,  but  if  you  should  undertake  to  acquit  this  prisoner 
because  you  think  the  court  is  wrong  in  the  law  it  has  laid 
down,  a  great  public  injustice  will  be  done  to  the  people,  the 
consequence  of  which  will  be  serious  here  and  serious  here- 
after. The  facts  of  this  case  are,  in  brief,  these  :  On  the  7th 
of  August,  1873,  Mr.  S.  Curtis  Lewis,  treasurer  of  the  county 
of  Niagara,  undertook  to  pay  to  the  state  $7,500  of  the  taxes 
due  from  that  county.  He  sent  it  on  in  the  shape  of  a  draft 
for  that  amount,  purporting  to  be  drawn  by  the  Farmers  and 
Mechanics'  Savings  Bank  of  Lockport,  upon  the  Central 
National  Bank  of  New  York.  It  was  payable  to  his  order 
as  treasurer,  and  by  him  indorsed  to  Nelson  K.  Hopkins, 
comptroller,  or  order.  This  draft  thus  sent  by  him  was 
received  by  the  comptroller,  and  from  the  comptroller's  office 
it  was  undertaken,  at  least,  to  be  transferred  to  the  treasurer 
by  an  indorsement,  which  is  substantially  in  these  words : 
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"  Pay  to  Thomas  Raines,  treasurer,  or  order.  Henry  Gallien, 
second  deputy  comptroller."  When  thus  indorsed,  it  was 
either  handed  to  Mr.  Phelps,  who  was  a  clerk  in  the  office 
of  the  treasurer,  by  Mr.  Gallien  personally,  or  by  a  messenger 
from  the  office  of  the  comptroller.  Mr.  Phelps  having 
received  it,  as  he  unquestionably  had  a  right  to  do,  entered 
this  draft  among  the  daily  cash  receipts  of  the  treasurer's 
office,  upon  a  book  kept  in  the  office  for  that  purpose.  He 
also  made  a  second  entry  upon  another  book,  for  the  purpose 
of  giving  the  county  of  Niagara  a  credit  for  the  payment  of 
that  sum  on  account  of  its  taxes  due  the  stafte.  Thus  the 
state  acquired  the  possession  of  this  property.  It  was  entered 
upon  its  books  as  the  property  of  the  state  by  the  prisoner 
himself.  His  duty,  then,  was  plain  and  clear,  and  that  was 
to  deposit  that  draft  in  one  of  the  state  banks  of  this  city, 
which  had  been  designated  as  depositories  of  the  public 
funds.  In  place  of  doing  this,  as  the  undisputed  evidence  in 
the  case  shows,  he  made  an  indorsement  of  this  character  on 
the  draft :  "  Pay  to  Charles  Hudson,  cashier,  or  order.  State 
treasurer,  per  0.  II.  Phelps,  cashier,"  and  then  remitted  that 
draft  to  Frank  R.  Sherwin,  whose  cashier  Hudson  was ;  it 
was  then  deposited  in  the  Bank  of  North  America  to  the 
credit  of  Sherwin,  so  that  the  funds  which  this  draft  repre- 
sents have  been  drawn  and  paid  out,  not  into  the  treasury  of 
the  state,  but  where  he  has  directed  and  ordered  it  to  be  paid. 
Now,  the  question  which  these  facts  presents  is  this :  Is  this 
or  can  it  be  a  larceny  ?  The  court  charges  this  as  the  legal 
proposition  which  will  control  and  govern  your  conduct.  If 
you  are  satisfied  from  the  evidence,  that  Charles  H.  Phelps 
sent  this  draft  to  New  York  for  the  purpose  of  converting  it 
to  his  own  use,  he  is  guilty  of  the  crime  charged  in  the 
indictment ;  and  I  may  add  here  that  not  only  is  there  this 
evidence  of  its  having  been  sent  to  New  York  and  paid  to 
the  credit  of  F.  R.  Sherwin  in  the  Bank  of  North  America, 
but  the  admission  of  the  counsel  for  the  prisoner  is  that  it 
was  not  deposited  in  either  of  the  banks  designated  as  the 
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depositories  of  the  state  money.  It  is  further  shown  in  the 
case  that,  when  Mr.  Phelps  was  in  New  Jersey,  he  stated  he 
was  unable  to  make  up  his  deficiency.  When  he  was  asked 
what  amount  of  money  would  cover  this  deficiency,  whether 
$200,000  would  cover  it,  he  said  he  was  unable  to  answer 
that  question  until  he  could  refer  to  certain  memoranda  that 
were  in  the  office  of  the  state  treasurer.  He  also  said  that, 
if  he  could  be  guaranteed  his  freedom  for  the  space  of  thirty 
days  he  could  return  the  most  of  the  money,  and  if  he  could 
be  guaranteed  freedom  for  a  longer  period  of  time,  some  two 
months,  he  thought  he  would  be  able  to  restore  all.  He  then 
professed  to  have  part  of  the  money  under  his  control,  but 
refused  to  tell  where  it  was,  or  to  restore  it  to  the  officer  of 
the  state  who  was  then  there  for  the  purpose  of  making 
inquiries  about  it. 

Upon  the  evidence  you  are  to  find,  first,  whether  or  not 
these  facts  are  true,  or  rather,  more  correctly  speaking,  you 
are  to  find,  from  the  evidence  in  the  case,  whether  the  facts  I 
have  just  stated  be  true,  and,  in  the  next  place,  you  are  to 
find  what  he  intended  by  this.  I  concede  that  the  question 
of  intent  is  a  question  of  fact  for  the  jury,  but,  gentlemen, 
we  judge  of  intent  always,  as  has  been  well  said,  from  what  a 
person  does.  If  a  person  puts  his  hand  into  your  pocket  and 
takes  your  pocketbook,  and  uses  the  money  that  is  in  it, 
refusing  to  restore  it,  what  conclusion  can  you  drawr  from  it? 
If  a  clerk  in  the  office  of  an  employer  takes  from  the  till  or 
money  drawer,  money,  and  uses  it,  and  refuses  to  restore  it, 
what  inference  can  you  draw  ?  It  cannot  be  any  defense  if 
the  person  takes  the  money  intending  at  some  future  day  to 
restore  it.  Such  a  discretion  as  that  can  never  be  committed 
to  the  unlawful  taker  of  money.  And  it  would  be  dangerous 
in  the  extreme  to  hold  that,  because  the  person  who  actually 
takes  money  says  "  I  mean  to  return  it,"  he  did  not  mean  to 
steal  it. 

It  is  necessary  for  you  to  understand  that  this  draft  could 
not  be  returned,  and  the  money,  or  a  part  of  it,  he  could  not 
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restore  when  called  upon,  and  the  remainder  he  declined  to 
tell  where  it  was.  Now,  as  a  matter  of  fact,  in  the  adminis- 
tration of  justice,  I  must  leave  to  you  to  find  this  question  of 
intent,  and  I  leave  it  to  you ;  but  I  further  say  to  you  that, 
upon  this  evidence,  there  seems  to  be  no  material  dispute, 
and  you  have  no  right  willfully  to  disregard  plain,  sworn, 
uncontradicted  evidence. 

I  further,  charge  you,  gentlemen,  that  the  prisoner  had  no 
legal  possession  of  the  draft,  but  simply  the  custody  thereof, 
and  whenever  he  took  it  for  the  purpose  of  appropriating  it 
to  his  own  use,  he  is  guilty  of  the  crime  of  larceny.  It  is  a 
matter  of  no  consequence  whether  Mr.  Raines  did  or  did  not 
do  irregular  acts  in  his  office.  It  is  a  matter  of  no  conse- 
quence whether  it  was  improper  for  Mr.  Raines  to  take  his 
salary  in  advance,  if  he  did  so.  It  is  a  matter  of  no  consequence 
whether  he  properly  or  improperly  ordered  funds  to  be  sent 
to  him  at  Rochester,  while  he  sent  drafts  here  to  pay  for  them. 

It  would  make  no  difference  in  the  disposition  of  this  case 
if  Mr.  Raines  (of  which  there  is  no  proof)  had  himself  stolen 
money.  An  irregularity  by  one  man  cannot  justify,  extenu- 
ate or  excuse  a  felony  committed  by  another.  Each  transac- 
tion must  stand  or  fall  by  itself.  The  court  has  not  held  that, 
if  Mr.  Raines  had  taken  the  money  of  the  state  and  spent  it, 
that  he  could  not  be  tried  for  larceny. 

That  question  is  not  before  the  court  here  now,  and,  when- 
ever that  question  does  come,  if  it  ever  does,  it  will  be  met, 
and  will  probably  be  held  contrary  to  the  opinion  of  the  dis- 
trict attorney,  if  the  court  is  organized  as  now.  Suppose  it 
was  true  that  Mr.  Raines  had  been  guilty  of  any  irregularities 
in  the  office,  it  did  not  justify  or  extenuate  the  acts  of  the 
prisoner,  if  he  has  done  that  with  which  he  stands  charged, 
and  which  uncontradicted  evidence  proves.  Neither  is  it 
necessary  that  the  prisoner  should  have  formed  the  intent  to 
steal  and  appropriate  this  draft  when  it  first  came  into  his 
hands.  It  is  enough  that  he  formed  the  intent  to  convert  it 
to  his  own  use  at  any  time,  and  actually  did  so. 
You  XLIX  57 
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From  all  the  evidence  in  the  case,  the  character  of  his 
custody  did  not  make  him  a  possessor  of  the  money  in  such  a 
sense  that  the  taking  would  not  be  larceny.  Upon  this 
proposition  the  court  is  clear,  and  so  charge  the  law  to  be. 

It  has  also  been  argued  to  you  that,  because  this  draft  was 
unindorsed,  it  is  an  important  question  as  bearing  upon  the 
question  of  intent  to  steal.  1  do  not  so  consider  or  regard  it. 
If  there  be  any  question  of  fact  in  that  connection  I  leave  it 
to  you.  As  matter  of  law,  I  charge  you,  that  an  unindorsed 
draft  or  note  is  capable  of  being  stolen.  As,  for  example,  I 
give  you  my  note  and  make  it  payable  to  your  order,  and  you 
put  it  away  in  your  house  without  writing  your  name  upon 
the  back.  That  note  is  your  property,  and  if  a  man  should 
go  into  your  dwelling  and  take  it  therefrom  and  appropriate 
it  to  his  own  use,  he  would  be  guilty  of  the  crime  of  larceny. 
Whether  it  would  be  grand  or  petit  larceny,  would  depend 
upon  the  amount  due  upon  the  note.  If  it  was  more  than 
twenty-five  dollars,  he  would  be  guilty  of  grand  larceny  ;  if 
less,  petit  larceny. 

Whether  or  not  this  man  could  legally  part  with  this  note 
is  not  an  important  question,  and  whether  he  thought  he 
could  legally  part  with  it  is  not  important.  The  question  is : 
Did  he  intend  to  take  it  and  convert  it  to  his  own  use,  and 
did  he  take  it  and  convert  it  to  his  own  use  ?  If  he  did,  then 
he  is  guilty  of  the  crime  wherewith  he  stands  charged. 

This  is  all  I  expect  to  say  to  you  about  this  case.  The 
court  can  have  no  more  feeling  than  you  in  regard  to  it.  The 
court  does  not  blame  counsel  for  the  prisoner  for  the  zeal  with 
which  he  has  addressed  you  ;  it  is  natural  and  pardonable,  but 
his  feelings  should  not  be  shared  by  you  or  by  the  court.  We 
are  not  partisans,  but  the  administrators  of  the  law,  charged 
with  solemn  and  grave  duties,  which  we  should  see  honestly 
and  fearlessly  discharged.  The  question  for  you  to  pass  upon 
is  :  Did  the  prisoner  take  this  draft  with  the  intent  to  convert 
it  to  his  own  use  ?  Does  the  evidence  satisfy  you  that  he  did  ? 
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If  he  did,  you  are  to  pronounce  him  guilty  of  the  ofl'ense 
wherewith  he  stands  charged. 

Of  course,  it  is  unfortunate  that  when  a  person  commits 
crime,  others  may  be  affected.  The  axe  of  justice  some  times 
falls  with  crushing  force  upon  those  who  are  near  and  who 
are  not  involved  in  the  relative's  guilt,  but  that  must  not  pre- 
vent its  fall.  Public  order,  more  or  less,  and  the  welfare  of 
other  families  can  only  be  maintained  by  a  rigid,  strict  and 
impartial  administration  and  execution  of  the  law. 

Gentlemen,  I  give  the  case  into  your  hands,  not  doubting 
that  you  will  render  such  a  verdict  as  the  facts  of  the  case 
require. 


Second  Trial. 

ALBANY  OYER  AND  TERMINER. 

THE  PEOPLE  agt.  CHARLES  H.  PHELPS. 

Charge  of  judge  WESTBROOK,  October  8tk,  1874,  on  retrial 
of  the  case  of  Charles  H.  Phelps  for  grand  larceny. 

As  has  just  been  intimated,  gentlemen,  by  the  court  to  the 
counsel  in  this  cause,  there  are  grave  questions  of  law  involved 
in  it.  With  these  questions,  however,  you  have  nothing  to 
do.  The  court  has  disposed  of  them,  and  if  the  court  is 
wrong  a  higher  tribunal,  before  which  the  case  may  come, 
will  correct  it.  You  are  to  decide  simply  and  only  on  ques- 
tions of  fact  which  the  court  will  leave  to  you.  You  will  not 
trench  upon  the  prerogative  of  the  court,  nor  find  a  verdict, 
either  for  or  against  the  prisoner,  upon  your  abstract  convic- 
tions of  the  case.  You  are  to  pass  upon  this  case  and  pro- 
nounce your  verdict  upon  the  evidence  under  the  instructions 
which  the  court  shall  give  to  you  applicable  to  that  evidence. 
And  let  me  say,  preliminarily,  that  questions  of  fact  must  be 
found  by  a  jury ;  questions  of  law  are  determined  by  the 
court.  When  questions  of  fact  are  to  be  passed  upon  by  a 
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jury,  I  mean  those  questions  which  are  really  in  dispute ;  that 
is  to  say,  whenever  there  is  evidence  on  both  sides  upon  a 
question,  or  when  there  is  a  dispute  as  to  the  deductions  to 
be  drawn  from  the  evidence,  in  either  of  those  two  cases 
the  opinion  of  the  court  ought  not  to  control  the  jury,  for 
the  verdict  you  must  render,  according  to  your  oaths,  must 
be  based,  not  upon  the  judgment  of  the  court  nor  upon  its 
opinion  on  those  questions  of  fact,  but  upon  your  own  con- 
sciousness and  upon  your  own  convictions  as  to  the  right. 

The  indictment  against  the  prisoner  is  for  grand  larceny, 
which,  under  our  statute,  consists  in  the  felonious  taking  of 
some  other  person's  property  of  greater  value  than  twenty- 
five  dollars  against  the  will  of  the  owner  of  the  property. 
The  particular  piece  of  property  which  the  prisoner  is  charged 
with  stealing  in  this  case  is  the  draft  which  I  hold  in  my 
hand,  and  that  you  may  understand  exactly  the  purport  of 

the  charge  I  will  read  it  to  you. 

* 

"  FARMERS  AND  MECHANICS'  SAVINGS  BANK  "j 
or  LOCKPORT,  N.  Y., 

August  *lih,  1873.  J 

"$7,500.00. 

"  Pay  to  the  order  of  S.  Curtis  Lewis,  county  treasurer, 
seventy-five  hundred  dollars. 

"  S.  C.  LEWIS,  Secretary. 

"  To  CENTRAL  NATIONAL  BANK,  N.  Y." 

It  is  for  the  stealing  of  this  draft  that  the  prisoner  stands 
indicted  and  is  on  trial.  The  facts  of  this  case,  gentlemen,  I 
leave  to  you.  I  shall  narrate  them  as  I  understand  the  evi- 
dence tends  to  prove  them.  If  I  am  wrong  in  my  narration 
of  these  facts,  or  in  the  conclusions  to  be  drawn  from  them, 
you  must  correct  me  by  your  verdict. 

This  draft  of  $7,500  was  sent  by  S.  Curtis  Lewis,  as  the 
county  treasurer  of  the  county  of  Niagara,  to  this  city  to 
comptroller  Hopkins  for  the  purpose  of  paying  a  part  of  the 
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state  tax  due  from  the  county  of  Niagara.  The  draft  is 
drawn,  as  you  observe,  payable  to  the  order  of  S.  Curtis 
Lewis,  county  treasurer,  he  also  being  the  secretary  of  this 
bank.  As  it  was  payable  to  his  order  he  indorsed  it  as 
follows : 

"  Pay  Nelson  K.  Hopkins,  comptroller,  or  order.  S. 
Curtis  Lewis,  county  treasurer." 

In  this  form  he  remitted  this  draft  to  the  comptroller's 
office.  It  was  here  received,  and  having  been  received  at 
the  comptroller's  office  it  was  undertaken  to  be  transferred  to 
the  state  treasurer  and  his  office  by  this  indorsement : 

"  Pay  to  order  of  state  treasurer.  Henry  Gallien,  second 
deputy  comptroller." 

Mr.  Gallien  swears  that  he  either  personally  delivered  the 
draft,  when  thus  indorsed  by  him,  to  the  hands  of  the  pris- 
oner, or  it  was  sent  to  him  by  a  messenger  from  the  office 
of  the  state  comptroller. 

According  to  the  evidence  in  the  case  (and  I  leave  it  to 
you  to  say  if  it  is  so  proven)  when  the  prisoner  received  this 
draft  he  entered  it  upon  two  books  in  the  treasurer's  office, 
he  being  in  the  office  at  the  time  when  it  came  into  his  hands. 
It  was  entered  upon  the  book  containing  the  daily  cash 
receipts  of  the  treasurer's  office,  by  which  it  appeared  that 
on  the  eighth  day  of  August  the  state  received  this  draft 
from  the  comptroller.  It  was  also  entered  upon  the  book 
which  gives  credit  to  the  treasurers  6f  the  various  counties 
of  the  state  for  payments  of  taxes,  and  entered  on  the  eighth 
day  of  August  in  that  book  as  an  actual  payment  of  $7,500 
made  by  the  county  of  Niagara  into  the  state  treasury. 

Next  we  have  produced  to  us  this  receipt.  The  filling  up 
of  it  is  in  the  handwriting  of  the  prisoner.  It  is  signed  by 
the  deputy  treasurer  of  the  state,  Mr.  Paul,  and  by  Mr. 
Henry  Gallien  the  second  deputy  comptroller.  It  reads  as 
follows :  "  State  tax :  State  of  New  York  :  Seventy -five  hun- 
dred dollars  ($7,500.00),  treasurer's  office,  Albany,  August  8th, 
1873.  Received  from  S.  C.  Lewis,  treasurer  Niagara  county, 
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$7,500  on  account  state  tax.  Fulton  Paul, deputy  treasurer; 
Henry  Gallien,  second  deputy  comptroller."  Now  you  have 
(if  this  be  the  evidence  as  I  have  stated  it)  this  draft  in  the 
treasurer's  office,  entered  upon  the  books  of  the  office  as  one 
of  the  receipts  into  the  treasury,  and  a  receipt  sent  to  the 
sender  of  the  draft,  filled  up  by  the  prisoner,  by  which  the 
officers  of  the  state,  the  state  treasurer  and  the  comptroller, 
admit  the  reception  of  the  possession  of  this  draft.  The 
duty  of  Mr.  Phelps,  as  we  understand  the  evidence,  then  was 
to  deposit  it  in  one  of  the  banks  of  deposit  in  this  city.  The 
particular  bank  for  that  purpose  was  the  National  Commer- 
cial Bank.  He  had,  as  we  also  understand  the  evidence  (and 
upon  that  point  the  jury  is  to  say),  no  discretion  whatever  in 
regard  to  it.  He  had  no  right  to  divert  it  for  a  single  moment 
of  time  from  the  purpose  to  which  the  law  and  his  instruc- 

f? 

tions  appropriated  it.  It  was  his  duty  to  take  that  draft  and 
deposit  it  in  the  Commercial  Bank,  or  in  some  one  of  the  other 
banks  of  deposit  in  this  city.  Instead  of  doing  that,  how- 
ever, as  I  think  evidence  in  the  case  shows,  of  that  you  must 
judge,  he  places  this  indorsement  on  it:  "Pay  to  C.  Hudson, 
Esq.,  cashier,  or  order.  State  treasurer,  per  C.  H.  Phelps." 
This  was  then  sent  to  F.  R.  Sherwin  &  Co.,  of  New  York, 
of  which  firm  C.  Hudson,  Esq.,  was  the  cashier.  Mr.  Sher- 
win delivered  this  draft  to  his  cashier,  and  it  having  been 
indorsed  by  such  cashier  was  deposited  in  the  Bank  of  North 
America,  in  New  York,'  to  the  credit  of  F.  R.  Sherwin.  It 
did  not  go  into  the  state  treasury,  nor  did  the  state  treasury 
have  the  avails  of  it ;  that  is  admitted  in  the  cause.  It  went 
where  the  prisoner  sent  it.  It  was  sent  where  he  directed  it, 
and  was  paid  where  he  directed  it  to  be  paid,  and  that  was  in 
a  different  place  from  that  in  which  the  law  and  his  specific 
instructions  required  it  to  be  placed. 

The  next  fact  which  seems  to  be  proven  in  the  case,  and  I 
leave  it  to  you  whether  it  is  proven  or  not,  is  this :  That  the 
prisoner  went  to  Jersey  City,  and  when  he  was  seen  by  Mr. 
Raines,  in  connection  with  Mr.  Brown,  he  admitted  that  he 
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was  a  defaulter  to  the  state,  and  he  could  not  tell  whether  the 
amount  of  the  deficiency  was  greater  or  less  than  $200,000. 
He  could  only  answer  that  question  when  he  could  consult 
his  books  or  his  memoranda  in  the  office.  He  further  said  to 
Mr.  Raines  and  to  Mr.  Brown  that  if  he  could  be  guaranteed 
his  freedom  for  the  space  of  thirty  days  he  thought  that  he 
would  be  able  to  return  most  of  the  money,  and  if  he  could 
be  allowed  his  freedom  for  the  space  of  two  or  three  months 
he  thought  he  would  be  able  to  return  the  entire  amount  of 
money.  Upon  his  being  asked  to  tell  where  the  money  of 
the  state  was  he  refused  to  give  the  information ;  and  when 
Mr.  Raines  told  him  that  he  could  be  punished  for  this 
offense  he  said  to  Mr.  Raines  that  he  had  consulted  with 
counsel  and  that  he  had  been  guilty  of  no  crime  which  could 
bring  him  back  to  this  state  for  trial :  he  had  only  been  guilty 
of  a  mere  breach  of  trust.  There  is  no  direct  evidence  in  this 
case  that  in  this  conversation  he  specially  referred  to  this  draft. 
The  conversation  was  in  regard  to  the  general  deficiency  in 
the  treasury,  of  which,  it  is  claimed,  this  particular  draft  makes 
a  part.  You  are  to  find,  from  this  conversation,  whether  or 
not  any  portion  of  it  refers  to  this  particular  transaction. 

These  are,  as  the  court  understand  them,  the  facts  in  the 
case.  I  do  not  say  to  you  that  they  are  matters  of  law, 
because  it  might  be  improper,  in  a  criminal  case,  for  me  to 
say  here  that  they  are  the  facts.  I  leave  it  for  you  to  find 
whether  they  are  or  not  from  the  evidence.  If,  however,  the 
foregoing  statement  which  I  have  made  to  you  is  true,  then 
it  shows  that  the  prisoner  did  appropriate  this  draft  to  his 
own  use ;  that  he  appropriated  it  to  his  own  use  without  any 
right  whatever,  and  I  may  as  well  here  make  a  remark  in 
passing  that  no  officer  of  the  state,  from  the  highest  to  the 
lowest,  could  give  him  the  power  to  use  the  people's  money 
for  his  own  purposes.  I  know  of  no  evidence  in  this  case 
tending  to  show  that  any  officer  of  the  state  has  given  him 
permission  to  use  it.  On  the  contrary,  there  is  some  evi- 
dence in  the  case  tending  to  show  that  no  officer  did  give 
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that  right.  He  wrote  to  Mr.  Raines  and  informed  him  of 
his  inability  to  make  up  his  accounts,  and  from  the  terms  of 
the  letter  it  is  apparent,  we  think,  that  Raines  had  given  no 
such  consent.  When  Mr.  Raines  saw  him  in  Jersey  City,  if 
the  relation  of  that  conversation  be  correct,  nowhere  in  that 
conversation  did  he  insist  or  intimate  for  a  moment  that  any 
official  had  given  him  the  right  to  use  this  money. 

I  repeat,  then,  if  the  foregoing  statement  of  this  case,  as  I 
have  given  it  to  you,  be  correct,  then  the  evidence  in  this 
cause  shows  that  without  right  and  without  justification  the 
prisoner  took  this  money  and  converted  it  to  his  own  use. 
The  sending  of  the  draft  is  proven  by  the  evidence  of  Lewis 
and  the  letter  which  accompanied  it.  The  reception  by  the 
comptroller  is  proved  by  Mr.  Gallien,  and  the  indorsement 
thereon  by  such  officer,  and  also  by  the  indorsement  which 
the  prisoner  made  on  the  back  of  the  instrument.  Its  receipt 
in  the  treasurer's  office  is  proven  by  the  entries  on  the  books 
in  the  treasurer's  office,  by  the  positive  evidence  of  Mr. 
Gallien,  by  the  receipt  forwarded  by  the  prisoner  to  Mr. 
Lewis  for  it  as  so  much  cash  paid  into  the  treasury  of  the 
state ;  and,  I  might  add,  is  also  proven  by  the  very  indorse- 
ment which  the  prisoner  has  made  on  the  back  of  the  instru- 
ment. Its  being  sent  to  New  York  and  appropriated  by  the 
prisoner,  contrary  to  the  laws  and  contrary  to  his  instructions, 
is  proved  by  the  evidence  of  Mr.  Hudson,  by  the  indorse- 
ment of  the  prisoner,  by  the  evidence  from  the  Bank  of 
North  America  showing  that  it  went  into  that  bank  accord- 
ing to  the  order  of  the  prisoner. 

Now  I  say,  gentlemen,  to  you,  that  if  you  find  that  the 
evidence  establishes  the  facts  as  the  court  understands  them, 
and  as  the  court  has  presented  them,  then  it  follows  that  the 
prisoner  unlawfully  took  and  appropriated  this  draft  to  his 
own  use. 

Another  question,  gentlemen,  of  fact,  which  I  must  submit  to 
you  in  the  case,  and  that  is :  Did  the  prisoner  take  the  draft 
with  the  intent  to  appropriate  it  to  his  own  use,  against  the 
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will  of  the  owner,  feloniously?  That  I  may  not  be  misunder- 
stood on  this  point,  I  will  read  you,  gentlemen,  the  definition 
of  larceny.  I  read  from  second  Wharton's  Criminal  Law, 
section  1750,  which  is  as  follows : 

"  'The  definitions  of  larceny,'  said  baron  PARKE,  an  eminent 
judge,  'are  none  of  them  complete.  Mr.  East's  is  the  most 
so  ;  but  that  wants  some  little  explanation.  His  definition  is 
'  the  wrongful  or  fraudulent  taking  and  carrying  away  by  any 
person  of  the  mere  personal  goods  of  another,  from  any  place, 
with  a  felonious  intent  to  convert  them  to  his  (the  taker's) 
own  use,  and  make  them  his  own  property,  without,  the  con- 
sent of  the  owner.'  This  is  defective,  in  not  stating  what  is 
the  definition  of  '  felonious '  in  this  definition.  It  may  be 
explained  to  mean  that  there  is  no  color  of  right  or  excuse 
for  the  act ;  and  the  '  intent '  must  be  to  deprive  the  owner- 
not  temporarily  but  permanently,  of  his  property.  Cases  also 
show  that  a  taking  of  goods  with  an  intent  to  return  them  is 
not  larceny.' ': 

This  seems  to  me  to  be  a  very  fair  and  satisfactory  explana- 
tion of  what  larceny  is. 

I  charge  that,  gentlemen,  to  be  the  definition  of  the  crime 
of  larceny  ;  and  that  to  convict  the  prisoner  of  this  crime  you 
must  not  only  find  that  he  took  the  draft  in  question  feloni- 
ously against  the  will  of  the  owner,  but  you  must  also  find 
that  he  took  it  with  the  intent  to  deprive  the  owner  perma- 
nently of  the  property.  But  then  in  that  connection,  I  charge 
you  further,  that  you  must  judge  of  the  intent  of  the  party 
from  what  he  does.  If  a  person  actually  takes  the  property 
of  some  other  person  and  uses  it  so  that  he  cannot  possibly 
make  restitution  of  the  property,  that  forbids  the  idea  that 
that  person  intended  only  to  deprive  the  owner  of  it  tempo- 
rarily. If  the  thief  puts  his  hand  into  your  pocket  and  takes 
from  your  pocket  twenty -five  dollars,  and  goes  and  spends 
the  money,  it  would  be,  I  submit  to  your  judgment,  quite 
ridiculous  to  say  that  he  only  took  it  for  a  temporary  purpose, 
and,  meant  to  return  the  identical  money  at  some  other  day. 
VOL.  XLIX  58 
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I  admit,  gentlemen,  and  charge  the  rule  for  which  the 
counsel  for  the  prisoner  contends  —  that  is,  that  there  must 
be  an  intent  permanently  to  deprive  the  owner  of  the  posses- 
sion of  the  property  —  that  intent  you  must  find  from  the 
evidence  before  you  can  pronounce  the  prisoner  guilty  ;  but  I 
also  charge  you  that  you  should  not  draw  an  inference  that 
the  intent  was  simply  to  deprive  the  owner  of  the  property 
temporarily,  if  it  is  clear  that  the  prisoner  has  willfully  placed 
the  property  beyond  his  power  to  return  it,  and  thus  made 
its  restitution  to  the  owner  physically  impossible. 

In  some  cases,  gentlemen,  for  example  as  where  a  master's 
horse  is  taken  by  a  servant  simply  to  ride  and  then  returned, 
and  in  other  similar  cases,  where  from  the  whole  transaction 
it  is  apparent  that  there  was  no  intent  to  deprive  the  owner 
permanently  of  the  possession  of  the  property  taken,  the 
taking,  though  against  the  owner's  will,  would  not  be  larceny, 
and  so  I  charge  you. 

But,  gentlemen,  I  wish  to  charge  you  further  —  for  I  have 
no  desire  to  evade  any  requests  to  charge  —  that  if  you  find 
that  the  prisoner  had,  by  an  actual  appropriation  of  this  draft 
and  its  proceeds  to  his  own  use,  put  it  beyond  his  power  to 
restore  the  identical  property  ;  if  you  further  find  that  there 
was  no  pecuniary  ability  on  the  part  of  the  prisoner  to  make 
good  the  value  of  the  property  taken  —  that  he  is  affirmatively 
shown  to  have  been  unable  to  restore  this  money  obtained  on 
the  draft,  when  lie  was  called  upon  so  to  do ;  if  you  further 
find  that  when  he  was  asked  in  regard  to  it,  that  he  only 
professed  to  be  able  to  return  a  part  of  it,  and  he  refused  to 
state  where  that  part  was,  then  I  further  charge  you,  gentle- 
men, that  the  prisoner  cannot  escape  conviction  for  the  reason 
that  when  he  took  the  draft  and  converted  it  into  money  he 
had  the  hope,  as  he  alleges,  at  some  future  day,  to  be  able  to 
restore  the  value  thereof  in  money,  with  the  interest.  The 
act  is  still  larceny  if  the  taking  of  another's  property  was 
without  color  of  right,  or  authority,  or  excuse,  and  against 
the  owner's  will ;  if  there  was  an  actual  conversion  by  the 
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person  taking  it,  without  the  ability  to  restore  it,  even  though 
the  taker  really  hoped,  at  some  future  day,  to  be  able  to 
restore  its  actual  value  in  money. 

You,  then,  gentlemen,  are  to  find  this  question  of  intent. 
You  are  to  find  whether  or  not  the  prisoner  took  this  prop- 
erty intending  to  appropriate  it  to  his  own  use,  against  the 
will  of  the  owner,  without  the  color  of  right,  authority  or 
excuse,  and  intending  to  deprive  the  owner  of  it  permanently. 
I  leave  this  as  a  question  of  fact  for  you  to  pass  upon  under 
the  rules  of  law  that  I  have  given  to  you. 

There  is  another  question,  gentlemen,  on  which  I  shall 
charge  you,  more  for  the  purpose  of  giving  the  counsel  for 
the  prisoner  the  benefit  of  an  exception  and  to  explain  my 
views  on  several  of  the  requests  to  charge,  than  because  it 
involves  a  question  which  you  are  to  decide.  It  is,  gentle- 
men, a  rule  of  law,  that  the  owner  of  property  stolen  must 
have  had  possession  of  the  property  at  some  time  to  consti- 
tute the  offense  of  larceny ;  and  if  Mr.  Phelps  always  had 
the  possession  of  this  draft  (I  use  the  word  "possession"  as 
contrary  to,  and  distinct  from,  the  word  "  custody  ")  from 
the  beginning  down  to  the  time  of  its  actual  conversion,  he 
could  not  be  convicted  of  the  crime  for  which  he  stands 
indicted  ;  and  that  you  may  the  better  understand  this  prin- 
ciple I  will  read  : 

"  It  will  be  seen  hereafter  that  when  goods  are  delivered 
to  a  servant  for  his  master,  and  the  servant  steals  the  goods 
before  they  have  arrived  into  the  master's  possession,  this  is 
not  felony  at  common  law ;  though  it  is  otherwise  when  the 
goods  have  reached  their  place  of  destination,  when  construct- 
ively the  possession  of  the  master  begins.  "What,  then,  is  the 
place  of  destination  ?  It  is  reached  when  the  goods  have  been 
placed  in  the  master's  wagon,  even  though  it  is  driven  by  the 
servant ;  and  if  after  this  the  servant  steals  them  from  the 
wagon,  it  is  larceny." 

The  extract  I  have  read  is  from   the  second  volume  of 
Wharfon's  Criminal  Law  (7th  edition),  section  1830. 
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Now,  if  you  can  find  from  this  evidence  under  the  rules  of 
law  that  I  shall  lay  down  to  you,  that  Phelps  had  possession 
of  this  draft  from  the  beginning  down  to  the  time  of  its  actual 
conversion  by  him,  you  could  not  convict  him  of  the  crime 
of  larceny.  On  the  contrary,  you  would  be  bound  to  acquit 
him.  But  I  further  charge  you  on  this  question  of  possession, 
that  if  this  draft  was  sent  to  the  comptroller  and  received  by 
him  at  his  office ;  if  it  was  then  delivered  from  the  comp- 
troller's office  to  the  prisoner,  he  being  at  the  time  in  the 
treasurer's  office  —  I  mean  in  the  physical  spot  called  the 
office  of  the  state  treasurer  —  and  if  it  was  there  entered 
upon  the  two  books  to  which  I  previously  referred,  and  if  the 
prisoner  sent  an  acknowledgment  to  Mr.  S.  C.  Lewis  in  the 
form  of  the  receipt  which  has  been  produced  in  evidence,  by 
which  Fulton  Paul,  the  deputy  treasurer  for  the  treasurer, 
and  Henry  Gallien,  second  deputy  for  the  comptroller,  admit- 
ted the  reception  and  the  possession  of  this  draft  by  the  state, 
then  I  say  you  cannot  find  from  the  evidence  in  the  case  that 
Phelps  had  possession  of  this  property  from  the  beginning 
down  to  the  period  of  its  conversion,  in  such  a  sense  of  the 
word  "  possession,"  as  to  exempt  him  from  the  charge  of 
larceny. 

And  I  further  charge  you  on  this  same  point,  that  if  you 
find  the  facts  of  the  possession  to  be  as  I  have  stated,  then  it 
is  not  material  that  you  should  find  that  Phelps  formed  the 
intent  to  steal  this  draft  at  the  very  instant  that  it  was 
handed  to  him  from  the  comptroller's  office.  He  may  have 
received  it,  not  intending  at  that  time  to  appropriate  it  to  his 
own  use  ;  but  if  he  had  received  it  from  the  comptroller's  office, 
as  I  have  mentioned,  and  as  to  that  you  are  to  say,  and  if  upon 
receiving  it  it  was  entered  upon  the  books  of  the  treasurer's 
office,  as  I  have  mentioned,  and  if  Phelps  forwarded  the 
receipt  to  which  I  have  referred  and  called  your  attention, 
then  no  matter  when  he  formed  the  intent  to  appropriate  this 
draft  to  his  own  use,  if  he  did  form  an  intent  so  to  do  against 
the  will  of  the  owner,  intending  to  deprive  the  owner  perma- 
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nently  of  it,  and  carried  such  intent  into  actual  execution, 
you  must  find  the  prisoner  guilty  of  the  crime  of  which  he 
stands  charged. 

Now,  then,  gentlemen,  it  seems  to  me  that  your  duty  in 
this'  case  is  reasonably  plain  and  clear.  You  are  to  find  : 
First,  whether  or  not  Mr.  Phelps  appropriated  this  draft  to 
his  own  use,  whether  this  was  done  against  the  will  of  the 
owner  and  without  color  of  right,  authority  or  excuse ;  and, 
secondly,  you  are  to  find  the  intent  with  which  he  took  it, 
whether  that  intent  was  felonious  or  not.  I  repeat,  gentle- 
men, in  passing  upon  this  case  you  have  no  right  to  look  at 
your  own  abstract  convictions,  except  so  far  as  they  be  founded 
upon  the  evidence  which  has  been  submitted  for  your 
guidance,  and  which  you  have  sworn  you  will  alone  be 
governed  by. 

If  the  prisoner  be  right  in  the  judgment  which  he  gave  to 
Mr.  Raines  that  this  was  a  mere  breach  of  trust  of  which  the 
law  could  not  criminally  take  cognizance,  a  higher  court  will 
set  this  court  right  if  it  is  wrong  in  holding  and  expressing 
to  you  a  different  opinion.  Our  convictions  are  very  clear  as 
to  the  nature  of  this  case,  if  the  facts  be  as  the  court  under- 
stands them,  but  which  facts  you  are  to  find.  Integrity  in 
places  of  public  trust,  the  honest  management  of  funds 
intrusted  to  the  keeping  of  officers  and  clerks,  require  that 
this  prisoner  be  found  guilty  if  the  facts,  which  you  must 
decide,  show  him  guilty.  If,  on  the  other  hand,  you  find  the 
facts  to  be  not  as  we  have  detailed  them  to  you,  if  there  has 
been  no  appropriation  of  this  draft,  if  the  prisoner  had  no 
intent  so  to  do  and  did  not  appropriate  the  draft  in  question 
to  his  own  use  permanently,  without  color  of  right,  excuse 
or  authority,  against  the  owner's  will,  then  it  will  be  your 
prompt,  your  cheerful  duty  to  acquit. 
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ALBANY  OYER  AND  TERMINEE. 
THE  PEOPLE  agt.  CHARLES  H.  PHELPS. 

False  entries  in  account  book  made  with  intent  to  deceive  and  defraud. 

A.  prisoner  will  be  convicted  of  forgery,  where  the  evidence  shows  that  he 
made  a  false  entry  in  a  ledger  under  his  control  as  cashier  or  clerk  in  a 
public  office,  for  the  purpose  of  deceiving  and  defrauding. 

It  is  sufficient  if  it  was  made  for  the  purpose  of  covering  up  any  illegal 
taking  of  money  by  the  prisoner,  whether  that  money  was  taken  at  the 
time  when  the  entry  was  made,  or  if  it  was  taken  at  a  time  anterior  and 
prior.  In  law  he  is  presumed  to  have  intended  to  defraud,  if  for  any 
period  of  time  he  meant  to  cover  up  the  illegal  taking  of  the  money. 

October  13,  1874:.     Indictment,  forgery,  third  degree. 

JUDGE  WESTBROOK'S  CHARGE. 

Gentlemen  of  the  jury :  The  questions  of  law  which  this 
case  involves  have  been  passed  upon  by  the  court,  and  if  the 
court  is  wrong  in  its  position  upon  these  various  propositions 
the  courts  above  will  correct  it.  With  our  decision  upon  these 
questions  you  have  nothing  to  do.  Your  duty  is  entirely 
separate  and  distinct  from  that  which  the  court  has  performed, 
and  you  will  pass  only  upon  such  questions  as  the  court  shall 
leave  to  you  to  decide.  The  questions  of  fact  in  this  case 
will  be  left  to  you,  and  you  will  find  your  verdict  according 
to  your  convictions  upon  these  facts ;  or,  rather,  you  will  find 
your  verdict  according  as  the  evidence  satisfies  your  judgment 
these  facts  are.  The  prisoner  at  the  bar,  Charles  H.  Phelps } 
is  indicted  under  the  following  provisions  of  the  statute  : 
"  Every  person  who,  with  intent  to  defraud,  shall  make  any 
false  entry,  or  shall  falsely  alter  any  entry  made  in  any  book 
of  accounts  kept  in  the  office  of  the  comptroller  of  the  state, 
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or  in  the  office  of  the  treasurer,  or  of  the  surveyor-general,  or 
of  any  county  treasurer,  by  which  any  demand  or  obligation, 
claim,  right  or  interest,  either  against  or  in  favor  of  the  people 
of  the  state  or  any  county  or  town,  or  any  individual  shall  be> 
or  shall  purport  to  be  discharged,  diminished,  increased,  cre- 
ated, or  in  any  manner  affected,  shall, .upon  conviction,  be 
adjudged  guilty  of  forgery  in  the  third  degree."  You  will 
observe  from  the  phraseology  of  the  statute  that  it  is  very 
broad  and  very  sweeping.  It  is  designed  to  prevent  any  false 
entries,  with  the  intent  to  defraud,  upon  either  the  books  of 
the  comptroller's  office,  or  the  treasurer's  office,  or  the  sur- 
veyor-general's office,  or  of  any  county  treasurer's  office,  and 
the  object  and  purport  of  the  statute  is  very  apparent,  because 
unless  it  is  made  a  crime  great  injustice  could  be  done,  and 
the  actual  position  of  the  accounts  could  never  be  known. 
The  people  claim  that  the  prisoner  at  the  bar,  Charles  H. 
Phelps,  then  being  a  clerk  in  the  office  of  the  treasurer  of 
this  state,  and  called,  by  way  of  distinguishment  of  the  office, 
the  cashier,  did,  on  the  31st  day  of  August,  1873,  make  this 
false  entry  upon  the  book  which  is  labeled  the  "  ledger,"  and 
which  was  known  in  the  office  of  the  treasurer  as  the  "  bank 
ledger,"  to  wit :  August  31.  To  transfer,  $200,000.00  It  is 
upon  page  131  of  that  book,  and  at  the  top  of  the  page  are 
these  words,  "  Mechanics  and  Farmers'  Bank,"  signifying  by 
that  that  it  is  the  account  of  the  moneys  deposited  with  the 
Mechanics  and  Farmers'  Bank.  The  first  question  of  fact  for 
you  to  decide  is  this :  Did  the  prisoner  make  that  false  entry  ? 
That  is  the  first  question.  As  I  understand  the  evidence  in 
the  case,  it  is  all  one  way  upon  that  question.  Mr.  Milks  and 
Mr.  "Wood,  who  were  both  co-clerks  in  the  office  of  the  state 
treasurer  with  the  prisoner  at  the  bar,  and  who  say  they  are 
intimately  acquainted  with  the  handwriting  of  the  prisoner, 
declare  that  entry  to  be  in  the  handwriting  of  the  prisoner. 
There  is  no  contradictory  evidence.  Two  witnesses,  then, 
testify  this  to  be  the  handwriting  of  the  prisoner,  and  there 
is  no  evidence  contradictory  of  this  fact.  From  this  evidence, 
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and  if  there  be  any  other  evidence  in  the  cause  you  will 
remember  it,  you  are  to  decide  whether  or  not  the  prisoner 
made  the  entry.  If  you  come  to  the  conclusion  that  he  made 
the  entry,  the  next  proposition  for  you  to  consider  is  :  Was  it 
false  ?  As  I  understand  it,  the  counsel  for  the  prisoner  admit 
it  was  ;  that  there  was,  in  fact,  no  $200,000  transferred  from  any 
other  bank  into  the  Farmers  and  Mechanics'  Bank;  so  you  have 
it  proved  by  the  admission  of  the  counsel  for  the  prisoner,  which 
is  to  control  for  the  purposes  of  the  cause,  that  this  entry  is  in  fact 
false  ;  and  you  are  to  say,  from  the  evidence  of  Mr.  Milks  and  Mr. 
Wood,  or  any  other  evidence  you  may  find  in  the  case,  whether 
or  not  the  prisoner  made  that  entry.  The  next  question  you 
are  to  pass  upon  is  :  With  what  intent  was  that  entry  made  ? 
If  it  was  made  for  the  mere  purpose  of  a  harmless  deception, 
and  with  no  intent  to  defraud,  of  course  the  prisoner  could 
not  be  convicted,  because  the  language  of  the  statute  is, 
"  every  person  who,  with  intent  to  defraud,  shall  make  a  false 
entry."  If  I  write  the  names  of  any  one  of  you  upon  a  note, 
though  I  mean  to  deceive  you  by  way  of  a  joke,  and  not  to 
obtain  any  advantage  to  myself  or  to  defraud  you,  I  am  not 
guilty  of  any  crime.  I  therefore  charge  that  you  must  find 
from  the  evidence  in  the  case  that  this  false  entry,  if  made  by 
the  prisoner,  was  made  with  intent  to  defraud,  before  you  can 
convict;  and  it  is  sufficient  if  you  find  that  it  was  made  for 
the  purpose  of  covering  up  any  illegal  taking  of  money  by 
the  prisoner?  whether  that  money  was  taken  at  the  time  when 
the  entry  was  made,  or  if  it  was  taken  at  a  time  anterior  and 
prior.  In  law,  he  is  presumed  to  have  intended  to  defraud, 
if.  for  any  period  of  time,  he  meant  to  cover  up  the  illegal 
taking  of  the  money.  It  is  not  at  all  important  if  he  actually 
designed  and  intended  that  the  Mechanics  and  Farmers'  Bank 
should  eventually  actually  pay  that  amount  of  money,  or  that 
the  state  should  eventually  actually  lose  it  ;  it  is  enough  to 
constitute  a  crime  if  done  for  the  purpose  of  enabling  him  to 
defraud  the  people  or  the  bank  for  any  period  of  time.  You 
will  see  how  it  might  operate.  Perhaps  at  the  time  he  made 
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the  entry  the  money  was  in  his  possession,  or  where  it  could 
be  readied.  If  he  made  this  entry  for  the  purpose  of  lulling 
the  vigilance  of  the  officers  of  the  state,  so  that  they  could 
not  proceed  against  him  at  once  and  recover  the  mone}T,  and 
so  enable  him  more  safely  for  a  time  to  use  the  money,  it  was 
an  intent  to  defraud,  under  the  statute.  It  is  all  important, 
for  the  purpose  of  enforcing  honesty  in  employes,  that  the 
books  should  be  right  and  true,  that  the  superior  officers  in 
the  department  can  at  once  detect  any  irregularity ;  and  if 
the  prisoner  made  a  false  entry  in  the  books  for  the  purpose 
of  blinding  the  eyes  of  his  superiors,  or  of  any  persons,  for 
the  time,  so  that  the  misappropriation  of  money  could  not  be 
at  once  discovered,  he  is  guilty  of  the  intent,  under  the  statute. 
You  are  to  find  the  intent.  I  leave  it  as  a  question  of  fact 
for  you  to  pass  upon,  repeating  that  if  it  was  a  mere  harmless 
piece  of  deception  intended  to  be  practiced,  then  he  is  not 
guilty,  and  that  you  must  find  he  was  guilty  of  intent  to 
defraud.  In  passing  upon  the  intent,  you  will  ask  yourselves 
what  intent  could  a  clerk  in  the  office  of  the  treasurer  have 
had  in  making  a  false  entry  of  this  magnitude  ?  Could  it 
have  been  for  an  innocent  or  harmless  purpose  ?  You 
are  to  say ;  it  is  not  for  the  court  to  say.  No"  matter  how 
clear  the  court's  views  of  the  intent  may  be  from  the  fact  of 
the  entry,  you  are  to  pass  upon  it ;  but  I  submit  to  you  as  a 
legitimate  argument :  With  what  intent  could  the  prisoner  have 
made  the  entry  if  not  for  the  purpose  of  defrauding?  It  pur- 
ports to  be  a  book  which  is  to  contain  facts  not  fiction.  It 
purports  to  be  an  accurate  account  of  the  dealing  between  the 
bank  and  the  state.  For  what  good  or  innocent  purpose  could 
it  have  been  made  ?  I  leave  it  for  you  to  pass  upon.  If  you 
can  say  it  was  innocent,  and  made  for  an  innocent  purpose, 
you  will  give  him  the  benefit  of  the  finding,  and  acquit  him ; 
but  you  ought  to  say  so  in  view  of  your  responsibility  as 
jurors,  and  you  ought  to  say  so  upon  your  oaths.  It  is  no 
answer  to  the  prosecution  for  counsel  to  say  or  argue  that  this 
was  bunglingly  done  ;  that  an  investigation  into  the  affairs  of 
VOL.  XLIX  59 
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the  office,  an  investigation  of  other  books  and  papers  would 
have  at  once  discovered  the  fraud.  The  intent  cannot  depend 
upon  the  skill  or  want  of  skill  of  the  person  who  commits  the 
crime.  Fortunately  for  the  administration  of  justice  it  seldom 
occurs  that  the  criminal  can  cover  up  his  tracks  so  perfectly 
that  discovery  is  impossible.  It  is  true  that  an  acute  technical 
investigation  into  all  the  books  of  the  office  would  have  at 
once  discovered  it,  but  it  is  for  you  to  say  whether  or  not  such 
an  investigation  is  always  made,  and  whether  or  not  this 
would  not  deceive  the  mere  inspector  who  did  not  make  a 
careful  examination.  If  it  was  designed  to  blind  the  eyes  of 
other  individuals  in  the  office,  and  for  the  time  to  cover  up 
the  defalcation  or  improper  use  of  moneys,  then  he  is  guilty 
of  the  intent  of  which  the  statute  speaks.  As  bearing  upon 
this  question  of  intent,  there  is  a  piece  of  evidence  put  in  by 
the  prosecution  to  which  I  call  your  attention.  It  is  contained 
in  a  letter  written  by  the  prisoner  from  New  York,  and  bears 
date  the  4th  day  of  October,  1873.  One  counterpart  was  sent 
to  Mr.  Raines'  office  here,  and  another  to  his  private  office  or 
bank  at  Rochester.  It  reads  as  follows  : 

"Hon.  THOMAS  RAINES,  Treasurer: 

"  DEAR  SIK.  —  The  most  painful  part  of  the  calamity  that 
has  overtaken  me,  and  that  I  now  write  to  announce  to  you, 
is  the  consideration  of  the  extent  to  which  yourself  and  Mr. 
Hopkins,  or  yourself  and  others  may  be  included.  I  cannot 
recover  from  serious  losses  incurred  in  heavy  grain  specula- 
tions in  the  west  nearly  six  months  ago.  I  have  carried  the 
burden  for  so  long  from  the  simple  fact  that  my  figures  as  to 
the  amount  on  deposit  were  never  questioned.  But  the  com- 
plaints by  the  banks  of  last  week,  and  the  consequent  investi- 
gations, necessitate  my  now  avowing  to  you  that  I  cannot 
make  my  account  good.  Exactly  how  much  the  deficiency 
amounts  to,  I  do  not  know.  I  feel  confident,  if  unmolested 
I  can  soon  reduce  the  amount,  and  gradually  and  before  long 
make  it  all  up.  And  the  better  to  enable  me  to  do  this,  I 
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deem  it  wisest  to  leave  Albany  for  a  time,  so  that  I  can  direct 
those  efforts,  which  shall  be  ceaseless  until  restitution  is  made. 
A  gentleman  of  New  York  city,  whose  advice  I  have  had 
occasion  to  take,  will,  at  my  request,  call  upon  you  to  confer 
as  to  any  course  you  may  suggest  or  wish  pursued,  or  as  to 
any  possible  way  of  saving  yourself  from  ill  consequences. 
"  Respectfully  yours, 

"CHARLES  H.  PHELPS." 

I  leave  it  to  you  to  say  from  this  letter  whether  the  prisoner 
does  not  admit  here  the  intent  with  which  the  alteration  of 
the  books  was  made,  or  rather  whether  he  does  not  admit  the 
intent  for  which  the  false  figures  were  made.  You  are  to  say, 
first,  whether  he  intended  to  include  this  $200,000;  and  if  so 
whether  he  does  not  admit  he  made  the  false  figures  for  the  pur- 
pose of  covering  up  the  illegal  appropriation  of  the  moneys.  If 
he  did,  he  made  the  false  entries  with  the  intent  to  defraud.  And 
let  me  here  say  in  passing  to  you,  is  it  not  apparent,  from  the 
letter  written  to  Mr.  Raines,  that  very  many  imputations  cast 
upon  that  officer  by  insinuation  are  groundless  and  false  3  If 
Mr.  Raines  had  given  any  consent  either  directly  or  indirectly 
to  the  prisoner  to  use  the  money,  would  he  have  written  to 
him  in  the  strain  he  does  ?  Would  he  then  say  to  him  as  he 
does,  "  I  have  carried  the  burden  for  so  long  from  the  simple 
fact  that  my  figures  as  to  the  amount  on  deposit  were  never 
questioned ;  but  the  complaints  by  the  banks  of  last  week, 
and  the  consequent  investigations  necessitate  my  now  avow- 
ing to  you  that  I  cannot  make  my  account  good  ? "  If  Mr. 
Raines  had  given  his  consent  to  the  prisoner  to  use  the 
money,  would  he  have  made  the  avowal  in  that  form  ?  How- 
ever, that  is  not  an  important  question  for  you  to  consider.  I 
merely  make  that  suggestion  in  passing  in  justice  to  a  witness. 
You  are  to  find  with  what  intent  was  it  made,  if  it  was  made. 
If  to  cover  up  any  defalcation  and  enable  him  to  abstract 
moneys,  or  to  have  the  Mechanics  and  Farmers'  Bank  pay  it, 
or  for  any  other  fraudulent  purpose,  you  will  find  him  guilty. 
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There  is  another  question  of  fact  which  I  feel  constrained  to 
leave  to  you,  and  that  is  in  regard  to  the  other  entry  on  the 
page.  The  indictment  sets  out  a  portion  of  the  page,  and 
describes  the  false  entry  as  occurring  in  the  midst  of  those 
particular  entries  which  are  given  in  the  indictment.  It  is 
claimed  on  the  part  of  the  prisoner  that  this  one  entry,  which 
is  the  fifth  entry  upon  the  page,  and  which  is  given  in  the 
indictment  as  November  twenty-eighth,  $125,000,  is  not  cor- 
rectly put  in  the  indictment.  It  is  claimed  that  it  is,  in  fact, 
November  eighteenth,  and  not  November  twenty-eighth.  I 
charge  you,  gentlemen,  in  regard  to  this  matter,  that  it  would 
appear  from  an  investigation  of  the  paper  and  from  the  evi- 
dence in  the  case  that  a  person  might  mistake  these  figures  for 
twenty-eight,  as  charged  in  the  indictment,  and  if  the  pleader 
made  a  mistake  from  an  inspection  of  the  papers,  that  would 
not  per  se  vitiate  the  indictment.  Besides,  the  prisoner  is  not 
charged  with  forging  an  instrument.  He  is  simply  charged 
with  making  a  false  entry  upon  the  books,  and  as  that  entry 
alleged  to  have  been  forged  has  been  correctly  given,  I  do 
not  think  this  is  important,  unless  you  shall  find  the  figures 
were  written  upon  the  books  when  the  indictment  was  drawn, 
eighteen  and  not  twenty-eight,  and  unless  you  shall  find  it 
misled  the  prisoner  in  his  preparing  for  his  defense.  Do  you 
understand  me?  You  are  to  find  whether  or  not  this  was 
written  the  twenty-eighth  or  the  eighteenth.  If  you  find  it 
was  in  fact  written  the  twenty-eighth,  that  ends  it.  If  you 
find  it  was  written  the  eighteenth,  then  you  are  to  find 
whether  or  not  that  misled  the  prisoner  in  his  defending  this 
indictment.  That  is  a  question  of  fact  I  will  leave  to  you. 
I  do  not  see  any  evidence  of  his  having  been  misled  by  this 
entry.  It  seems  that  the  prisoner  and  his  counsel  understood 
exactly  the  charge  which  was  made,  and  that  they  understood 
he  was  indicted  for  making  the  false  entry  under  the  date  of 
August  thirty-one,  of  the  $200,000,  and  that  every  possible 
defense  which  he  could  have  made  were  this  charged  to  have 
been  on  the  eighteenth  is  made  now.  But  then  I  am  not  to 
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decide  that  question,  but  you  are.  If  you  find,  then,  this  was 
written  on  the  eighteenth,  designed  to  be  written  on  the 
eighteenth,  and  that  the  prisoner  was  misled  in  preparing  his 
defense  to  defend  the  indictment,  you  will  acquit  him  ;  but 
if,  on  the  other  hand,  you  find  it  was  written  the  twenty- 
eighth,  that  ends  it ;  and  if  you  find  it  did  not  mislead  him, 
he  cannot  avail  himself  of  the  technical  grounds  of  defense. 
The  point  is  not  whether  it  should  have  been  the  eighteenth, 
because  it  probably  should  have  been.  The  transfer  check 
bears  date  the  eighteenth,  and  the  entry  in  the  book  of  the 
bank  is  the  nineteenth,  showing  it  should  have  been  the 
eighteenth  ;  but  the  question  is :  How  was  it  written  in  the 
book  itself?  Because  it  is  no  misdescription  of  the  entry  if  the 
book  itself  is  erroneous.  That  you  can  only  determine  by 
the  evidence  in  the  case  and  an  investigation  of  the  paper. 
Let  me  here  say  to  you  that  Mr.  Warren,  the  expert,  who 
has  had  experience  for  thirty  years,  inclines  to  the  belief  that 
it  was  written  the  twenty-eighth,  and  inclines  to  think  the 
pencil  mark  was  put  there  at  the  time  of  the  examination, 
but  he  has  no  actual  recollection  of  having  put  it  there. 
You  will  remember  that  Mr.  Milks  and  Mr.  Wood,  the  other 
two  witnesses,  think  it  was  written  the  twenty -eighth,  and 
Mr.  Wood  swore  he  made  a  copy  for  the  district  attorney  to 
draw  his  indictment,  and  in  making  that  copy  he  made  it  the 
twenty-eighth.  So  then,  with  these  instructions,  I  leave  the 
case  with  you.  I  am  not  aware  of  there  being  any  other 
question  for  you  to  pass  upon,  and  you  will  pass  upon  these  : 
First.  Did  the  prisoner  make  the  entry  of  August  thirty-one, 
$200,000  ?  Second.  Was  it  false  ?  Third.  Was  it  with  the 
intent  to  defraud  ?  And  then  the  last  question  in  regard  to 
the  alleged  mistake  in  the  indictment :  First.  Was  it  written 
the  twenty-eighth  in  fact?  And,  secondly.  If  not  written  the 
twenty-eighth,  then  could  it  by  any  possibility  have  misled 
the  prisoner? 


470  NEW  YORK  PRACTICE  REPORTS. 


People  agt.  Phelps. 


Third  trial  for  larceny  —  This  was  a  different  charge  from,  the 
others  —  a  distinct  offense. 

ALBANY  OYER  AND  TERMINER. 

THE  PEOPLE  agt.  CHARLES  H.  PHELPS. 
Indictment  for  larceny  from  the  state  on  another  and  distinct  draft. 

The  principal  difference  in  the  facts  between  this  trial  and  the  first  and 
second  one,  ante,  was  that  the  draft  sent  to  the  comptroller  for  the  pay- 
ment of  taxes,  was  not  received  in  the  treasurer's  office  by  the  prisoner 
personally,  but  was  received  and  entered  in  the  treasurer's  books  by 
another  clerk,  and  by  him  deposited  in  the  safe  in  the  office,  from  which 
the  prisoner  took  it. 

October  16,  1874. 

CHARGE  OF  HON.  THEODORIC  R.  WESTBROOK. 
Gentlemen  of  the  jury :  I  desire  your  attention  for  a  few 
minutes  whilst  I  endeavor  to  present  this  case  to  you  for 
your  consideration.  As  you  have  heard  the  various  ques- 
tions raised  by  the  counsel  for  the  prisoner,  and  the  motion 
for  instructions  to  acquit  him,  and  the  several  requests  to 
charge,  you  have  noticed  that  this  case  involves  questions 
which  may  be  reviewed  hereafter.  We  have  disposed  of 
these  questions  according  to  our  best  judgment  and  accord- 
ing to  our  conscientious  convictions.  Your  duty  is  not  to 
set  the  court  right  if  you  think  the  court  is  wrong,  but  yours 
is  simply  to  pass  upon  the  questions  of  fact  which  the  court 
will  leave  to  you  to  consider,  and  you  will  be  governed  in 
your  consideration  of  those  questions  of  fact,  by  the  rules  of 
law  which  we  shall  lay  down  to  you  for  your  guidance. 
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The  prisoner  at  the  bar  is  indicted  for  the  crime  of  grand 
larceny,  it  being  charged  in  the  indictment  that  he  stole  this 
draft,  which  I  will  read  to  you : 

"  FIRST  NATIONAL  BANK  OF  UTICA,  ) 

"  UTICA,  N.  Y.,  August  27,  1873.  f 

"  No.  63.     Metropolitan  National  Bank  : 

"  Pay  to  the  order  of  Wm.  McPherson,  county  treasurer, 
four  hundred  dollars. 

"$400.00.  P.  Y.  KOGERS, 

"  Cashier." 

And  it  is  further  charged  that  when  he  did  steal  this 
draft,  it  had  been  received  at  the  office  of  the  state  treasurer 
in  payment  of  taxes.  I  will  have  occasion  by  and  by  to 
refer  to  that  question  again.  Larceny  is  defined  thus, 
and  that  you  may  understand  the  exact  character  of  the 
crime,  I  beg  to  read  to  you  this  definition.  The  definition 
I  read  from  2d  Wharton's  Criminal  Law,  section  1750: 
"  The  definitions  of  larceny,"  said  baron  PARKE,  an  emi- 
nent judge,  "  are  none  of  them  complete ;  Mr.  East's  is 
the  most  so,  but  that  wants  some  little  explanation.  His 
definition  is,  '  the  wrongful  or  fraudulent  taking  and  carrying 
away  by  any  person  of  the  mere  personal  goods  of  another 
from  any  place,  with  a/ felonious  intent  to  convert  them  to 
his  (the  taker's)  own  use,  and  make  them  his  own  property 
without  the  consent  of  the  owner.'  This  is  defective  in  not 
stating  what  the  definition  of  'felonious'  in  this  definition 
is.  It  may  be  explained  to  mean  that  there  is  no  color  of 
right  or  excuse  for  the  act,  and  the  intent  must  be  to  deprive 
the  owner  not  temporarily  but  permanently  of  his  property. 
Cases  also  show  that  the  taking  of  goods  with  an  intent  to 
return  them  is  not  larceny."  That  section,  from  this  author's 
work,  seems  to  me  to  cover  the  whole  ground  in  defining  the 
crime  of  larceny.  It  is  the  wrongful  and  fraudulent  taking 
of  another's  goods  against  the  will  of  the  owner,  without 
any  color  of  right,  authority  or  excuse,  with  the  intent  to 
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appropriate  these  goods  to  the  taker's  own  use  permanently. 
Now,  the  first  question  then  you  have  to  dispose  of  in  this 
case  will  be  this :  Did  the  prisoner  at  the  bar  take  this  draft  ? 
I  repeat :  Did  the  prisoner  at  the  bar  take  this  draft  ?  You 
are  to  find  this  question,  not  the  court.  I  intend  to  state  to 
you  the  facts  as  I  think  the  evidence  shows  the  facts  to  be, 
but  if  I  am  wrong  either  in  stating  the  evidence,  or  the  facts 
which  I  think  the  evidence  tends  to  prove,  you  must  correct 
me,  for  you  are  to  render  your  verdict  upon  this  evidence,  and 
not  the  court.  As  the  evidence  seems  to  be  uncontradicted, 
perhaps  there  will  be  no  injustice  done  to  the  prisoner,  by  my 
stating  what  I  think  the  evidence  settles,  though  I  shall  leave 
that  as  a  question  for  you.  Mr.  William  McPherson  was 
county  treasurer  of  the  county  of  Oneida.  He  wished  to 
pay  the  taxes  due  the  state,  and  accordingly  he  sent  this  draft 
which  I  hold  in  my  hand,  and  which  I  have  read  to  you,  in 
connection  with  several  other  drafts,  to  Mr.  Nelson  K.  Hop- 
kins, as  comptroller,  for  the  purpose  of  paying  that  tax.  The 
draft  was  drawn  by  the  First  National  Bank  of  Utica  upon 
the  Metropolitan  National  Bank  of  New  York,  and  payable 
to  the  order  of  William  McPherson,  as  county  treasurer.  Mr. 
McPherson  indorsed  the  draft  thus : 

"Pay  to  the  order  of  Nelson  K.  Hopkins,  comptroller. 
W.  McPherson,  county  treasurer." 

That  then  is  the  first  step  toward  tracing  this  draft  to  the  pris- 
oner. It  is  sent  from  the  county  of  Oneida  to  the  comptroller's 
office  at  Albany.  Mr.  Henry  Gallien  testified  that  the  draft 
was  received  at  the  comptroller's  office,  and,  in  the  ordinary 
course  of  business  of  that  office,  by  this  indorsement,  wrhich 
I  will  read  to  you,  it  was  transferred  to  the  office  of  the 
treasurer :  "  Pay  order  of  state  treasurer.  Henry  Gallien, 
second  deputy."  Then  Mr.  Wood,  a  clerk  in  the  office  of 
the  treasurer,  testifies  from  the  entry  of  this  draft  upon  the 
books,  which  entry  is  in  his  own  handwriting,  that  he  received 
that  draft  in  the  treasurer's  office,  and  very  probably  put  it  in 
the  drawer  of  the  safe,  which  was  used  as  the  money  drawer, 
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where  lie  was  accustomed  to  put  drafts  when  received  in  the 
absence  of  Mr.  Phelps,  and  that  Mr.  Phelps  took  it  from 
there,  as  he  supposes.  At  all  events,  this  draft  was  in  the 
hands  of  Mr.  Phelps,  as  clerk.  That  is  proved,  not  by  the 
evidence  of  any  person  who  saw  it  actually  in  his  hands,  but 
by  his  own  sign  manual  on  the  back  of  it,  which  is  as  follows : 
"  Pay  Charles  Hudson,  Esq.,  cashier,  or  order.  State  treasurer, 
per  Charles  H.  Phelps,  cashier."  It  is  proved  by  Mr.Wood,  and 
also  I  think  by  Mr.  Gallien,  that  the  whole  of  that  indorsement, 
except  the  words  "pay,"  "cashier,  or  order,"  is  in  the  hand- 
writing of  Mr.  Phelps,  so  that  its  actual  handling  by  the  pris- 
oner is  shown  by  this  indorsement.  And  from  this  fact,  also,  is 
to  be  derived  the  evidence  of  its  conversion  to  his  own  use. 
As  a  clerk  in  that  office,  he  had  no  discretion  as  to  the  use  of 
this  money.  It  was  his  duty  to  deposit  that  draft  in  one  of 
the  designated  banks  of  deposit  in  this  city,  so  that  the  state 
could  have  the  benefit  of  the  money.  The  bank  primarily 
for  the  purpose,  was  the  Commercial  Bank  of  the  city. 
Instead,  however,  of  doing  this,  he  sends  it,  as  we  infer  from 
its  reception  in  New  York,  and  from  the  indorsements,  to 
Mr.  F.  R.  Sherwin,  a  broker  in  New  York,  and  makes  it 
payable  to  Charles  Hudson,  who  is  the  cashier  of  F.  R.  Sher- 
win, who  seems  to  be  a  reputable  gentleman,  and  who  has 
remained  here  to  give  his  evidence,  whilst  his  former 
employer  has  gone  abroad.  It  would  seem  from  the  evi- 
dence of  Hudson,  that  a  deposit  ticket  was  made  up  of  this 
and  several  other  items,  and  it  was  taken  and  deposited  in 
the  Bank  of  North  America.  The  witnesses  do  not  swear 
that  they  remember  it  actually  went  there,  but  from  marks 
on  this  check,  and  from  the  deposit  ticket,  the  receiving  teller 
of  the  bank  has  no  doubt  it  passed  through  that  bank.  At 
all  events  a  draft  to  the  amount  of  $400,  or  check  to  the 
amount  of  $400,  on  the  Metropolitan  Bank  of  New  York, 
was  deposited  in  the  Bank  of  North  America  on  that  day, 
the  6th  of  September,  1873,  from  F.  R.  Sherwin,  and  I  leave 
it  to  you  to  say,  in  the  absence  of  any  explanation  on  the 
VOL.  XLIX  60 
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part  of  the  prisoner,  whether  it  is  not  a  legitimate  and  proper 
inference  from  this  evidence  that  this  was  the  identical  draft. 
At  all  events  it  is  admitted  in  this  case  that  this  draft  had 
not  gone  into  the  state  treasury.  It  was  not  deposited  in 
either  of  the  banks,  and  the  people  of  this  state  have  not  had 
the  benefit  of  this  money  which  was  raised  for  the  purpose 
of  paying  into  the  treasury  of  the  state.  It  went  elsewhere 
than  where  the  law  and  the  duty  of  the  prisoner  required  it 
to  go.  He  had  no  right  to  indorse  this  draft  in  the  way  he 
did  and  send,  or  cause  it  to  be  sent,  to  the  city  of  New  York 
for  any  purpose,  and  I  charge  you  that  if  you  find  that  he 
indorsed  this  draft,  "  Pay  Charles  Hudson,  Esq.,  cashier,  or 
order,"  and  sent  it  away  for  the  purpose  of  being  paid  to  the 
order  of  Mr.  Hudson,  then  it  was  a  conversion,  and  a  taking 
by  him  of  the  property.  Now,  you  are  to  find  these  facts. 
You  are  to  say  whether  there  be  any  escape  from  the  clear 
proof  on  this  point.  I  have  given  you  the  facts  as  I  under- 
stand them.  Of  course  you  have  the  right  to  differ  from  me, 
but,  gentlemen,  you  must  find  your  difference  from  the  evi- 
dence. You  have  taken  your  oaths  to  be  governed  and 
guided  by  it,  and  I  am  sure  neither  one  of  you  will  forget 
its  obligation. 

Then  the  next  question,  if  you  find  the  prisoner  took 
the  draft,  you  are  to  find  with  what  intent  he  took  it,  and 
you  are  to  say  whether  he  took  it  feloniously,  whether 
without  color  of  right  or  authority,  intending  to  deprive 
the  owner  of  it  permanently,  and  against  the  will  of  the 
owner.  Well,  if  it  was  taken,  I  know  of  no  evidence  in  the 
case  which  shows  this  was  taken  with  the  owner's  will.  There 
is  no  person  in  this  broad  state  that  could  give  him  the  right 
to  take  it  and  use  it  for  his  own  purposes,  if  he  did  take  it 
and  use  it  for  his  own  purposes.  I  know  of  no  evidence  in 
the  case,  if  there  is  you  will  find  it,  which  shows  that  any 
officer  of  the  state  authorized  him  to  take  it;  and  you  are 
further  to  say,  from  the  evidence,  what  color  of  right  or 
excuse  did  he  have  for  placing  this  indorsement  upon  this 
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draft,  and  causing  it  to  be  paid  to  the  order  of  Charles  Hud- 
son. No  instruction  which  he  had  received,  so  far  as  the 
court  knows  from  the  evidence,  justified  it.  On  the  contrary, 
it  was  against  his  instructions,  the  evidence  of  Mr.  Raines  is, 
to  send  the  draft  where  he  sent  it,  and  to  indorse  it  as  he  did 
indorse  it,  if  you  find  the  evidence  to  be  as  I  have  detailed. 
There  is  also  another  piece  of  evidence  in  the  case.  I  refer 
to  the  letter  testified  to  by  Mr.  Raines,  which  seems  to  imply 
that  the  prisoner  did  not  pretend  he  had  any  permission  to 
do  the  act,  because  he  writes  to  Mr.  Raines  to  apologize  for 
using  the  money  of  the  state,  and  hopes  to  be  able  by  and  by 
to  return  the  money.  You  are  to  say,  if  he  took  the  draft, 
with  what  intent  he  took  it.  Did  he  take  it  without  color  of 
excuse,  and  intend  to  deprive  the  owner  of  it  permanently  ? 
There  are  cases  where,  if  a  person  takes  the  property  of  the 
owner  against  his  will,  the  intent  to  commit  larceny  could 
not  be  inferred.  If  a  man  takes  .your  horse  to  ride  a 
little  way,  and  intending  to  return  and  returns  it,  that  is  no 
larceny,  if  the  jury  is  satisfied  he  had  no  intent  to  take  the 
property  permanently  ;  but  you  are  to  look  at  each  case  by 
itself,  and  form  your  judgment  of  the  intent  from  the 
surrounding  circumstances.  Now,  if  I  should  go  up  to  your 
horse,  and  deliberately  draw  a  pistol  and  shoot  the  horse  and 
kill  it,  everyone  would  say  I  meant  to  do  exactly  what  I  did 
do.  If  the  prisoner  at  the  bar  took  this  draft  and  used  it, 
and  put  it  beyond  his  power  to  return,  then,  gentlemen,  I 
submit  to  you  that  the  natural  inference  to  be  drawn  is,  that 
he  designed  to  deprive  the  state  of  the  draft  permanently. 
Much  has  been  said  in  regard  to  the  prisoner's  intent  to 
restore  the  money.  Restoration  of  the  money  would  not 
restore  the  property  taken,  and  for  that  reason  alone  he  could 
not  be  justified  ;  but  there  are  other  circumstances  in  the  case 
which  tend  to  show  that  this  point  is  not,  for  the  purpose  of 
the  trial,  well  taken,  if  you  find  the  facts  as  I  have  stated 
them.  Is  there  any  effort  shown  on  the  part  of  the  prisoner 
to  return  the  money  ?  Did  he  confess  in  Jersey  City 
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that  he  could  only  return  part  in  thirty  days,  and  the 
balance  in  two  or  three  months?  Did  he  refuse  to  tell 
where  a  part  of  the  money  of  the  state  wras  I  I  charge  you, 
then,  gentlemen,  that  if  he  actually  converted  this  draft  into 
money,  if  it  is  not  shown  that  he  had  the  pecuniary  ability 
to  return  this  money  at  once ;  if  it  be  shown  further  he  con- 
fessed he  was  unable  to  return  the  money,  and  that  he  refused 
to  disclose  where  it  wras,  then  his  pretended  ability  that  he 
hoped  to  be  able  to  return  the  money  at  some  future  day, 
cannot  be  any  defense  against  this  indictment.  Now,  in 
regard  to  these  facts  which  I  have  stated  thus  plumply  and 
roundly,  you  are  to  look  over  the  evidence  and  say  whether 
I  have  omitted  to  state  any  thing,  or  whether  the  evidence  is 
contrary  to  what  I  have  mentioned.  I  have  endeavored  to 
give  it  to  you  fairly  as  I  understand  it  to  be. 

A  good  deal  has  been  said  in  the  case  in  regard  to  the 
prisoner  being  the  possessor  of  the  draft,  and  because  he  was 
the  possessor  thereof  he  could  not  be  convicted  of  crime  of 
larceny.  It  is  true  as  a  legal  proposition  that  before  a  person 
can  be  convicted  of  larceny  for  taking  the  goods  of  some  other 
person,  the  owner  must  have  had  possession  of  the  property, 
and  if  the  draft  never  had  come  into  the  actual  possession  of 
the  state,  then  the  prisoner  could  not  be  convicted.  There 
has  been  some  curious  learning  displayed  on  the  question,  and 
I  want  to  read  you  some.  I  read  from  Wharton's  Criminal 
Law,  section  1860  :  "  It  will  be  seen  where  goods  are  delivered 
to  a  servant  for  his  master,  and  the  servant  steals  the  goods 
before  they  have  arrived  in  the  master's  possession,  this  is  no 
felony  at  common  law,  though  it  is  otherwise  when  the  goods 
have  reached  their  place  of  destination,  when  constructively 
the  possession  of  the  master  begins.  What  then  is  the  place 
of  destination  ?  It  is  reached  when  the  goods  have  been 
placed  in  the  master's  wagon,  even  though  it  is  driven  by  the 
servant,  and  if,  after  this,  the  servant  steals  them  from  this 
wagon,  it  is  larceny."  Again,  I  read  from  section  1846: 
"  When  a  clerk  is  in  possession,  but  without  any  discretion, 
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under  explicit  directions,  in  such  case  he  is  the  bare  servant, 
and  the  possession  is  that  of  his  employers,  and  if  he  steals 
the  goods  he  is  guilty  of  larceny.  Thus  a  confidential  clerk 
of  a  merchant  who  had  authority  to  get  his  master's  bills  dis- 
counted and  had  the  general  management  of  his  cash  con- 
cerns, took  a  bill  of  exchange  unindorsed,  got  it  discounted, 
and  absconded  with  the  produce  of  it;  the  offense  was  held 
larceny."  I  charge  you  as  the  law  that  if  the  prisoner  had 
the  possession  of  the  property  in  the  sense  in  which  criminal 
authors  use  the  word  "  possession,''  then  he  could  not  be  con- 
victed of  larceny ;  but,  and  you  will  pay  attention  here,  if 
you  find  from  the  evidence  in  this  case  that  this  draft  was  first 
sent  to  Nelson  K.  Hopkins,  the  comptroller  of  the  state,  and 
was  received  there  in  the  office  by  him  as  comptroller,  if  it 
was  then  indorsed  by  Henry  Gallien,  as  second  deputy  comp- 
troller, and  sent  to  the  office  of  the  state  treasurer,  and  there 
received  by  Mr.  "Wood  in  the  office  of  the  state  treasurer; 
that  Mr.  Wood  entered  this  draft  upon  the  daily  cash  receipts 
of  the  office,  or  rather  upon  the  book  of  the  daily  cash 
receipts,  as  having  been  received,  and  then  forwarded  this 
receipt : 

"  STATE  OF  NEW  YORK,      ) 
"  TREASURER'S  OFFICE,  j 

"  $1,285.25.     Received  from  W.  McPherson,  county  treas- 
urer of  Oneida,  $1,285.25,  on  account  of  state  tax. 

"  FULTON  PAUL. 
"  HENRY  GALLIEN, 

"  Second  Deputy  Comptroller." 

Then  I  charge  you  that  the  prisoner  had  not  the  possession 
of  that  draft  in  such  a  sense  that  he  could  not  be  convicted  of 
the  crime  of  larceny.  On  the  contrary,  I  charge  you  that  if 
this  draft  was  received  at  comptroller's  office,  sent  from  there 
to  the  treasurer's  office,  received  there  by  the  clerk  Wood, 
entered  by  Wood  upon  the  book  of  the  daily  cash  receipts, 
and  this  receipt  forwarded  for  it,  then  in  law  the  prisoner  had 
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not  the  possession  of  the  draft,  but  it  was  in  the  possession  of 
the  state,  and  when  he  took  it  and  converted  it  to  his  own 
use,  if  he  did  so  with  the  intent  to  convert  it  permanently  to 
his  own  use  against  the  owner's  will,  he  is  guilty  of  the  crime 
of  larceny  whereof  he  stands  indicted. 

I  know  of  no  other  question  of  fact  in  this  case  to  be  left 
to  you  other  than  these  three :  Did  the  prisoner  take  the 
draft?  Did  he  take  it  without  color  of  right,  authority, 
or  excuse,  against  the  will  of  the  owner,  intending  to 
appropriate  it  to  his  own  use  pemanently  ?  "Was  it  sent 
to  the  state  comptroller  and  received  by  him,  transferred 
thence  to  the  office  of  the  treasurer,  by  delivery  to  Mr. 
Wood,  the  clerk,  entered  upon  the  books  of  the  office, 
and  a  receipt  forwarded  ?  If  you  answer  all  these  questions 
in  the  affirmative,  you  must  find  the  prisoner  guilty  ;  if  either 
one  of  them  you  find  in  the  negative,  you  will  find  him  not 
guilty.  Now,  gentlemen,  you  have  no  right  arbitrarily  to 
reject  sworn  evidence.  You  cannot  say  I  refuse  to  believe 
that,  upon  my  mere  notion,  without  any  sort  of  reason  for  it. 
It  will  be  a  violation  of  your  oaths  so  to  do.  If  the  evidence 
points  to  the  prisoner's  guilt,  beyond  a  reasonable  doubt,  you 
must  convict  him.  It  is  necessary,  in  a  case  free  from  reason- 
able doubt,  that  you  should  do  so,  that  the  law  may  be  a 
terror  to  evil  doers  ;  if  not  free  from  reasonable  doubt,  you 
will  acquit  him,  because  the  innocent  should  not  suffer. 

I  had  omitted  to  charge  one  proposition  counsel  requested. 
If  you  find  the  facts  in  regard  to  the  draft  to  be  as  I  have 
mentioned,  that  it  was  delivered  to  the  comptroller  and 
transferred  to  the  treasurer's  office  as  I  have  detailed,  then  it 
matters  not  when  the  intent  to  steal  the  draft  was  formed,  if 
when  Phelps  first  saw  it,  or  at  any  time.  It  is  enough  that 
he  took  it  at  any  time,  without  color  of  right  or  authority, 
against  the  will  of  the  owner,  intending  permanently  to  con- 
vert it  to  his  own  use. 


NEW  YORK  PRACTICE  UEPOliTS. 


People  agt.  Plielps. 


ALBANY  OYER  AND  TERMINER. 
THE  PEOPLE  agt.  CHARLES  H.  PHELPS. 

Phelps  sentenced  ;  fifteen  years  at  hard  labor  in  the  Albany 
Penitentiary  /  judge  WESTBROOK'S  address  to  the  prisoner  j 
the  end  of  a  tedious  trial. 

THE  announcement  that  Chas.  H.  Phelps  was  to  receive 
sentence  Tuesday  morning,  on  the  three  indictments  on  which 
he  was  lately  found  guilty,  served  to  crowd  the  court  room  by 
ten  o'clock,  to  its  utmost  capacity.  Not  only  were  all  the 
seats  occupied,  but  the  standing  room  in  the  aisles  packed 
full. 

As  soon  as  the  court  had  been  opened,  judge  WESTBROOK 
announced  that  after  consultation  with  his  associates,  he  had 
concluded  to  pass  sentence  now. 

District  attorney  Moak  thereupon  moved  for  sentence 
upon  the  three  several  indictments. 

Judge  WESTBROOK  —  "  Charles  H.  Phelps,  stand  up." 

Phelps,  without  changing  countenance,  immediately  arose 
from  his  seat,  by  the  side  of  his  counsel,  directly  in  front  of 
the  bench. 

Judge  WESTBROOK  — "  What  have  you  to  say  why  sentence 
should  not  now  be  pronounced  on  you  under  the  first  indict- 
ment, for  larceny,  of  which  you  have  been  found  guilty  ?  " 

Phelps  —  "  Nothing." 

Judge  WESTBROOK  —  "  What  have  you  to  say  in  regard  to 
the  second  indictment,  why  sentence  should  not  now  be  pro- 
nounced upon  you  for  the  forgery  charged  therein,  and  of 
which  you  stand  convicted  ? " 

Phelps  — "Nothing." 
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Judge  WESTBROOK  —  "  What  have  you  to  say  in  regard  to 
the  third  indictment,  why  sentence  should  not  now  be  pro- 
nounced on  you  for  the  grand  larceny  charged  therein,  and 
of  which  you  stand  convicted  ?  " 

Phelps  —  "  Nothing." 

The  prisoner  was  then  sworn,  and,  in  response  to  the  usual 
questions  addressed  him  by  the  court,  responded  that  his  age 
was  forty-two,  that  he  was  born  in  Oneida  county,  that  he 
had  been  in  the  express  business,  and  that  he  had  no  trade. 

These  formalities  over,  judge  WESTBKOOK,  amid  a  breath- 
less silence,  proceeded  to  pronounce  sentence.  He  spoke  as 

follows : 

THE  SENTENCE. 

The  duty,  Charles  H.  Phelps,  which  the  court  is  called 
upon  to  discharge  this  morning,  is  almost  as  sad  and  painful 
to  them  as  it  possibly  can  be  to  you.  Whatever  doubts  exist 
as  to  the  legal  character  of  your  acts,  there  are  none  as  to 
their  moral  character.  Your  conscience  must  accord  with 
that  of  the  public  which  pronounces  you  guilty  of  a  violation 
of  that  Divine  command,  which  declares  "Thou  shalt  not 
steal." 

To  every  right-minded  man,  the  act  of  a  trusted  employe 
who  unlawfully  appropriates  his  employer's  money  to  his  own 
use,  evinces  a  heart  equally  depraved  with  that  of  the  thief 
who  stealthily  puts  his  hand  into  another's  pocket  and  filches 
therefrom  its  contents.  Nay,  in  the  former  case  there  is 
added  to  the  enormity  of  the  crime,  the  betrayal  of  trust,  and 
the  breaking  of  an  implied  promise,  at  least,  which  every 
hiring  to  serve  involves,  a  willful  disregard  of  a  plighted  word, 
therefore,  and  of  a  confident  repose  in  another's  honor,  which 
many  a  thief  would  respect. 

We  know  it  is  claimed  that  you  took  intending  to  return  ; 
but  the  enforced  borrowing  of  another's  money  by  an  unlaw- 
ful taking  against  the  owner's  will,  hoping,  by  subjecting  it 
to  the  hazard  of  gambling  speculation  to  return  its  equivalent, 
is  just  as  reprehensible  in  wholesome  morals  and  sound  pub- 
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lie  policy  as  the  taking  with  no  such  intent.  But  we  are  not 
certain  that  the  thought  of  restitution  was  with  you  a  con- 
trolling: one.  Your  acts  seem  to  have  been  committed  with 

O 

deliberation,  and  after  you  had  taken  the  advice  of  counsel  as 
to  their  legal  quality.  In  Jersey  City,  whilst  confessing  to 
the  state  treasurer,  Mr.  Thomas  Raines,  that  you  had  a  con- 
siderable part  of  the  money  under  your  control,  you  refused 
to  tell  where  it  was  or  to  restore  it  to  the  custody  of  the  state, 
unless  you  were  promised  immunity  from  punishment  and 
allowed  to  use  it  in  following  up  speculations,  alleging  that 
counsel  had  advised  you  that  the  law  could  not  punish  you, 
and  that  a  simple  breach  of  trust  was  the  limit  of  your  legal 
accountability.  As  we  have  not  the  whole  of  that  interview 
between  you  and  your  counsel  —  we  do  not  mean  any  of  the 
three  honorable  men  who  have  endeavored  to  shield  you  dur- 
ing these  recent  trials  —  we  pass  no  judgment  upon  the 
morality  of  that  advice,  but  we  do  say  that  it  is  unfortunate 
for  you  that  you  heard  and  heeded  it.  The  restoration  of  a 
considerable  sum  then,  instead  of  a  refusal,  would  have  had 
great  weight  in  determining  the  extent  of  the  punishment. 

This  advice,  however  unfortunate  as  it  was  to  you,  has  had, 
at  least  to  you  unexpected,  one  good  result.  It  has  brought 
you  face  to  face  with  the  violated  laws  of  the  state,  and  enabled 
this  court,  by  making  an  example  of  you,  to  say  to  all  who 
hold  similar  positions  of  trust,  and  who  need  the  terror  of 
present  punishment  to  keep  them  in  the  paths  of  rectitude, 
that  this  same  idea  of  a  "  breach  of  trust"  which  has  ruined 
many  a  trusted  clerk,  and  bankrupted  many  a  confiding 
employer,  is  unsound  in  law,  when  applied  to  persons  situated 
as  you  were,  and  to  transactions  such  as  those  in  which  you 
were  an  actor. 

All  has  been  done  for  you  by  learned  counsel  which  could 
have  be"en  done.  We  have  listened  to  their  arguments 
patiently,  and  weighed  them  with  unbiased  minds,  but  though 
skillfully  made  and  ably  presented,  they  have  failed  to  satisfy 
us  that  the  human  laws,  by  whose  authority  we  speak,  do  not, 
VOL.  XLIX  61 
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as  the  laws  of  God  surely  do,  pronounce  you  a  criminal  and 
amenable  for  their  violation.  That  they  do  so  regard  you  we 
fully  believe,  and  earnest  thought  and  further  examination 
have  only  deepened  and  made  clear  our  original  convictions 
expressed  in  your  hearing  early  in  the  progress  of  the  trials. 

Nothing  now  remains  but  to  pronounce  judgment  upon  you 
for  the  crimes  of  which  you  stand  convicted.  In  that  punish- 
ment which  we  have  the  right  to  inflict,  the  law  has  invested 
us  with  considerable  discretion.  In  fixing  its  limits,  remem- 
bering the  large  amount  of  money  taken  —  over  $300,000  — 
the  deliberation  with  which  you  perpetrated  the  crimes,  the 
fact  that  several  other  indictments  remain  untried,  and  above 
all  the  importance  of  an  example  to  repress  a  kind  of  crime 
very  frequent  of  late,  we  have  determined,  not,  as  we  hope 
tyrannically  or  vindictively,  but  with  a  conscious  sense  of  our 
own  responsibility  to  the  Great  Tribunal,  to  inflict  upon  you 
the  maximum  of  punishment. 

The  judgment  of  the  court  is  that  you,  Charles  IT.  Phelps, 
for  the  felony  and  grand  larceny  in  stealing  the  draft  of 
$7,500,  drawn  by  the  Farmers  and  Mechanics'  Savings  Bank 
of  the  city  of  Lockport,  by  S.  Curtis  Lewis,  its  secretary,  upon 
the  Central  National  Bank  of  New  York,  of  which  you  stand 
convicted,  be  confined  and  imprisoned  at  hard  labor  in  the 
penitentiary  of  the  county  of  Albany  for  the  period  of  five 
years. 

That  for  the  forgery  and  felony  in  making  a  false  entry 
upon  one  of  the  books  of  account  in  the  office  of  the  state 
treasurer,  of  which  you  stand  convicted,  you  be  confined  and 
imprisoned  at  hard  labor  in  the  penitentiary  of  the  county  of 
Albany  for  the  period  of  five  years,  to  commence  at  the  ter- 
mination of  the  imprisonment  to  which  you  have  been  adjudged 
for  the  crime  of  grand  larceny  in  stealing  the  draft  or  bill  of 
exchange  of  $7,500. 

That  for  the  felony  and  grand  larceny  in  stealing  the  draft 
or  bill  of  exchange  for  $400,  drawn  by  the  First  National 
Bank  of  Utica,  by  P.  V.  Rogers,  its  cashier,  upon  the  Metro- 
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politan  National  Bank  of  New  York,  of  which  you  stand 
convicted,  you  be  imprisoned  at  hard  labor  in  the  penitentiary 
of  the  county  of  Albany  for  the  period  of  five  years,  such 
imprison inent  to  commence  at  the  termination  of  the  second 
term  of  imprisonment,  to  which  you  have  been  adjudged  for 
the  crime  of  forgery  in  the  third  degree,  for  willfully  and 
feloniously  making  a  false  entry  in  one  of  the  books  of  account 
kept  in  the  office  of  the  treasurer  of  the  state  of  New  York. 
We  are  well  aware  that  this  is  a  severe  sentence.  May  it 
be  to  your  profit,  and  to  the  profit  of  all  who  contemplate 
similar  transactions. 

During  the  delivery  of  this  sentence  that  consigned  him  to 
a  living  grave  in  the  full  vigor  of  his  manhood  there  to  remain 
until  old  age  shall  have  overtaken  him,  Phelps  remained  to 
all  appearances  as  unmoved  as  if  he  was  merely  an  uncon- 
cerned spectator  of  the  scene  that  was  transpiring. 

His  hand,  while  he  held  the  Bible  during  the  administration 
of  the  oath,  showed  no  sign  of  unsteadiness,  and  his  face,  from 
the  commencement  to  the  end  of  judge  WESTBROOK'S  address, 
retained  the  same  impassive  expression  which  it  invariably 
bore  during  the  three  trials. 

Phelps  was  conveyed  to  the  penitentiary  within  whose 
t secure  walls  the  next  fifteen  years  of  his  life  are  to  be  spent, 
on  Wednesday  morning. 
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THE  KLUGMAN  CASE. 
Contempt  for  attempting  to  bribe  a  juror  on  a  criminal  trial. 

The  evidence  in  this  matter  was  sufficient  to  satisfy  the  court  that  the 
defendant  was  guilty  of  attempting  to  bribe  one  of  the  jurors  sworn  on 
the  Phelps  trial;  for  which  contempt  the  court  imposed  the  highest  pun- 
ishment upon  him  which  the  law  authorizes  —  to  jail  for  thirty  clays  and 
a  fine  for  the  sum  of 


The  prisoner  found  guilty  —  remarks  of  judge  WESTBROOK  — 
the  sentence. 

THE  case  of  David  Klugman,  charged  with  attempting  to 
bribe  a  juror  in  the  late  trial  of  Phelps,  was  continued  yester- 
day morning  before  justice  T.  R.  WESTBROOK.  The  case  was 
summed  up  on  the  part  of  the  prosecution  by  district  attorney 
Moak  at  the  opening  of  the  court.  Judge  WESTBROOK,  after 
a  brief  consultation  with  his  associates,  announced  his  decision 
as  follows  : 

JUDGE  WESTBROOK  ON  THE  CASE. 

After  the  cause  had  been  submitted  to  us  last  evening,  the 
court  held  a  consultation  in  regard  to  it,  and  have  come  to 
the  conclusion  that  the  defendant  is  guilty  of  the  contempt 
wherewith  he  is  charged.  The  reasons  which  induced  us  to 
reach  such  a  conclusion  were  also  discussed  ;  and  perhaps  it 
may  not  be  improper  to  state  those  reasons  that  the  public 
may  judge  as  to  the  justice  of  the  conclusion. 

The  charge  is  made  upon  the  oath  of  a  juror,  Abiah  P. 
Maben,  who  was  sworn  as  such  in  the  indictment  against 
Phelps  for  forgery,  that  the  accused,  David  Klugman,  under- 
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took  by  bribery  to  prevent  the  agreement  of  that  jury.  It  is 
sworn  to  positively.  All  the  circumstances  are  spread  out, 
and  if  this  affidavit  of  Maben  and  his  evidence  be  true,  it 
will  not  be  denied  that  the  prisoner  is  guilty  of  the  charge. 
As  the  prisoner  denies  the  truth  of  the  affidavit  of  Maben  so 
far  as  the  attempt  to  bribe  is  concerned,  we  must  look  at  the 
circumstances  and  see  whether  they  do  not  point  to  the  truth 
of  that  charge  made  by  the  juror. 

It  is  urged  that  Maben  has  concocted  this  story  for  the 
purpose  of  advancing  his  own  interests  ;  of  obtaining  a  better 
position  at  the  capitol  ;  because  he  knew  that  one  juror  had 
been  discharged  therefrom  for  refusing  to  agree  to  a  verdict 
convicting  Phelps. 

The  court  must  see  whether  this  theory  is  plausible  and  in 
harmony  with  the  facts  which  are  undenied,  for  thus  only  can 
its  truth  be  ascertained.  If  the  juror  had  designed  this,  we 
should  expect  to  see  him  following  Klugman  for  the  purpose 
of  bringing  about  an  interview  with  him,  so  that  the  attempt 
to  bribe  might  be  predicated  on  that  interview.  Instead  of 
this,  there  is  no  attempt  whatever  upon  the  part  of  Maben  to 
find  Klugman.  He  does  not  search  for  him.  He  does  not 
ask  for  him.  He  does  not  go  around  the  city  for  the  purpose 
of  finding  him,  but  he  attends  to  his  ordinary  business,  with- 
out seeking  Klugman,  and  without,  apparently,  having  any 
thought  in  regard  to  him. 

On  the  contrary,  in  the  ordinary  course  of  his  business, 
Maben  goes  to  Haines'  daguerrean  gallery,  and  upon  that 
morning  Klugman  finds  him  there.  There  is  no  proof  in  the 
cause  that  there  had  been  any  previous  work  done  by  Maben 
for  Klugman,  or  that  Maben  was  possessed  of  any  great  skill 
in  his  business,  which  made  his  employment  very  desirable. 
There  were  other  places  where  the  furniture  of  Klugman 
could  have  been  repaired,  and  it  seems  to  be  a  little  singular 
that  upon  that  particular  morning  Klugman  should  have  gone 
first  to  the  house  of  Mr.  Maben,  and,  not  finding  him  there, 
follow  him  to  the  capitol,  and  thence  to  Haines',  for  the  pur- 
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pose  of  having  him  repair  his  furniture.  And  then,  though 
he  wished  to  have  Maben  repair  it,  there  does  not  seem  to  be 
any  reason  why  he  should  take  this  extraordinary  trouble  to 
find  an  upholsterer  to  do  that  work  on  that  day.  Having 
found  him  at  Haines'  daguerrean  gallery,  he  sees  him  after 
waiting  a  few  moments.  This  part  of  the  case  is  proven  by 
the  evidence  of  Miss  Hattie  Young.  If  Klugman's  business 
was  simply  to  make  the  request  to  repair  the  furniture,  we  see 
no  reason  why  it  should  not  have  been  made  in  the  presence 
of  the  parties  in  the  daguerrean  gallery.  Instead  of  that, 
however,  he  asks  Maben  to  step  out  into  the  hall.  We  infer 
from  this  request  that  his  business  was  of  a  private  character 
and  that  he  did  not  wish  other  parties  to  hear  it.  They  go 
into  the  hall,  and  after  they  get  into  the  hall  Klugman  makes 
the  request  that  he  might  see  Maben  at  some  private  place, 
a  place  which  he  designated.  They  met  at  that  place,  and 
while  there  the  attempt  at  bribery  is  made,  according  to 
Maben's  evidence.  Counsel  for  defense  does  not  explain 
how  Maben  conceives  the  thought  to  make  this  charge  so 
suddenly.  If  it  was  the  result  of  a  diabolical  intent,  formed 
b}^  Maben  to  ruin  Klugman,  upon  so  slender  a  pretense  of 
self-benefit  as  the  theory  of  the  defense  imputes,  it  certainly 
was  very  quickly  conceived,  and  for  a  most  inadequate  and 
improbable  motive. 

The  juror,  after  this  attempt  is  made  as  he  says  to  bribe 
him,  and  the  subsequent  interview  at  the  segar  store  arranged, 
goes  to  the  office  of  Hamilton  Harris  and  tells  him  what  had 
taken  place,  and  says  to  Harris :  I  have  agreed  to  meet  Klug- 
man at  Hutman'a  segar  store  at  two  o'clock,  what  answer  shall 
I  make  to  him  ?  Now,  unless  this  interview  had  been  arranged, 
as  Maben  swears,  how  could  he  tell  Harris  this;  how  could 
he  know  that  Klugman  would  meet  him  at  Hutman's  store, 
unless  it  had  been  pre-arranged  ?  If  Klugman's  story  is  true, 
how  could  Maben  prophesy  an  interview  which  should  take 
place  at  Hutman's  at  the  precise  hour  named  ?  And  this 
statement,  in  advance,  that  the  meeting  would  take  place,  was 


NEW  YORK  PRACTICE  REPORTS.  487 


Klugman  Case. 


entirely  true,  for  the  interview  took  place  just  as  the  juror 
told  Harris  it  would.  If  there  had  been  no  promise  to  meet 
him  at  that  place,  it  would  have  been  simply  impossible  for 
Maben  to  tell  Mr.  Harris  it  would  take  place  at  that  time. 
He  proceeds  to  his  house  and  takes  dinner,  and  just  as  two 
o'clock  comes  he  reaches  Hutman's  segar  store. 

Right  on  the  very  tick  of  time,  according  to  promise,  Mr. 
Klugman  is  there.  After  getting  segars  they  walked  out 
together  to  the  door.  It  seems  that  in  this  going  to  the  door 
together  that  Klugman  was  seeking  a  conversation  with  him 
for  some  object.  If  not  for  the  purpose  Maben  says,  what 
was  it  for?  The  juror  then  answered  Klugman  as  Hamilton 
Harris  had  told  him.  Now  I  do  not  see,  looking  at  this  fact 
and  considering  the  further  fact  that  Klugman  followed  him 
from  place  to  place  seeking  a  private  interview  with  the  juror, 
how  they  can  be  explained  on  the  theory  of  defendant's  inno- 
cence ;  and  thus  reasoning  we  think  the  charge  is  sustained. 

Comments  have  been  made  as  to  the  previous  character  of 
Maben,  but  his  present  character  seems  to  stand  fair  in  the 
estimation  of  those  who  know  him.  Witnesses  say  that  it  at 
the  present  is  good,  though  at  one  time  in  his  past  life  he  was 
guilty  of  bad  conduct.  I  have  nothing  to  say  in  extenuation 
of  that  conduct,  but  I  believe  in  repentance,  and  believe  the 
very  worst  man  can  reform.  Very  often  the  best  of  us  do 
in  our  early  days  that  which  we  are  afterward  sorry  for. 
The  juror's  manner  on  the  stand  was  fair  and  honest,  and  he 
impressed  us  very  favorably. 

The  character  of  Klugman,  on  the  other  hand,  to  say  the 
least,  is  a  very  suspicious  one.  He  seems  to  have  been  guilty 
of  almost  the  identical  crime  for  which  Phelps  stands  con- 
victed, the  obtaining  of  money  of  others  and  feloniously 
appropriating  it  to  his  own  use.  For  these  reasons,  which 
we  have  thus  stated,  and  for  others  not  mentioned,  we  pro- 
nounce the  prisoner  guilty  of  the  contempt  wherewith  he  is 
charged. 
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THE  SENTENCE. 

Mr.  Klugrnan,  stand  up  !  We  have  endeavored  very  briefly, 
in  your  hearing,  to  state  the  reasons  which  have  induced  us 
to  find  you  guilty  of  the  contempt  wherewith  you  are  charged. 
It  is,  as  your  counsel  says,  a  very  serious  crime,  and  no  pun- 
ishment which  this  court  is  able  to  mete  out  to  you  is  ade- 
quate to  the  punishment  thereof.  If  any  contempt  of  court 
can  be  more  aggravated  than  another  your's  is  that  one.  The 
attempt  to  subvert  justice  by  bribery  is  horrible.  Every  good 
citizen  must  revolt  at  it ;  every  right-minded  person  must 
condemn  it. 

We  repeat,  for  conduct  such  as  you  have  been  guilty  of 
you  cannot  be  adequately  punished  by  this  court.  As  an 
officer  who  had  sworn  to  sustain  the  laws  of  the  state  you 
have  fulfilled  that  oath  only  by  breaking  those  laws  willfully 
and  without  any  regard  for  the  consequences,  and  in  the 
most  shameful  manner.  It  would  be  a  mockery  of  justice 
if  we  should  impose  upon  you  any  thing  less  than  the  very 
highest  punishment.  We  are  limited  in  the  punishment 
upon  this  proceeding.  That,  however,  which  we  propose  to 
inflict  will  not  prevent  your  indictment  by  the  grand  jury  for 
the  same  contempt,  and  also  for  an  attempt  to  bribe  a  juror. 

The  justice  of  the  sentence  which  we  are  about  to  impose 
will  be  concurred  in  by  every  honest  man  and  by  every  right- 
minded  citizen.  As  punishment  for  your  contempt  you  will 
be  committed  to  the  county  jail  for  the  space  of  thirty  days. 
You  are  further  fined  the  sum  of  $250,  and  will  stand  com- 
mitted until  that  fine  is  paid,  such  commitment  for  non-pay- 
ment of  the  fine  to  be  for  thirty  days. 

Klugman  was  then  taken  from  the  court  in  charge  of  an 
officer. 
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REAL   ESTATE   TRUST   COMPANY   agt.  JACOB   T.  SEAGREAVE 

and  others. 

Mortgage  —  usury  —  estoppel. 

Where,  upon  the  assignment  of  a  mortgage,  the  mortgagee  covenanted 
that  the  principal  sum  was  due  and  owing  upon  the  mortgage,  the  assign- 
ment being  also  accompanied  by  an  affidavit  of  the  mortgagor,  in  which 
he  stated  that  the  mortgage  was  a  good  and  valid  lieu  on  the  premises 
for  the  full  amount,  and  that  there  was  no  offset,  counter-claim  or  other 
matter  affecting  the  validit}-  of  the  mortgage  and  the  whole  amount 
secured  thereby.  And  it  further  appeared  that  the  plaintilf  purchased 
the  mortgage  of  the  mortgagee,  believing  the  statements  of  the  guar- 
antee and  affidavit  to  be  true,  and  relied  upon  their  truthfulness  : 

IIM,  that  under  such  circumstances  the  defendants,  the  mortgagor  and 
mortgagee,  and  those  claiming  an  interest  in  the  premises  under  the 
mortgagor,  are  estopped  from  controverting  the  truthfulness  of  the 
statements  contained  in  the  affidavit  and  guarantee. 

The  law  presumes  that  statements  and  affirmations  so  solemnly  made  are 
true,  rather  than  false,  and  persons  acting  in  good  faith  may  reasonably 
give  full  reliance  to  them. 

But  if  the  making  of  the  affidavit  and  the  giving  of  the  guarantee  were 
exacted  by  the  plaintiff  as  expedients  or  contrivances  to  cover  the  vice 
of  usury,  the  truth  may  be  shown. 

New  York  Special  Term,  February,  1875. 
Henry  E.  Davix,  for  plaintiff. 
M.  B.  Smith,  for  defendant. 

VAN  VORST,  J.  —  When  Potter,  the  mortgagee,  assigned  to 
the  plaintiff  the  mortgage  in  question,  he  under  his  hand  and 
seal  covenanted  and  agreed  with  the  plaintiff,  that  the  full 
principal  sum  of  $40,000,  with  interest  from  the  1st  day  of 
February,  1873,  was  then  due  and  owing  in  respect  of  the 
VOL.  XLIX  62 
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mortgage,  and  he  guaranteed  the  payment  of  the  same.  The 
mortgagor,  Seagreave,  also -made  an  affidavit,  in  which  he 
stated,  that  the  mortgage  was  a  good  and  bonafide  lien  on 
the  premises,  for  the  full  amount  of  $40,000,  and  that  there 
was  no  oifset,  counter-claim,  or  other  matter  whatsoever 
affecting  the  validity  of  the  mortgage,  or  the  payment  of  the 
whole  amount  secured  thereby. 

The  officers  and  agents  of  the  plaintiff,  who  transacted  the 
business,  have  testified  that  they  purchased  the  mortgage  of 
the  defendant  Potter,  believing  the  statements  of  the  guar- 
antee and  affidavit  to  be  true,  and  relied  upon  their  truthful- 
ness in  purchasing  the  security. 

Under  such  circumstances,  the  defendants,  the  mortgagor 
and  mortgagee,  and  those  claiming  an  interest  in  the  premises 
under  the  mortgagor,  should  be  estopped  from  controverting 
the  truthfulness  of  the  statements  contained  in  the  affidavit, 
assignment  and  guarantee,  with  respect  to  the  validity  of  the 
mortgage,  and  its  goodness  for  the  fujl  amount  secured 
thereby.  The  plaintiff,  if  acting  in  good  faith,  would  be 
justified  in  giving  full  credit  to  such  statements. 

The  law  presumes  that  statements  and  affirmations,  so 
solemnly  made,  are  true,  rather  than  false,  and  persons 
acting  in  good  faith,  may  reasonably  give  full  reliance  to  them. 

But  at  the  same  time,  the  defendant  might  without  doubt, 
if  the  facts  are  so,  prove  that  the  plaintiff  did  not  take  the 
mortgage  on  any  such  reliance,  and  was  not  acting  in  good 
faith ;  that  he  knew  that  the  mortgage  was  not  a  good  and 
valid  lien  on  the  premises,  and  that  there  was  in  fact  nothing 
due  thereon.  They  might  show  that  the  plaintiff,  at  the  time 
he  took  the  assignment,  knew  that  the  bond  and  mortgage 
were  made  simply  for  the  purpose  of  raising  money,  and  had 
no  valid  legal  existence,  and  that  such  assignment  and  sale 
were  made  at  an  usurious  rate  of  interest,  and  that  the  state- 
ments in  both  the  guarantee  and  affidavit,  were  untrue  to  the 
knowledge  of  the  plaintiff  at  the  time  he  purchased  the 
mortgage,  and  that  the  giving  of  such  covenant  and  guarantee 
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and  the  making  of  such  affidavit  were,  to  the  knowledge  of 
the  plaintiff,  corrupt  expedients  to  cover  the  vice  of  usury  in 
the  transaction. 

The  defendants  would  be  at  liberty,  under  the  good  policy 
of  the  law,  to  give  evidence  of  any  facts  and  circumstances, 
which  would  impeach  the  good  faith  of  the  plaintiff,  and  show 
a  non-reliance  upon  the  statements  of  the  covenant  and  affi- 
davit. For  it  would  seem  to  be  clear,  that  if  the  plaintiff, 
knowing  their  falsity,  exacted  such  guarantee  and  affidavit, 
as  part  of  a  scheme,  to  give  an  appearance  only  of  honesty, 
to  an  usurious  transaction,  he  should  not  be  allowed,  in  a 
court  of  equity,  to  set  up  such  false  statement  and  affirma- 
tion, however  formally  made,  as  an  estoppel.  The  truth 
should  not  be  excluded  by  any  such  wicked  shifts  and  cun- 
ning contrivances. 

But,  however  the  truth  may  be  with  respect  to  the  bond 
and  mortgage  in  question,  the  evidence  advanced  on  the 
plaintiff 's  behalf,  satisfactorily  establishes,  that  he  purchase 
the  bond  and  mortgage,  believing  the  same  to  be  a  good  and 
valid  security  for  the  whole  amount  thereof;  that  he  did 
rely  upon  the  statements  contained  in  the  covenant,  guar- 
antee and  affidavit,  and  other  affirmations  of  the  defendants, 
the  mortgagor  and  the  mortgagee,  and  upon  their  truthfulness. 

There  is  no  satisfactory  evidence  of  any  knowledge  in  the 
plaintiff,  or  its  agents  or  attorney  to  the  contrary,  nor  any 
reason  to  question  their  good  faith  in  the  transaction. 

In  order  to  subject  this  mortgage  to  the  vice  of  usury  in 
its  execution  and  negotiation  to  this  plaintiff,  there  must  be 
evidence,  and  that  of  a  satisfactory  character,  to  establish  a 
corrupt  agreement  between  Potter,  Seagreave  and  the  plain- 
tiff, to  avoid  the  statute  against  usury.  The  evidence  fails 
entirely  to  implicate  the  plaintiff  in  any  false  statements  Sea- 
greave and  Potter  may  have  made,  or  in  manner  to  impeach 
the  mortgage,  as  a  good  and  valid  security  in  law,  in  the 
plaintiff's  hands,  for  the  whole  amount  thereof. 

There  should  be  judgment  of  foreclosure  and  sale. 
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WILLIAM  A.  ROUSSEAU  agt.  THE  CITY  OF  TEOY. 

BigJit  to  appropriate  a  burial  ground  held  by  a  city  to  another  purpose. 

Where,  in  1796.  the  city  (then  village)  of  Troy  accepted  a  deed  of  a  plot 
of  ground  therein  from  the  original  owner  "  for  the  purpose  of  a  burial 
ground,"  which  has  ever  since  been  used  for  that  purpose,  it  seems  that 
the  city  cannot  appropriate  the  ground  for  any  other  purpose. 

But  a  citizen  of  Troy  having  a  grandfather  buried  upon  the  premises  has 
no  such  special  interest  or  rights  to  be  thereby  affected  different  from 
many  other  inhabitants  of  Troy,  that  he  can  sustain  an  action  to  restrain 
the  city  from  appropriating  the  premises  to  other  purposes.  The 
inhabitants  of  Troy  are  all  affected,  and  no  one  person  can  become  the 
champion  of  the  whole  to  give  him  a  standing  in  court. 

Ulster  Special  Term,  July,  1875. 

APPLICATION  for  an  injunction  to  restrain  the  defendant 
from  appropriating  and  using  a  lot  in  the  city,  conreyed  to  it 
for  burial  purposes,  to  erect  thereon  a  city  hall. 

John  B.  Gale,  for  motion. 

R.  A,  Parmenter,  for  city  and  opposed. 

WESTBROOK,  J.  —  Waiving  one  of  the  points  urged  by  the 
plaintiff,  that  as  early  as  the  year  1786,  Mr.  Jacob  D.  Yan- 
derheyden,  who  was  then  the  owner  of  the  premises  in  ques- 
tion, dedicated  them  to  the  public  as  a  burial  lot,  these 
facts  are  uncontradicted :  On  the  20th  day  of  May,  1796,  the 
city,  then  the  village  of  Troy,  accepted  from  the  said  Yan- 
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derheyden  a  conveyance  of  the  plot  of  land  "  for  the  purpose 
of  a  burial  ground,"  and  to  hold  the  same  only  to  such  spe- 
cial use.  In  conformity  with  the  terms  of  the  deed,  the 
premises  have  been  used  for  that  purpose  ever  since,  though 
as  early  as  1821,  all  burials,  except  still-born  infants,  were 
prohibited  therein,  and  although  since  the  year  1830  burials 
have  been  very  infrequent  within  the  enclosure. 

Holding  the  title  to  the  premises,  not  as  absolute  owner, 
but  simply  and  only  for  the  purpose  specified  in  the  deed,  it 
is  not  readily  seen  how  the  defendant  can  legally  divest  itself 
of  the  trust  and  appropriate  the  land  to  its  own  use  for  city 
purposes,  and  erect  thereon  a  building  required  for  the  trans- 
action of  its  municipal  business.  Had  the  property  been 
conveyed  to  an  individual,  to  be  held  for  the  same  object, 
and  he  had  accepted  the  trust,  could  he,  in  violation  thereof, 
remove  the  bodies  there  reposing  and  proceed  to  erect  a 
dwelling  thereon  for  his  own  occupation  ?  I  see  no  differ- 
ence between  the  two  cases.  The  fact  that  the  custodian  of 
the  title,  and  the  trustee  to  carry  out  the  interest  of  the  grant, 
is  a  municipal  corporation,  does  not  impair  the  force  of  the 
argument.  The  one  has  no  greater  right  to  use  the  premises 
for  his  own  purposes  than  the  other. 

This  point  is  not  at  all  controlled  by  the  case  of  The  Cor- 
poration of  the  Brick  Presbyterian  Church  in  the  City  of 
New  York  agt.  T/te  Mayor,  cfec.,  of  the  City  of  New  York 
(Cowen,  538).  The  corporation  of  the  city  had  conveyed  to 
the  church  a  plot  of  ground  for  a  cemetery.  Empowered  by 
an  act  of  the  legislature  of  the  state  so  to  do,  the  defendants 
had  prohibited  the  use  of  the  ground  for  that  purpose.  The 
court  held  that  they  could  not  by  their  contract,  i.  e.,  the  cove- 
nant for  quiet  enjoyment  in  the  deed,  "  control  or  embarrass 
their  legislative  powers  and  duties,"  and  that  their  ordinance 
repealed  the  covenants.  So  by  the  acceptance  of  this  grant, 
the  corporation  of  the  city  of  Troy  could  not  divest  itself  of 
the  power  which  it  possessed,  to  prohibit,  for  sanitary  reasons, 
burials  in  the  lots.  But  this  is  a  very  different  thing  from  its 


494:  NEW  YORK  PRACTICE  REPORTS. 

Rousseau  agt.  City  of  Troy. 

right  to  appropriate  and  use  the  property  for  its  own,  and  a 
different  purpose  from  that  expressed  in  the  deed. 

Neither  is  this  cause  controlled  by  those  wherein  it  has 
been  held  that  the  owner  of  a  pew  in  a  church  building 
holds  it  subordinate  to  the  power  of  the  corporation  to  take 
down  the  edifice  and  erect  a  new  one.  This  power  is  implied 
from  the  nature  of  the  thing  conveyed,  which  can  only  exist 
while  the  structure  remains.  But  suppose  the  pew  owner, 
who  takes  the  title  for  the  uses  and  purposes  for  which  a  pew 
is  designed,  should  undertake  to  use  it  for  some  other  object 
than  that  specified  in  or  implied  from  the  nature  of  the 
grant,  could  he  be  restrained  ?  The  answer  is  obvious. 

Neither  do  I  question  the  power  and  right  of  defendant  to 
remove  the  dead,  when  this  is  necessary  for  sanitary  reasons, 
though  from  the  long  length  of  time  which  has  elapsed  since 
burials  have  taken  place  therein  (if  the  answer  be  true),  it  is 
difficult  to  see  the  existence  of  any  such  reasons,  and  they 
must  exjst  to  justify  it.  All  this  fails  to  meet  the  point, 
which  is,  that  a  trustee  holding  property  for  the  purpose 
expressed  in  the  grant  cannot,  in  violation  of  the  trust,  con- 
vert the  premises  so  held  to  his,  or  its  own  uses.  Such  a 
proposition,  it  seems  to  me,  shocks  the  moral  sense  and  can- 
not be  maintained. 

As  I  have  determined  to  deny  the  application  for  another 
reason,  which  I  shall  presently  state,  it  was  perhaps  unneces- 
sary for  me  to  give  expression  to  the  views  thus  far  advanced. 
In  a  work  involving  so  large  an  outlay  of  money  as  that  con- 
templated in  this  instance,  I  thought  it  but  just  to  the  repre- 
sentatives of  the  inhabitants  of  an  enterprising  city  to  state 
what  seemed  to  me  difficulties  in  the  way  of  the  execution 
of  their  project.  Doubtless  they  have  not  escaped  the  con- 
sideration of  their  learned  counsel,  who  may  have  a  sufficient 
answer  to  them,  depending  upon  facts  or  reasons  not  stated 
or  apparent  to  me.  As  the  questions  may  arise  in  another 
form,  I  prefer  to  state  them  now,  rather  as  an  enunciation  of 
present  impressions  than  as  formal  and  deliberate  opinions. 
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The  necessity  of  a  speedy  adjudication  of  this  application 
was  more  important  than  a  deliberate  judgment  upon  a  mat- 
ter not  absolutely  necessary  to  the  determination  of  this 
motion,  which  I  think  cannot  be  granted  for  the  reason  that 
this  plaintiff  has  no  standing  upon  which  this  action  can  be 
maintained. 

The  act  sought  to  be  enjoined  —  the  diversion  of  the  prop- 
erty held  by  the  defendant  to  an  object  different  from  that 
specified  in  the  grant  under  which  it  is  held  —  does  the  plain- 
tiff no  more  injury  than  all  the  other  inhabitants  of  the 
city ;  he  has  no  special  property  in  the  premises,  and  the 
prospective  advantages,  if  any,  to  be  derived  from  the  right 
to  a  burial  therein,  and  the  wounding  and  laceration  of  feel- 
ing caused  by  the  removal  of  the  remains  of  kin  and  friends, 
he  shares  with  many  others.  The  inhabitants  of  Troy  are 
all  affected,  and  no  one  person  can  become  the  champion  of 
the  whole.  This  doctrine  is  so  well  settled  that  the  citation 
of  authority  is  unnecessary. 

This  point  did  not  escape  the  attention  of  the  learned  coun- 
sel for  the  plaintiff;  he  argued  that  when  the  kin  of  any  man 
had  been  deposited  in  this  tot,  then  such  person  had  a  special 
interest  in  the  maintenance  of  the  premises  intact  for  the  pur- 
poses to  which  they  had  been  dedicated,  in  which  the  other 
inhabitants  did  not  share.  This  is  true  in  one  sense,  though 
not  in  the  legal  sense  in  which  it  was  sought  to  be  applied. 
The  special  interest  which  the  party  must  have  to  bring  the 
action  must  be  something  more  than  a  greater  attachment  to 
the  sanctity  of  the  spot  growing  out  of  his  reverence  to  the 
loved,  who  are  there  hidden  from  sight.  It  must,  it  seems 
to  me,  be  a  violation  of  some  right  of  which  he  is  the  lawful 
custodian.  The  dead  whom  he  seeks  to  protect,  no  matter 
how  dear  to  him,  are  not  his  dead  in  a  legal  sense.  The 
plaintiff  owns  no  burial  plot  within  the  ground,  and  the 
nearest  relative  to  him  there  interred  is  his  grandfather,  and 
his  father  the  son  of  the  dead  ancestor,  is  still  living.  To 
the  father  (see  tlie  very  learned  and  able  opinion  and  report 
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of  Samuel  B.  Ruggles  on  the  "  Law  of  Burial"  contained 
by  way  of  appendix  in  4  Bradford,  page  503  ;  see  conclusion 
in  page  532)  "  as  the  next  of  kin  belongs  exclusively  the 
right  to  bury  *  *  *  and  to  preserve"  the  corpse  of  his 
father,  and  the  grandfather  of  the  plaintiff.  He  is  not  a 
party  to  this  suit ;  and  whilst  respecting  the  instincts  and 
feelings  of  the  party  who  has  brought  the  action,  I  cannot 
hold  that  he  will  sustain  such  a  special  injury  sought  to  be 
prevented,  as  will  enable  him  to  maintain  this  action. 

The  application  for  an  injunction  must  be  refused,  but  as 
the  right  of  the  defendant  to  do  the  act  sought  to  be  enjoined 
is  very  doubtful,  no  costs  are  awarded. 
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CORTLAND  COUNTY  COURT. 

PATRICK  LILLIS  agt.  CORNELIUS  O'CONNER. 
Costs  in  an  action  of  assault  and  battery. 

In  an  action  for  assault  and  battery  where  the  plaintiff  recovers  six  cents 
damages  and  the  judge  certifies  that  title  to  laud  came  in  question  on 
the  trial,  the  plaintiff  is  entitled  to  full  costs. 

Section  304  of  the  Code  has  not  repealed  or  changed  the  Revised  Statutes 
on  the  subject  of  costs. 

Shankland  cfe  Shankland,  attorneys  for  plaintiff. 
M.  M.  Waters,  attorney  for  defendant. 

A.  P.  SMITH,  C.  J.  —  This  is  a  motion  made  by  defendant 
to  strike  out  the  costs  of  the  plaintiff  as  taxed  by  the  clerk 
of  Cortland  county  and  for  a  relaxation  and  allowance  of 
only  six  cents  costs  to  the  plaintiff,  and  for  an  order  setting 
aside  plaintiff's  execution. 

This  action  was  originally  brought  in  the  county  court  to 
recover  $1,000  for  an  assault  and  battery.  The  answer 
averred,  and  the  proof  on  the  trial  tended  to  show,  that  the 
defendant  was  the  owner  of  the  locus  in  quo  where  the  assault 
occurred.  The  jury  rendered  a  verdict  for  the  plaintiff  for 
six  cents  damages,  and  on  application  to  me  I  granted  the 
usual  certificate,  that  title  to  land  came  in  question  on  the 
trial.  Under  the  defendant's  objections,  the  clerk  of  Cort- 
land county  taxed  a  full  bill  of  costs  to  the  plaintiff,  and  the 
single  question  is  now  presented,  whether  the  plaintiff'  is 
entitled  to  a  full  bill  of  costs,  or  to  the  amount  only  of  six 
cents  costs. 

VOL.  XLIX  63 
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By  the  Revised  Statutes  (2  E.  S.,  p.  509  \%nd  ed.J)  the 
plaintiff  on  recovery  was  entitled  to  full  costs.  "  2.  In  all 
actions  in  which  the  title  to  lands  or  tenements,  or  a  right 
of  way,  or  a  right  by  prescription  or  otherwise  to  any  ease- 
ment in  any  lands,  or  to  overflow  the  same,  or  to  do  any  other 
injury  thereon  shall  have  been  put  in  issue  by  the  pleadings 
or  shall  have  come  in  question  on  the  trial  of  the  cause." 

It  was  there  further  provided :  "  Section  6.  If  the 
plaintiff  in  an  action  for  assault,  battery,  &c.,  brought  in  the 
supreme  court,  recover  fifty  dollars  or  less,  such  plaintiff 
shall  recover  no  more  costs  than  damages." 

Under  this  law  the  supreme  court  at  general  term  in  1848 
decided  that  in  an  action  for  assault  and  battery  where  the 
title  to  land  was  set  up  in  the  answer  and  came  in  issue  on 
the  trial  and  the  plaintiff  recovered  less  than  fifty  dollars,  he 
was  entitled  to  full  costs  (Dinehart  agt.  Wells,  2  Barb.,  432). 

The  defendant  admits  that  the  title  to  lands  came  in  ques- 
tion in  this  case  and  that  the  certificate  was  properly  given 
and  that  if  the  law  stood  now  as  it  did  in  1848  the  case  of 
Dinehart  agt.  Wells  (supra),  would  be  controlling.  But  he 
draws  a  distinction  between  the  Revised  Statutes  under  which 
that  decision  was  made,  and  section  304  of  the  Code  now 
in  force,  in  this :  That  the  language  of  section  3,  subdivision 
2,  of  the  Revised  Statutes,  said  in  all  actions  wherein  the 
title,  &Q.,  came  in  question,  the.  plaintiff  should  recover  full 
costs,  whereas  the  Code  says:'  "  1.  In  an  action,  &c.,  or 
when  a  claim  of  title  to  real  property  arises,"  &c. 

And  he  makes  the  further  distinction,  that  section  6  of  the 
Revised  Statutes  provided  for  a  separate  class  of  actions,  as 
assaults,  &c.,  whereas  the  Code  in  less  general  terms  provides 
for  cases  in  which  title  to  lands  comes  in  question,  and  then 
by  the  word  "  but "  introduces  an  exception  that  in  cases  of 
assault,  &c.,  no  more  costs  than  damages  shall  be  recovered  in 
cases  like  the  present  where  less  than  fifty  dollars  is  recovered, 
and  insists  that  now  though  the  title  to  lands  comes  in  ques- 
tion, if  the  action  is  for  assault  and  battery,  the  plaintiff 
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recovering  less  than  fifty  dollars  recovers  no  more  costs  than 
damages. 

In  Rathbone  agt.  Me  Connell  (21  N.  Y.,  468),  the  court  of 
appeals,  in  speaking  of  section  304  of  the  Code  and  the 
Revised  Statutes  above  quoted,  says,  DENIO,  J. :  "  And  I  am 
of  the  opinion  that  the  same  construction  ought  to  be  given 
to  the  section  of  the  Code  under  consideration  though  the 
language  is  much  less  explicit." 

In  'Utter  agt.  Gifford  (25  How.,  299),  judge  HOGEBOOM, 
with  the  concurrence  of  his  brethren  comes  to  the  conclusion 
that  the  Revised  Statutes  on  the  subject  of  costs  is  not 
repealed  either  expressly  or  by  implication  by  section  304  of 
the  Code.  The  last  two  cases  cited  are  not  like  the  one  at 
bar  in  that  they  are  not  for  assault  or  any  of  the  actions 
mentioned  in  the  exception. 

But  they  furnish  some  light  as  the  opinions  of  learned 
judges  upon  the  question  of  the  intention  of  the  legislature 
to  effect  a  change  in  the  law  regulating  the  costs,  by  the 
enactment  of  section  304  of  the  Code.  They  say  that  no 
change  was  intended,  and  so  it  seems  to  me. 

It  is  conceded  that  the  language  is  slightly  changed  and 
several  of  the  sections  of  the  Revised  Statutes  are  gathered 
together  and  put  into  one.  But  it  seems  to  me  that  they 
mean  the  same  thing  and  that  Dinekart  agt.  Wells  (supra\  is 
an  authority  directly  in  point  in  favor  of  the  plaintiff. 

The  rule  is  well  established,  "  where  a  law,  antecedently  to 
a  revision  of  a  statute  is  settled  either  by  a  clear  expression 
in  the  statute  or  by  adjudication  on  them,  the  mere  change 
of  phraseology  shall  not  be  deemed  a  change  of  the  law  " 
(SedgwicTc  on  Statute,  428,  429  ;  12  Sup.  Court  Rep.,  145). 

The  motion  is  denied  with  ten  dollars  costs. 
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NEW  YORK  COMMON  PLEAS. 
HAKMON  D.  HULL  et  al.  agt.  VIRGIL  L'EPLATTIMEB,  Jr.,  et  al. 

Punishment  for  contempt  in  putting  in  insufficient  bail. 

The  agent  of  a  party  to  a  suit  who  procures  a  surety  to  make  a  false  affi- 
davit in  justification,  or  who  knowingly  procures  an  utterly  insufficient 
surety  and  represents  him,  or  causes  him  to  represent  himself,  to  the 
court  sufficient,  and  induces  him  to  take  a  false  oath  to  the  same  end, 
will  be  punished  for  contempt  although  not  a  party  to  the  suit. 

Special  Term,  May,  1875. . 

APPLICATION  by  plaintiffs  for  attachment  against  James 
Lee,  for  contempt,  in  putting  in  fictitious  sureties  on  appeal, 
and  for  other  misconduct. 

Charles  Lee  Clarke  for  plaintiffs. 
Thomas  Stevenson  for  James  Lee. 

J.  F.  DALY,  J. — In  an  action  brought  by  Emeline  Lee 
against  Harmon  D.  Hull  and  Anna  C.  Hull,  the  defendants 
obtained  a  judgment  against  the  plaintiff  for  $197  costs,  on 
April  7,  1873,  in  this  court.  An  appeal  was  taken  by  Eme- 
line Lee,  the  plaintiff,  from  that  judgment,  and  an  undertak- 
ing given ;  Yirgil  L'Eplattimer,  Jr.,  was  one  of  the  sureties 
in  the  undertaking.  The  sureties  were  excepted  to,  and  upon 
justification,  L'Eplattimer  swore  that  he  was  an  importer  of 
Swiss  Balsam,  at  147^-  Franklin  street;  that  he  was  a  house- 
holder in  this  city,  and  was  worth  $1,000  over  all  his  debts 
and  liabilities.  It  now  appears  that  L'Eplattimer,  at  the 
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time  he  executed  the  undertaking  and  made  the  oath  on  his 
justification,  was  under  the  age  of  twenty-one  years  ;  that  he 
was  not  an  importer,  but  a  sign  painter ;  that  he  lived  with 
his  father.  Action  was  brought  and  judgment  recovered 
against  him  on  the  undertaking  for  $325.90,  and  execution 
issued,  which  was  returned  nulla  bona. 

The  evidence  before  me  on  this  application  satisfied  me 
that  L'Eplattimer  and  James  Lee  united  in  the  scheme  to 
offer  a  worthless  surety  on  the  undertaking,  and  for  that  pur- 
pose deceived  the  attorney  for  the  appellant  as  well  as  the 
respondent  and  the  court  in  representing  the  surety  to  be  of 
full  age,  to  be  an  importer,  a  householder,  and  a  sufficient 
surety.  James  Lee  is  the  husband  of  the  appellant  Emeline 
Lee ;  he  took  entire  charge  for  his  wife  of  the  litigation,  and 
procured  the  sureties  on  the  appeal. 

The  letter  written  by  James  Lee,  to  the  father  of  the 
surety,  instructing  him  to  "  put  your  folks  on  the  guard  as 
to  how  to  answer  any  one  that  might  inquire  as  to  your  son 
being  an  importer,  &c.,"  is  not  consistent  with  his  innocence 
of  the  imposition  that  had  been  practiced,  but  indicates  a 
guilty  knowledge  of  it.  The  elder  L'Eplattimer  was  the 
agent  of  James  Lee,  to  collect  rents,  &c.,  and  was  acting 
confidentially  for  him  in  several  matters ;  and  the  relations 
between  them  confirm  the  statements  in  L'Eplattimer's 
deposition  as  to  the  conversations  in  which  Lee  was  informed 
of  the  truth  as  to  the  surety's  age,  business,  &c.  James  Lee, 
therefore,  knowingly  caused  the  undertaking  to  be  given, 
and  the  justification  by  the  surety  in  which  the  false  state- 
ments were  made.  Lee  went  with  the  surety  to  the  office  of 
the  appellant's  attorney  to  have  the  undertaking  executed, 
and  went  to  the  court  with  the  attorney  and  surety  to 
justify. 

While  it  may  be  doubtful  if  James  Lee,  who  was  not  a 
party  to  the  suit  in  which  the  undertaking  was  given,  can 
be  punished  under  the  provisions  of  the  second  subdivision 
of  section  1  of  title  3  (2  R.  £,  534),  providing  for  the  pun- 
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ishment  of  "  parties  to  suits  for  putting  in  fictitious  bail  or 
sureties,"  he  is  liable  to  punishment,  even  as  a  stranger  to 
the  action,  under  the  general  provisions  of  the  eighth  subdi- 
vision of  the  same  section  and  title  of  the  Revised  Statutes. 
The  statute  provides  that  every  court  of  record  shall  have 
power  to  punish  by  fine  and  imprisonment  any  misconduct 
by  which  the  rights  or  remedies  of  a  party  in  a  cause  may  be 
defeated,  impaired,  impeded  or  prejudiced,  in  "all  other 
cases  where  attachments  and  proceedings  as  for  contempts 
have  been  usually  adopted  and  practiced  in  courts  of  record 
to  enforce  the  civil  remedies  of  any  party  to  a  suit  in  such 
court,  or  to  protect  the  rights  of  any  such  party  "  (2  7?.  $., 
534,  535). 

Perjury  has  always  been  held  a  great  contempt  of  court 
(Stockman  agt.  French,  1  Bing.,  365). 

If  the  plaintiff  in  the  cause  or  his  attorney  can  be  con- 
nected with  the  false  swearing  of  the  bail  the  court  will  pun- 
ish them,  and  has  the  power  to  do  so  (A.  Becket  agt.  -  — , 
5  Taunt.,  775). 

And  when  two  people  put  in  bail  in  feigned  names,  and 
could  not  be  prosecuted  for  personating  bail  under  the  statute 
(21  Jac.,  1  C.,  20)  because  there  were  no  such  persons,  the 
bail  and  the  attorney  were  both  punished  for  contempt 
(Anonymous,  1  Strange,  384). 

Any  person  who  adopts  any  means  to  prevent  the  course  of 
justice  will  be  liable  to  punishment  for  contempt  (13  Mees.  <& 
Welsby,  593) ;  and  strangers  as  well  as  parties  to  suits  are  lia- 
ble to  punishment  for  contempt  for  using  force  or  fraud  to 
prevent  the  course  of  justice  (Smith  agt.  Bond,  2  D.  &  L., 
460  ;  see  also  9  Jur.,  20,  and  14  S.  J.  Exch.,  114). 

No  plainer  case  of  an  attempt  to  pervert  or  to  prevent  the 
course  of  justice  can  be  shown  than  that  of  the  agent  of  the 
party  to  a  suit  who  procures  a  surety  to  make  a  false  affida- 
vit in  justification,  or  who  knowingly  procures  an  utterly 
insufficient  surety,  and  represents  him,  or  causes  him  to  rep- 
resent himself,  to  the  court  sufficient,  and  induces  him  to 
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take  a  false  oath  to  the  same  end.  It  is  a  great  abuse,  and 
directly  tends  to  impair  and  prejudice  the  rights  and  reme- 
dies of  the  adversary  in  the  litigation. 

Such  a  case  is  made  out,  in  my  judgment,  against  James 
Lee ;  and  I  therefore  direct  that  he  pay  to  the  plaintiffs  or 
their  attorney,  as  fine,  a  sum  equal  to  the  amount  of  the  judg- 
ment against  the  sureties  on  the  undertaking,  together  with 
the  expenses  of  this  proceeding,  and  that  he  be  imprisoned 
until  the  fine  be  paid  ;  such  imprisonment  not  to  exceed 
sixty  days  (2  72.  £.,  538,  sees.  20,  21,  25). 
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SUPREME  COURT. 

ROSALIE  C.  BARKY  agt.  THE  MUTUAL  LIFE  INSURANCE  COM- 
PANY and  others. 

When  an  assignment  of  a  life  policy  of  insurance  by  the  assured  to  secure  a 
debt  does  not  vest  the  title  to  the  insurance  money  in  the  assignee. 

Where  a  husband  procures  a  policy  of  insurance  upon  his  life  for  the 
benefit  of  his  wife  and  both  of  them  execute  an  assignment  of  it  to  a 
creditor  of  the  husband  to  secure  an  existing  debt  of  the  husband,  the 
validity  of  the  wife's  title  to  the  insurance  money  is  not  affected  by 
such  assignment. 

And  where,  subsequently,  the  husband  and  the  assignee,  without  the 
knowledge  or  consent  of  the  wife,  and  in  fraud  of  her  rights,  collude 
together,  and  by  non-payment  of  the  premiums  on  the  policy  suffer  it 
to  lapse,  and  the  company,  after  the  policy  is  canceled  and  on  appli- 
cation of  the  assignee,  issues  a  new  policy  to  and  in  the  name  of  the 
assignee,  but  in  all  other  respects  precisely  like  the  old  canceled  policy, 
without  any  new  consideration  from  the  assignee  or  from  any  other 
source,  a  court  of  equity  will  adjudge  the  new  or  substituted  policy 
equitably  the  property  of  the  wife,  and  that  payment  under  the  same 
should  be  made  to  her. 

Where  it  appears  that  the  assignee,  after  appearance  and  answer  in  this 
action,  commenced  an  action  against  the  company  in  another  state  upon 
the  same  policy,  the  court  will  enjoin  him  from  collecting  or  attempting 
to  collect  the  insurance,  or  in  any  manner  to  enforce  the  judgment  which 
might  be  recovered  in  that  state. 

New  York  Special  Term,  October ;  1875. 

Chas.   F,   Sandford  &  Edind.  Randolph   Robinson,  for 
plaintiff. 

Henry  E.  Dames  &  Mr.  HinTdey,  for  Mutual  Insurance 
Company. 

Stephen  P.  Nash,  for  Brune  and  others. 
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VAN  VORST,  J. — Under  the  pleadings  and  evidence,  there 
is  but  one  liability  against  the  defendant  The  Mutual  Lite 
Insurance  Company,  constituting  the  subject  of  controversy 
in  this  action,  and  that  grows  out  of  the  policies  issued  to  the 
defendant  Brune  in  January,  1872,  to  take  the  place  of  the 
policies  theretofore  issued  by  the  company,  upon  the  life  of 
the  husband  of  the  plaintiff,  for  her  benefit,  and  which  poli- 
cies, without  the  knowledge  or  consent  of  the  plaintiff,  had 
been  suffered  to  lapse,  by  a  designed  failure  on  the  part  of 
her  husband  and  Brune  to  pay  the  premiums  last  due  thereon, 
and  this  with  the  purpose  that  they  should  be  surrendered  to 
the  company,  and  an  application  made  for  the  issue  of  other 
policies  for  the  same  amount  in  their  place  to  Brune,  the 
assignee  of  the  tirst  policies. 

It  is  true  that  the  plaintiffs  complaint  sets  up  all  the  facts 
in  regard  to  the  issuing  of  the  policies  thereafter  surrendered 
and  the  payment  of  the  premiums  thereon,  and  the  circum- 
stances of  the  assignment  of  the  policies  to  the  defendant 
Brune  ;  but  it  also  distinctly  avers  that  they  were  allowed  to 
lapse,  and  the  circumstances  attending  the  lapsing  are  also 
disclosed.  The  reasons  influencing  the  parties  to  make 
default  in  the  payment  of  the  premiums,  so  as  to  allow  them 
to  lapse,  are  also  stated.  These  reasons  were,  in  substance, 
that  new  policies  might  be  taken  out  in  the  name  of  Bruno,  the 
assignee,  directly,  to  take  the  place  of  the  policies  in  existence. 
But  the  eomphunt  also  distinctly  alleges  that  the  old  policies 
were  surrendered,  and  that  the  surrender  was  accepted  by 
the  company. 

The  evidence  shows  that  the  old  policies  were  canceled 
when  the  new  policies  were  issued. 

The  complaint  avers,  and  the  evidence  establishes,  that  the 
new  policies  were  for  the  same  amounts  respectively,  upon 
the  same  life,  with  the  same  annual  premiums,  and  designated 
by  the  same  numbers  as  the  old.  That  they  were  issued  to 
Brune,  upon  an  application  made  by  him,  in  which  the  hus- 
band of  the  plaintiff  joined,  for  new  policies  in  place  of  those 
VOL.  XLIX  04 
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lapsed,  without  any  new  medical  examination  of  the  party 
whose  life  was  insured,  and  without  any  other  consideration 
therefor  than  the  surrender  of  the  old  policies  and  all  claim 
thereunder,  and  the  payment  of  the  annual  premiums,  fixed 
at  the  rate  established  by  the  old  policies,  and  that  from  the 
time  when  they  were  last  due  and  payable  by  the  terms  of 
the  surrendered  policies.  S,o  that  there  should  be  no  gap  or 
want  of  continuity  in  the  transaction. 

After  stating  that  the  premiums  for  the  current  year  were 
paid,  from  the  time  they  had  fallen  due,  on  and  by  the  terms 
of  the  original  policies,  by  the  use  in  part  of  certain  dividends 
which  had  accrued  to  plaintiff  on  one  of  the  original  policies, 
and  by  the  payment  by  her  husband  in  cash  of  the  residue  of 
such  premiums  on  her  account,  the  complaint  alleges  the 
plaintiff's  demand  on  the  company  for  the  amount  due,  the 
refusal  of  the  company  to  pay  on  the  ground  that  the  defend- 
ants Brune  and  Whitridge  claimed  the  same  money.  The 
plaintiff  demands  judgment  that  the  company  be  restrained 
from  making  payment  to  Brune  and  Whitridge,  and  that  she 
may  recover  the  amount  of  the  insurance ;  also  that  it  may 
be  adjudged  that  Brune  and  Whitridge  have  acquired  no 
rights  under  said  policies. 

As  already  suggested,  the  plaintiff's  claim  must  rest  upon 
the  new  policies  issued  and  substituted  for  the  old  issues, 
which  were  surrendered  and  canceled  through  the  failure  to 
pay  the  premiums  thereon,  by  an  understanding  between 
Brune  and  Barry. 

The  learned  counsel  for  the  plaintiff,  in  his  argument, 
claims  the  amount  of  these  new  policies,  taken  out  as  substi- 
tutes for  those  of  the  plaintiff,  and  which  were  used  by  Brune 
to  obtain  the  new  issues.  That  the  defendants  Brune  and 
Whitridge  understand  the  plaintiff's  claim  to  rest  upon  the 
new  policies,  issued  nominally  to  Brune  in  January,  1872, 
appears  by  their  answer.  Brune,  in  his  answer,  "  alleges 
that  the  two  policies  issued  in  January,  1872,  as  aforesaid, 
constituted  the  only  claim  on  the  said  Mutual  Life  Insurance 
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Company,  on  account  of  insurance  on  the  life  of  said  Barry, 
and  that  said  plaintiff  lias  no  claim  whatever  to  the  said 
policies,  or  either  of  them,  or  to  the  sums  secured  thereby," 
until  the  indebtedness  of  her  husband  to  Brune  should  be 
fully  paid. 

The  defendant  Brune  denies  that  the  plaintiff  is  entitled 
to  the  judgment  demanded  by  the  complaint ;  but,  on  the 
contrary,  he  insists  that  the  judgment  should  be  that  the 
complaint  be  dismissed,  and  that  the  defendant  Whitridge, 
the  assignee  of  Brune,  do  collect  and  receive  the  amount  due 
on  the  policies.  The  answer  of  the  defendant  Whitridge 
makes  a  similar  claim  and  demand.  Confining  ourselves, 
therefore,  to  the  new  policies,  and  the  amount  agreed  and 
secured  to  be  paid  thereby,  as  the  real  and  true  ground  of 
contention  between  the  parties  litigating,  we  find  the  fact  to 
be  established  beyond  doubt,  that  the  sole  consideration  for 
the  issue  of  the  new  policies  proceeded,  in  fact,  from  the 
plaintiff  and  on  her  behalf,  by  the  surrender  of  the  old  poli- 
cies, which  were  her  property,  and  the  application  of  the 
cash  value  of  dividends  earned  on  the  larger,  toward  the 
payment  of  the  premiums  for  the  first  year  on  the  new  poli- 
cies, and  by  the  payment  by  her  husband,  on  her  account,  of 
the  balance  in  money. 

We  also  find,  that  the  new  policies  were,  in  fact,  issued 
upon  the  application  made  to  the  company  for  the  original 
policies,  and  the  medical  examination  thereunder,  without 
any  new  examination ;  that  the  premiums  were  adjusted 
according  to  the  age  of  the  insured  when  the  application  was 
made  for  the  original  policies,  as  to  one  of  the  policies  sev- 
eral years  having  elapsed  since  such  first  application  was 
made.  Such  premiums  commencing  to  be  paid  on  the  days 
when  the  premiums  on  the  surrendered  policies  were  due  and 
payable,  and  in  the  future,  payable  on  the  days  limited  by 
the  former  policies;  the  new,  registered  by  the  company 
with,  and  bearing  the  same  numbers,  as  the  surrendered  poli- 
cies. These,  with  other  marks  of  identity,  which  it  is  need- 
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less  to  accumulate,  show  that  the  new  policies  are,  in  sub- 
stance, the  same  as  those  surrendered,  and  were  intended  to 
take  their  place.  That  the  contract  of  the  company  was  one, 
and  was,  and  is  so  understood  to  be,  and  that  the  new  poli- 
cies evidenced  only  the  original  insurance. 

It  would  follow  that  Brune,  having  himself  paid  no  new 
consideration,  in  equity  acquired  no  right  or  claim  under  the 
substituted  policies,  against  the  plaintiff,  which  he  did  not 
have  by  virtue  of  the  former  policies. 

This  conclusion  appears  to  be  sustained  by  several 
adjudged  cases  (Dutton  agt.  Wilson,  52  N.  T.,  313;  Nor- 
wood agt.  Guerdon,  60  Illinois,  253 ;  Ckapin  agt.  Fellows, 
37  Connecticut,  132 ;  Lemare  agt.  The  Phoenix  Life  Insur- 
ance Co.,  38  Connecticut,  294). 

The  evidence  fully  justifies  the  conclusion,  that  the  suffer- 
ing the  old  policies  to  lapse  was  part  of  a  scheme  formed  by 
the  defendant  Brune,  with  the  assent  of  John  S.  Barry,  the 
plaintiff's  husband,  the  better  to  effect  in  Brune  the  legal 
title  to  the  insurance  already  effected  on  the  life  of  Barry,  for 
his  wife's  benefit,  to  her  ultimate  exclusion  and  injury. 

Such  scheme  was  resorted  to  by  them,  without  the  knowl- 
edge, concurrence  or  consent  of  the  plaintiff,  to  obviate  if 
possible,  the  legal  objections  to  the  title  of  Brune  to  the 
original  policies  held  by  him,  under  the  assignment  of  the 
plaintiff  which  the  company  declined  to  recognize,  and  which 
was,  in  fact,  illegal  and  void. 

But  the  change  was  nominal  only,  and  not  substantial. 
Such  means  and  devices  can  create  no  new  right  in  the  pro- 
jectors, against  the  party  sought  to  be  injuriously  affected. 

A  court  of  equity  will  not  allow  any  advantage  to  be 
gained  by  the  party  effecting  such  change  in  the  policies, 
which  he  had  not  secured  by  the  assignment  of  the  original 
policies.  The  form  is  not  to  be  preferred  to  the  substance. 

If  Brune  could  not  enforce,  to  his  own  advantage,  at  the 

f  O     ? 

expense  of  the  plaintiff,  the  original  policies,  which  he  held 
by  assignment,  no  good  reason  can  be  urged  why  he  should 
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be  entitled  to  the  moneys  on  the  substituted  policies,  for 
which  he  paid  no  new  consideration. 

And,  as  in  the  case  of  this  same  plaintiff  in  this  court  against 
the  Equitable  Life  Insurance  Company  and  Brune  &  Whit- 
ridge,  the  equitable  title  to  the  original  policy,  notwithstand- 
ing the  assignment  thereof  to  Brune,  was  adjudged  to  be  in 
the  plaintiff,  and  the  policy  was  held  to  be  her  property  in 
equity,  and  payment  of  the  same  was  adjudged  to  her ;  so, 
upon  the  facts  in  this  case,  it  must  also  be  adjudged  that  the 
new  policies,  issued  in  January,  1872,  are  equitably  the  prop- 
erty of  the  plaintiff,  and  that  payment  of  the  same  should  be 
made  to  her.  All  the  parties  interested  in  this  controversy 
are  before  the  court,  and  their  respective  claims  and  equities 
have  been  presented  and  duly  considered. 

The  fact  that  the  assignee  of  the  defendant  Brune,  after 
appearing  in  this  action  and  interposing  his  defense  upon  the 
merits  by  answer,  and  submitting  his  case  to  the  consideration 
and  judgment  of  this  court,  commenced  an  action  in  another 
court,  in  another  state,  against  his  co-defendant  herein,  the 
Mutual  Life  Insurance  Company,  to  recover  upon  the  new 
policies,  while  it  may  have  occasioned  unnecessary  expense 
and  embarrassment  to  that  company,  furnishes  no  satisfactory 
reason  why  this  court,  which  first  acquired  jurisdiction,  should 
not  dispose  of  all  the  questions  involved  in  this  action.  In 
fact,  it  is  the  manifest  duty  of  this  court  to  do  so. 

As  the  plaintiff  was  not  a  party  to  the  suit  in  the  court  in 
Maryland,  her  rights  have  not  been  adjudicated,  nor  can  they 
be  seriously  impaired  by  the  judgment  obtained  in  that  action 
in  favor  of  the  plaintiffs  therein. 

That  this  court,  having  first  obtained  jurisdiction  of  the 
parties  to  the  controversy  and  the  subject-matter  of  it,  should 
exercise  that  jurisdiction  to  a  final  determination  of  all  the 
rights  involved,  and  that  its  judgment  will  be  respected  and 
can  be  enforced  elsewhere,  is  established  by  abundant  authority 
(Gardiner  agt.  Ogden,  22  N.  Y.,  327;  Stearns  agt.  Steams, 
16  Mli88.,  171;  Wcrin  agt.  Albert,  2  Ml.  Chy.,  42;  Peck 
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agt.  Jennen,  7  How.,  612;  Galpin  agt.  Page,  18  Wallace, 
350 ;  Ilcibsch  agt.  Folger,  20  Wallace,  1). 

The  insurance  company,  the  case  discloses,  has  always  been 
ready  and  willing  to  pay  the  amount  of  the  insurance,  upon 
the  life  of  Barry,  under  the  policies  in  question. 

The  plaintiff  and  the  defendant  Brune,  through  his  assignee, 
each  makes  a  distinct  claim  to  the  money.  The  claims  are 
conflicting. 

The  claims  of  the  contestants  have  been  presented  in  this 
action,  to  be  adjudicated. 

They  should  now  be  determined,  to  the  end  that  justice  and 
equity  be  done,  so  that  further  litigation,  if  possible,  be  ended, 
the  insurance  company  relieved,  and  the  party  entitled  be 
adjudged  to  receive  the  insurance  moneys.  To  the  moneys 
covered  by  the  policies  of  insurance  of  January,  1872,  stand- 
ing in  the  name  of  the  defendant  Brune,  issued  to  take  the 
place  of  and  as  substitutes  for  the  canceled  policies,  neither  he 
nor  his  assignee  have  any  real  interest  or  claim. 

It  must  be  adjudged  that  these  policies  are  the  property  of 
the  plaintiff,  and  that  the  defendant  Harris  holds  the  same, 
as  well  as  the  judgment  recovered  thereon,  in  trust  for  her. 
It  must  be  further  adjudged  that  the  plaintiif  is  entitled  to 
recover  of  the  Mutual  Life  Insurance  Company  the  sums 
secured  by  said  policies,  and  that  the  defendants  Brune  and 
Harris  be  enjoined  from  collecting,  or  attempting  to  collect, 
or  in  any  manner  to  enforce  the  judgment  recovered  against 
the  Mutual  Life  Insurance  Company  in  the  action  in  the  court 
in  the  state  of  Maryland.  And  that  the  payment  by  the 
company  of  the  amount  of  the  policies,  with  the  interest 
thereon,  to  the  plaintiff,  should  be  deemed  and  be  pro  tanto 
a  payment,  satisfaction  and  discharge  of  said  judgment 
recovered  in  the  state  of  Maryland. 

The  plaintiff  as  well  as  the  defendant  the  Mutual  Life 
Insurance  Company,  should  recover  their  costs  in  this  action 
of  the  defendants  Brune  and  Harris. 
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SUPREME  COURT. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  THE 
YORK  AND  STATEN  ISLAND  FERRY  COMPANY. 

The  illegal  erection  of  piers  into  New  York  bay  on  the  eastern  shore  of  Staten 

Island. 

Where  the  owner  of  property  in  New  York  bay  at  Staten  Island  claims 
under  a  patent  formerly  —  many  years  ago  —  granted  by  the  state  to  a 
patentee,  extending  the  patent  line  from  low-water  mark  500  feet  out 
into  the  bay,  he  cannot  legally  erect  a  pier  into  the  bay  beyond  that 
line.  Any  erection  beyond  that  line  is  subject  to  removal  by  the  people 
of  the  state  in  an  action  for  that  purpose,  notwithstanding  the  owner 
claims  that  the  erection  does  not  extend  to  the  line  defined  as  a  limit  by 
the  harbor  commissioners  under  the  act  of  the  legislature  of  1857. 

Under  the  act  of  1857  the  legislature,  as  they  had  the  constitutional  power 
to  do,  defined  and  regulated  the  manner  of  building  and  erecting  piers 
around  New  York  and  Staten  Island,  into  the  rivers  and  bay,  by  requir- 
ing them  to  be  of  a  specified  width  and  to  have  intervening  water  spaces 
between  them  of  at  least  100  feet. 

It  appears  that  the  defendant's  dock  or  pier  was  not  only  erected  beyond 
the  patent  line  eastwardly  into  the  bay,  but  did  not  have  an  intervening 
space  of  "  at  least  100  feet  "  between  it  and  the  adjoining  pier  upon  its 
south  side,  as  required  by  the  act  of  1857,  consequently  the  plaintiffs 
were  entitled  to  a  judgment  of  removal  of  the  pier  from  their  property. 

New  York  Special  Term,  June,  1875. 
Henry  E.  cfc  Julian  T.  Dames,  for  plain  tin's. 
Nelson  (&  Cool'c,  for  defendants. 

WKSTBROOK,  J.  —  Tin's  is  an  action  commenced  by  the 
people  to  compel  the  defendant  to  remove  a  pier  or  dock, 
which  it  has  erected  from  the  Staten  Island  shore  into  the 
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bay  of  New  York  upon  the  grounds :  First,  that  the  pier 
does  not  leave  an  intervening  space  of  "  at  least  100  feet," 
between  it  and  an  adjoining  pier  upon  the  south,  as  required 
by  section  2,  of  chapter  763,  of  the  Laws  of  1857  ;  and,  second, 
because  a  portion  of  said  pier,  upon  which  is  erected  a  build- 
ing used  by  a  yacht  club,  extends  into  the  harbor  or  bay 
beyond  the  grant  which  the  defendant,  as  assignee  of  John 
Gore,  has  from  the  state. 

The  action  is  defended  upon  the  theories  that  so  much  of 
the  structure  as  lies  west  of  a  line  designated  and  marked 
upon  the  maps  as  "line  of  500  feet  from  low-w;ater  mark,"  is 
located  upon  property  of  which  the  defendant  is  the  absolute 
owner,  and  that  no  act  of  the  legislature  can  restrict  the  use 
thereof  by  such  owner,  and  that  the  remainder  thereof,  which 
lies  east  of  the  line  aforesaid,  is  authorized  by  the  act  of  1857, 
to  which  reference  has  been  made.  The  facts  of  the  case  are 
undisputed,  and  it  presents  questions  of  law  only. 

On  the  llth  day  of  March,  1818,  the  people  of  the  state  of 
New  York,  by  letters  patent  of  that  date,  granted  unto  John 
Gore  the  lands  under  water  in  front  of  the  adjacent  uplands 
owned  by  him,  beginning  at  low-water  mark  and  extending 
out  into  the  bay  500  feet.  This  grant  to  Gore  covers  the 
lands  claimed  by  the  defendant,  and  also  those  claimed  by  the 
Staten  Island  Railway  Company,  the  former  possessing  the 
northern  part  thereof,  and  the  latter  the  southern.  The 
exterior  or  eastern  line  of  the  Gore  patent  was  that  to  which 
reference  has  been  before  made,  and  is  marked  upon  defend- 
ant's map  as  "  line  of  500  feet  from  old  low-water  mark." 

By  an  act  of  the  legislature  of  this  state,  passed  March  30, 
1855  (chapter  121,  Laws  of  1855),  a  board  of  five  commission- 
ers was  created,  as  declared  in  the  title  thereof,  "for  the  pres- 
ervation of  the  harbor  of  New  York  from  encroachments, 
and  to  prevent  obstructions  to  the  necessary  navigation 
thereof." 

On  the  17th  of  April,  1857,  another  act,  entitled  "An  act 
to  establish  bulkhead  and  pier  lines  for  the  port  of  New 
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York,"  was  passed.  This  act  established  "  the  bulkhead  line, 
or  line  of  solid  filling,  and  the  pier  line,"  upon  the  Staten 
Island  shore,  as  well  as  upon  the  New  York  city  shore,  and 
sundry  other  points  designated  in  said  act.  The  second  sec- 
tion of  such  act  declares :  "  It  shall  not  be  lawful  to  fill  in 
with  earth,  stone  or  other  solid  material,  in  the  M'aters  of  said 
port,  beyond  the  bulkhead  line  or  line  of  solid  filling  hereby 
established,  nor  shall  it  be  lawful  to  erect  any  structure  exte- 
rior to  said  bulkhead  line,  except  the  sea  wall  mentioned  in 
the  first  section  of  this  act,  and  piers  which  shall  not  exceed 
seventy  feet  in  width  respectively,  with  intervening  water 
spaces  of  at  least  100  feet ;  nor  shall  it  be  lawful  to  extend 
such  pier  or  piers  beyond  the  exterior  or  pier  line,  nor  beyond 
or  outside  of  the  said  sea  wall."  Upon  the  construction  of 
this  act  and  its  constitutionality  this  cause  depends. 

"The  bulkhead  line,  or  line  of  solid  filling,"  established 
by  the  act  of  1857,  is  not  disputed.  All  the  maps  indicate 
this  line  alike.  Prior  to  year  1857,  "  The  Staten  Island  Rail- 
way Company  "  had  built  a  pier  extending  east  from  the  old 
line  of  solid  filling.  This  did  not  cover  the  whole  of  their 
land  under  water,  but  it  immediately  adjoined  the  property 
of  the  present  defendant  upon  the  north.  Since  1857  (as  I 
understand  the  evidence),  at  the  eastern  extremity  of  such 
pier,  the  same  company  have  constructed  a  dock  or  pier 
extending  north  and  south  the  wThole  breadth  of  its  property, 
which,  connected  as  it  is  with  the  pier  running  out  from  the 
solid  filling,  forms  a  letter  L,  the  foot  of  which,  however,  is 
reversed,  i.  e.,  turning  to  the  left,  and  not  the  right.  That 
which  is  called  herein  the  pier  extends  from  the  solid  filling 
106  feet,  and  is  of  piles  with  a  plank  covering,  and  is  in 
width,  north  and  south,  eighty -one  feet.  The  eastern  extrem- 
ity of  this  pier  (the  foot  of  the  L)  is  constructed,  beginning 
on  the  south  line  of  the  defendant,  first  of  solid  filling, 
twenty-five  feet  by  twenty-four  feet,  then  follows,  going 
southwardly,  a  space  of  pile  work  planked  thirty-one  feet  ten 
inches  by  twenty-four  feet,  then  solid  filling  again,  and  so 
VOL.  XLIX  65 
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alternating  the  whole  breadth  of  the  property  of  the  railway 
company.  When  the  structure  of  "  The  Staten  Island  Kail- 
way  Company  "  was  made,  there  was  no  pier  to  the  north  or 
south  of  it,  and  that  of  the  defendant  has  been  since  erected. 
Webster's  Dictionary  defines  a  pier  as  "  a  projecting  wharf 
or  landing  place,"  and  within  this  definition  the  erection  of 
the  Staten  Island  Railway  Company  must  certainly  be 
regarded.  Whether  the  addition  put  to  it  since  the  act  of 
1857  (assuming  that  I  am  right  in  the  date  of  the  erection), 
viz.,  the  foot  of  the  L,  and  extending  beyond  the  bulkhead 
line  established  by  the  act  of  1857,  is  legal  or  not,  is  not 
necessary  to  be  determined.  Probably  the  solid  filling  is 
illegal,  but  with  this  removed  there  would  still  remain  the 
pier  of  the  railway  company,  constructed  of  piles,  and  called 
upon  the  map,  "  Stapleton  Landing."  The  structure  of  the 
defendant  which  is  sought  to  be  removed  immediately  adjoins 
that  of  the  railway  company,  and  as  there  is  no  space  between 
this  pier  (that  of  railway  company)  and  that  of  defendant,  as 
required  by  the  act  of  1857,  the  simple  question  which  the 
point  presents  is :  Did  the  legislature  have  the  power  to  require 
the  space  to  be  left  between  piers  as  established  by  that  law  ? 
I  have  no  doubt  that  the  defendant  acquired  ownership  by 
the  patent  to  Gore.  It  being  a  grant  by  legislative  author- 
ity, it  presents  a  different  question  from  that  presented  by 
the  cases  cited  by  the  counsel  for  the  plaintiff  and  that  of 
Martin  agt.  Waddell  (16  Peters,  369).  These  cases  present 
the  question  of  the  power  of  the  king  of  England,  without 
an  act  of  parliament,  to  pass  title  to  lands  under  water.  In 
this  the  question  is  presented  as  if  the  king  and  parliament 
had  concurred  in  the  grant,  as  the  patent  to  Gore  issued 
under  and  by  virtue  of  an  act  of  the  legislature,  and  this 
distinction  is  well  recognized  (See  opinion  of  BKOWN,  J.,  in 
Lownedes  agt.  Dicker  son,  34  Barb.,  586).  But  whilst  I 
have  no  doubt  of  the  validity  of  the  grant,  I  have  none  either 
as  to  the  power  of  the  legislature  to  pass  the  act  of  1857.  By 
it  the  defendant  is  not  deprived  of  its  property,  but  the  use 
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is  regulated.  The  mode  and  manner  of  enjoyment  of  prop- 
erty by  the  owner,  its  use,  and  the  character  of  the  structures 
to  be  erected  thereon,  and  the  space  to  be  left  between  them, 
are  frequently  regulated  by  statute,  and  it  is  this  and  this 
only  which  the  act  of  1857  accomplishes.  The  patent  to 
Gore,  as  the  acts  under  which  it  was  made  show,  was  for  the 
promotion  of  commerce  and  was  accepted  for  that  purpose. 
The  mode  of  its  use  must  necessarily  be  under  legislative 
control,  and  as  this  is  all  the  law  has  attempted,  the  structure 
of  the  defendant  must  be  pronounced  illegal  for  the  reason 
that  it  violates  the  act  of  1857. 

The  structure  of  the  defendant,  which  is  east  of  the  "line 
of  500  feet  from  old  low-water  mark,"  is  beyond  its  grant. 
This  fact  is  conceded,  but  it  is  claimed  that  because  the  act 
of  1857,  before  referred  to,  forbids  the  erection  of  piers  only 
when  beyond  the  "  harbor  commissioners'  pier  line,"  and  as 
the  defendant's  pier  is  within  that  limit,  therefore  it  is  not 
unlawful.  This  argument  proceeds  upon  the  theory  that 
only  that  which  is  expressly  forbidden  is  unlawful,  and  in 
my  judgment  it  is  unsound.  It  is  one  thing  to  say,  as  has 
been  done,  in  no  case  shall  any  person,  whether  his  grant 
extends  beyond  the  pier  line  established  or  not,  erect  a  pier 
beyond  such  a  line  ;  and  quite  another  thing  to  say  that  every 
person  who  does  hold  a  grant  of  lands  under  water,  though 
not  extending  as  far  as  such  pier  line,  may  build  up  to  such 
line.  The  defendant  must  show,  to  defend  itself,  an  express 
permission  to  erect  its  structure  upon  property  of  the  state, 
and  to  which  no  title  has  been  conveyed.  The  act  was 
general  in  its  forbidding,  because  some  grants  may  have  gone 
beyond  the  pier  line,  but  it  does  not  purport  to  convey,  nor 
does  it  grant  to  any  party  whatsoever  a  foot  of  property  of 
the  state.  As  to  this  portion  of  its  erection  the  defendant  is 
precisely  within  the  case  of  The  People  agt.  VanderbiU 
(26  N.  Y.,  287),  having  no  title  to  the  premises  it  occupies, 
and  no  permission  or  license  to  erect  its  structures.  This 
part  of  the  pier  on  which  the  club-house  stands,  and  all  that 
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is  east  of  the  Gore  grant,  are  not  located  upon  the  defendant's 
property,  and  its  erections  have  not  been  sanctioned  or  allowed 
by  any  act  of  the  people. 

For  the  reasons  indicated,  the  plaintiffs  are  entitled  to  the 
relief  demanded  in  the  complaint.  I  am  not  prepared  to 
hold  and  do  not  hold  that  because  the  defendant's  pier  pro- 
jects beyond  that  of  "  The  Staten  Island  Railway  Company," 
thus  rendering  the  enjoyment  ot  the  latter's  property  more 
difficult,  that  it  can  be  removed  for  that  reason.  If  the 
defendant's  pier  was  constructed  as  the  law  directs  and  placed 
upon  its  own  property,  the  complaint  wrould  be  dismissed,  as 
The  Staten  Island  Railway  Company  could  extend  its  own 
pier,  and  thus  avoid  that  difficulty.  The  relief  is  granted 
because  the  defendant's  pier,  west  of  the  line  of  its  grant,  is 
in  violation  of  the  act  of  1857  regulating  the  mode  of  the 
construction  of  piers,  and  all  east  of  that  line  is  upon  prop- 
erty of  the  plaintiffs,  who  have  never  authorized  its  erection. 

Before  closing,  however,  it  may  be  well  to  consider  the 
point  made  by  the  defendant,  that  the  plaintiffs  are  not 
entitled  to  relief,  because  on  a  motion  made  by  the  defend- 
ant to  modify  the  injunction,  the  attorney-general  stipulated 
that  it  might  be  so  modified  as  to  permit  it  (the  defendant) 
to  strengthen  the  pier  then  built  and  complete  the  club-house. 
The  suit  was  pending  for  the  removal  of  the  entire  structure, 
and  that  was  not  discontinued.  The  continuance  of  the  suit 
and  the  consent  must  be  read  together.  The  result  of  the 
controversy  was  in  doubt,  and  the  preservation  of  a  structure 
pendente  lite,  if  the  defendant  was  willing  to  spend  money 
for  that  purpose,  and  the  plaintiff's  consent  thereto,  do  not 
make  a  consent  to  perpetually  maintain  the  structure.  The 
continuance  of  the  action  limits  the  effect  of  the  stipulation, 
and  shows  its  objects.  The  defendant  could  not  have  been, 
misled,  and  cannot  therefore  set  up  an  estoppel. 

The  plaintiffs  are  entitled  to  judgment  with  costs. 
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WILLIAM   L.   TROXELL,   respondent,    agt.   JOHN   C.   HAYNES 
et  al.j  appellants. 

Damages  by  reamn  of  a  preliminary  injunction. 

Where,  upon  an  order  to  show  cause  why  a  preliminary  injunction  should 
not  be  continued  against  five  defendants,  four  of  the  defendants  are  dis- 
charged and  their  damages  assessed  upon  the  undertaking,  but  the  trial 
proceeds  against  the  fifth  defendant,  when  the  plaintiff's  complaint  is 
dismissed  as  to  all  the  defendants,  the  taxable  costs  and  extra  allowance 
upon  the  trial  constitute  no  part  of  the  damages  assessed  upon  dissolving 
the  preliminary  injunction. 

General  Term,  June  1,  1874. 

ROBINSON,  J.  —  The  object  of  this  action  was  to  enjoin  the 
defendants  in  the  use  of  an  unpatented  secret  of  trade;  and 
this  proceeding  brings  in  review,  on  appeal,  a  decision  made 
upon  the  right  of  the  defendants  to  enforce  an  undertaking 
in  the  sum  of  $500,  given  on  the  granting  of  a  preliminary 
injunction.  There  were  five  defendants,  and,  on  the  hearing 
upon  the  return  of  the  order  to  show  cause  why  the  injunc- 
tion should  not  be  continued,  that  preliminary  injunction 
was  dissolved  as  to  four  of  the  defendants,  and  retained  as  to 
the  defendant  Haynes.  An  expense  of  $500  was  incurred 
by  all  the  defendants,  for  counsel  fees  on  that  occasion  ;  but, 
by  reason  of  the  retention  of  the  injunction  against  Haynes, 
the  damages  of  defendants  on  that  motion  have,  upon  a  ref- 
erence had  under  section  222  of  the  Code,  been  assessed  at 
$400.  Upon  a  subsequent  trial  on  the  merits,  the  complaint 
was  dismissed  as  to  all  the  defendants,  and  they  recovered 
for  costs  $347.94,  which  included  an  extra  allowance  of  $250. 
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These  costs  have  been  paid,  and  the  defendant  and  his  sure- 
ties claim,  and  the  judge  from  whose  decision  this  appeal  was 
taken  has  decided,  that  such  costs  and  allowance  were  to  be 
deducted  from  the  $400  assessed  as  defendants'  damages 
under  the  undertaking.  As  to  the  defendant  Haynes,  the 
motion  to  dissolve  the  injunction  was  denied,  and  it  was  con- 
tinued until  final  judgment.  Under  these  circumstances  the 
respondent  claims  that  such  trial  was  necessary  to  determine 
the  right  to  the  preliminary  injunction  as  to  him,  and  that 
the  taxed  costs,  including  such  extra  allowance  awarded  the 
defendants  "  in  a  difficult  or  extraordinary  case  after  defense 
interposed  or  trial  had  "  (Code*  sec.  309),  were  an  indemnity  to 
defendants  (Code,  sec.  308) ;  that  was  to  be  considered_£>n?  tanto 
as  an  allowance  for  "  damages  sustained  by  reason  of  the 
injunction."  No  proof  was  offered  or  finding  made  by  the 
referee  that  such  extra  allowance  was  in  any  way  awarded  in 
consideration  of  any  services  of  counsel  on  the  trial  or  upon 
any  employment  or  effort  having  special  reference  to  the 
removal  of  the  injunction  ;  nor  do  I  find  any  warrant  in  any 
of  the  authorities  cited,  for  holding  that  the  general  taxable 
costs  accruing  in  the  action,  including  the  extra  allowance, 
and  awarded  by  way  of  "  indemnity  for  the  expenses  of  the 
action"  (Code,  sec.  303),  should  be  applicable  or  considered 
with  reference  to  such  special  damages  as  were  occasioned  by 
the  issuing  of  the  injunction. 

The  language  of  the  courts  is  uniformly  to  the  contrary, 
and  that  none  of  the  general  costs  of  this  action  constitute 
any  part  of  such  damages  (Coates  agt.  Coates,  4  Duer,  644  ; 
Childs  agt.  Lyons,  3  Rob.,  374 ;  Strong  agt.  De  Forest,  15 
Abb.,  427 ;  Town  of  Guilford  agt.  Cornell,  4  id.,  220  ; 
Ilovey  agt.  Rubber  Tip  Co.,  50  N".  Y.,  333  ;  Disbrow  agt, 
Gratia,  52  N.  Y.,  654).  The  case  of  Andrews  agt.  The 
Glenmlle  Woolen  Co.  (50  N.  Y.,  287),  is  an  exceptional  one, 
where  the  original  motion  to  dissolve  the  injunction  "  was  not 
denied  on  the  merits,  nor  for  irregularity  in  making  the 
motion,  but  because  the  court,  in  its  discretion,  thought  it 


NEW  YORK  PRACTICE  REPORTS.  519 

Troxell  agt.  Haynes. 

more  advisable  to  defer  the  inquiry  into  the  merits  until  the 
final  hearing."  In  the  present  case  the  continuance  of  the 
injunction,  as  against  Haynes,  in  no  way  appears  to  have  been 
ordered  upon  any  such  exceptional  grounds,  or  that  the  hear- 
ing on  the  merits  was  at  all  deferred,  or  the  motion  decided 
otherwise  than  on  the  merits  as  they  were  then  made  to 
appear  to  the  judge.  The  subsequent  trial  was  then,  as  well 
to  him  as  to  the  other  defendants,  an  ordinary  trial  necessary 
for  the  disposal  of  the  merits  of  the  controversy.  In  such 
case,  no  counsel  fees  or  costs  of  the  trial  are  allowable  as 
damages  sustained  by  reason  of  the  injunction,  as  is  held  in 
Hovey  agt.  Rubber  Tip  Pencil  Co.,  Disbrow  agt.  Garcia,  and 
other  cases  above  cited. 

I  am,  therefore,  of  the  opinion  that  the  allowance  by  the 
judge  of  the  taxable  costs  and  extra  allowance  made  on  final 
judgment,  and  already  paid,  as  part  of  the  damages  contem- 
plated by  the  provisions  of  the  undertaking,  was  error,  and 
that  the  damages  reported  by  the  referee  are  not  to  be  in  any 
respect,  for  any  of  the  causes  stated,  diminished  or  reduced. 

The  order  should  in  this  respect  be  reversed,  and  an  order 
made  confirming  the  referee's  report ;  but  I  concur  in  the 
judge's  opinion  that  no  final  judgment  should  be  entered 
upon  the  report,  but  leave  should  be  given  to  present  the 
same. 

LARREMORE,  J.,   concurred. 


$ 
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NEW  YORK  COMMON  PLEAS. 
PETER  DALY  agt.  WILLIAM    II.  GRIMLEY. 

Bights  in  the  use  of  a  party  wall. 

Each  adjacent  owner  of  a  party  wall  has  the  right  to  its  use  in  the 
improvement  of  his  own  property,  but  at  his  own  peril  so  far  as  injury 
might  result  therefrom  to  his  neighbor. 

A  flue  constructed  partly  through  a  party  wall  is  subject  to  the  rightful 
and  proper  use  of  an  adjacent  owner  in  the  improvement  of  his  own 
property. 

Over  twenty  years  use  of  a  flue  in  a  party  wall  raises  a  strong  presump- 
tion of  its  safety.  For  any  apprehended  danger  therefrom,  an  adequate 
and  summary  remedy  exists  by  an  application  to  the  public  authorities. 

Equity  Term,  August,  1874. 

LARKBMORE,  J. — The  wall  between  the  houses  Nos.  326  and 
328  Henry  street  was  constructed  partly  on  each  adjoining 
lot,  in  the  year  1831,  for  the  common  support  of  both  build- 
ings, and  has  been  so  used  for  over  twenty  years.  It  thus 
became  a  party  wall,  in  the  legal  sense  of  the  term  (  Webster 
agt.  Stevens,  5  Duer,  553  ;  Eno  agt.  Del  Vecchio,  6  Duer,  17). 

Each  adjacent  owner,  therefore,  had  the  right  to  use  said 
wall  in  the  improvement  of  his  own  property,  but  at  his  own 
peril,  so  far  as  injury  might  result  therefrom  to  his  neighbor 
(Brooks  agt.  Curtis,  50  N.  T.,  644,  645). 

The  actual  damage  sustained  by  the  plaintiff  was  of  so 
temporary  and  slight  a  character  that  no  pecuniary  compen- 
sation therefor  was  attempted  to  be  proved  on  the  trial. 

The  only  question  to  be  decided  is  that  which  relates  to 
defendant's  right  to  use  said  party  wall  for  the  purpose  of 
making  a  connection  with  the  flue  of  the  adjoining  house. 
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If  said  line  had  been  built  entirely  on  plaintiff's  own  prem- 
ises (as  the  witness  Baker  testified),  there  could  be  little  doubt 
as  to  his  right  of  recovery  herein.  But  the  weight  of  evi- 
dence is  in  favor  of  the  fact  that  said  flue  extends  beyond  the 
center  line  of  the  party  wall,  and  its  back  is  formed  by  a  single 
brick  on  the  side  toward  defendant's  house. 

We  have  the  testimony,  then,  of  three  witnesses  on  the  part 
of  the  defendant  to  one  on  the  part  of  the  plaintiff,  to  estab- 
lish the  fact  that,  by  the  removal  of  a  single  brick  on  defend- 
ant's side  of  the  wall,  access  to  the  flue  was  had. 

A  flue  thus  constructed  partly  through  a  party  wall  is  (under 
the  rule  laid  down  in  Brooks  agt.  Curtis)  subject  to  the 
rightful  and  proper  use  of  an  adjacent  owner,  in  the  improve- 
ment of  his  own  property. 

This  right  being  established,  the  remedy  for  its  misuse  is 
by  an  action  at  law  for  the  damages  sustained. 

Nor  can  I  infer  from  the  evidence  that  the  present  use  of 
the  wall  is  dangerous.  All  the  testimony  upon  this  point  is 
based  upon  a  supposition  and  not  a  fact.  Over  twenty  years' 
use  of  the  flue  for  the  purposes  above  st:ited  raises  a  strong 
presumption  of  its  safety.  For  any  apprehended  danger 
therefrom,  the  plaintiff  has  an  adequate  and  summary  remedy 
by  an  application  to  the  public  authorities. 

The  learned  counsel  for  the  plaintiff  asks,  in  this  ca^e,  for 
the  application  of  the  rule  "  <Si<:  utere  IHO,  nt  alienum  non 
Icedas." 

The  best  answer  that  can  be  made  to  such  a  request  is  con- 
tained in  the  admirable  and  elaborate  opinion  delivered  by 
chief  justice  BRONSON  in  Radcliff's  Executors  agt.  The  M<njor, 
(&c.t  of  Brooklyn  (4-  Coi/ixt.,  195),  as  to  what  a  man  may  do 
on  his  own  premises. 

After  a  review  of  the  evidence  and  the  law  applicable  to 
the  case,  I  am  of  opinion  that  the  defendant  is  entitled  to  judg- 
ment. 

VOL.  XLIX  G6 
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SUPREME  COURT. 

JAMES  W.  NASH  agt.  GEORGE  KEMP. 

Party  walls  and  their  use  —  how  they  may  be  used  in  connecting  the  fronts  of 
the  buildings  thereon  —  encroachment  —  injunction. 

A  party  wall  may  be  used  by  the  adjoining  owners,  for  whose  mutual 
benefit  it  was  constructed,  not  only  for  the  support  of  beams  and  for 
the  construction  therein  of  fire-places  and  flues,  but  also  to  form  a  com- 
plete and  perfect  junction,  in  an  ordinary  good  mechanical  manner, 
between  it  and  the  exterior  walls  of  the  house. 

Opinion  of  WHITE,  J.  ,  in  Fettritch  agt.  Leamy  (9  Sosio.  ,  525)  approved. 

Under  the  evidence  it  appears  that  a  party  wall  is  never  brought  up  to  the 
line  of  the  street,  but  a  space  is  always  left  in  front  of  the  wall,  between 
it  and  the  street  line,  for  the  front  walls  of  the  respective  houses.  The 
portion  of  the  front  resting  on  the  wall  is  no  part  of  the  party  wall. 

Usage  in  building  and  connecting  fronts  with  party  walls  considered.  No 
general  custom  established.  A  limited  number  of  exceptional  cases  do 
not  establish  a  law  or  usage  on  the  subject. 

The  adjacent  proprietors  own  in  severally,  the  portion  of  a  party  wall 
standing  upon  their  respective  lots,  but  subject  to  its  mutual  use  for  the 
purposes  for  which  the  wall  was  built,  so  long  as  it  shall  endure 
(Sherred  ngt.  Cisco,  4  tiandf.,  480). 

When  a  party  wall  stands  wholly  or  principally  upon  the  land  of  one  of 
the  owners,  the  adjoining  owner  has  no  recognized  legal  right,  growing 
out  of  his  interest  in  the  wall,  to  extend  the  front  of  his  building  thereon 
beyond  the  limits  of  his  lot. 

The  land  lying  in  front  of  a  party  wall,  between  that  and  the  line  of  the 
street,  is  to  be  exclusively  enjoyed  by  its  owners,  freed  from  any  burden 
or  easement  growing  out  of  a  simple  party  wall  agreement,  and  is  to  be 
occupied  by  the  adjoining  owners  according  to  the  boundary  lines  of 
their  lots'  for  the  construction  of  their  fronts. 

The  front  of  a  party  wall  may  be  used  to  connect  therewith  the  fronts  of 
the  adjoining  houses,  but  such  use  does  not  necessarily  oblige  a  party  to 
go  beyond  his  boundary  line  with  his  front. 

It  appears  that  by  the  use  of  anchors  a  party  whose  land  adjoins  the  party 
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wall  may  safely  connect,  without  encroaching  on  the  other's  land,  his 
front  therewith. 

In  the  case  under  consideration  there  was  no  real  necessity  for  the  build- 
ing of  the  plaintiff 's  front  that  he  should  have  gone  heyond  .the  limits 
of  his  lot ;  within  the  two  inches  of  his  own  land,  lying  in  front  of  the 
wall,  he  might  safely  and  in  a  good  and  workmanlike  manner,  have 
completed  and  secured  the  stone  front  or  ashlar  of  his  building  there- 
with. In  going  beyond  and  to  the  center  of  the  wall,  he  occupied,  with- 
out legal  right,  six  inches  of  the  defendant's  land,  being  in  front  of  the 
party  wall. 

The  mere  fact  that  the  defendant's  grantor  did  not  object,  while  the  plain- 
tiff was  building  and  connecting  the  front  of  his  house  with  the  party 
wall,  does  not  imply  that  she  acquiesced  in  the  appropriation  of  her,  land 
lying  in  front  of  the  wall  to  his  use  (Christ ianson  agt.  Linford,  3  Robert- 
son, 215). 

The  only  acquiescence  which  can  be  availed  of,  by  means  of  which  to 
establish  a  claim  of  title  in  lands,  must  have  continued  for  the  full  term 
of  prescription,  or  the  full  term  prescribed  in  that  behalf  by  the  statute 
of  limitation. 

Albert  Cardoso,  for  plaintiff. 
Joseph  H.  Choate,  for  defendant. 

VAN  VORST,  J.  —  The  plaintiff  was  the  owner  of  a  lot  of 
land  on  the  easterly  side  of  Fifth  avenue,  in  the  city  of  New 
York.  Sarah  A.  Livermore,  the  defendant's  grantor,  was 
the  owner  of  a  lot  adjoining  the  northerly  line  of  the  plain- 
tiff's lot.  The  plaintiff  being  about  to  erect  a  building  upon 
his  land,  entered  into  an  agreement,  in  writing,  with  Sarah 
A.  Livermore,  in  respect  to  the  northerly  wall  of  the  build- 
ing to  be  erected  by  him,  in  which  it  was  agreed  that  the 
northerly  wall  of  such  building,  so  to  be  erected,  should  be 
constructed  partly  upon  the  land  of  the  plaintiff,  and  partly 
upon  the  land  of  Sarah  A.  Livermore,  that  is  to  say,  two 
inches  of  the  wall  shuuld  be  upon  the  land  of  the  plaintiff, 
and  fourteen  inches  thereof  upon  the  land  of  Sarah  A.  Liver- 
more,  and  should  be  a  party  wall  between  the  said  building 
so  to  be  erected  by  the  plaintiff,  and  any  building  which 
might  be  erected  upon  the  land  of  Sarah  A.  Livermore.  The 
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wall  in  question  was  to  be  built  by  the  plaintiff,  at  his  indi- 
vidual cost,  in  a  substantial  manner.  He  agreed  to  build  it 
sixteen  inches  thick  throughout  its  entire  length  and  height. 

O  CD  O 

It  was  to  be  seventy  feet  in  length  along  the  north  side  of  the 
plaintiff 's  building,  and  to  be  at  the  least  four  stories  high. 
It  was  agreed  that  Sarah  A.  Livermore  and  her  assigns 
might,  without  cost  or  expense  to  her  or  them,  use  "  the 
party  wall  so  to  be  constructed,"  whenever  she  or  they  should 
erect  any  building  upon  her  land. 

The  plaintiff  proceeded  at  once  to  erect  his  building,  and 
completed  the  same,  including  the  north  wall  in  question. 

Although  there  was  some  conflict  in  the  evidence  in  regard 
to  the  exact  location  of  the  south  line  of  the  northerly  o* 
party  wall,  yet  I  am  persuaded  that  the  testimony  most  satis- 
factory and  reliable  establishes  that  the  same  runs  two  inches 
south  of  the  north  line  of  the  plaintiff's  lot,  through  its  entire 
length,  and  in  this  regard  conforms  to  the  agreement. 

The  plaintiff  built  the  front  wall  of  his  house  at  the  same 
time  with  the  northerly  wall,  except  carrying  the  latter  up 
one  story  ahead,  the  brickwork  of  the  two  walls  constituting, 
in  fact,  one  structure,  blocked  and  toothed  in  at  their  junc- 
tion at  the  northwest  corner  of  the  building.  The  front  wall 
was  faced  with  brown  stone.  The  ashlar  was  anchored  to 
the  brick  wall  behind,  as  that  went  up. 

The  brickwork  of  the  front  wall,  to  which  the  ashlar  was 
anchored,  at  its  junction  with  the  northerly  wall,  although 
toothed  and  blocked  in,  was  further  secured  thereto,  by 
means  of  anchors  firmly  imbedded  in  the  brickwork,  of  which 
there  are  two  in  each  story,  about  eight  feet  apart.  These 
anchors  run  diagonally  from  about  the  center  of  the  northerly 
or  party  wall  to  the  center  of  the  front  wall.  The  object  of 
this  further  security  being  to  tie  and  hold  the  two  walls  more 
firmly  together.  The  front  wall  of  the  plaintiffs  house, 
exclusive  of  the  ashlar,  is  about  fifteen  inches  in  thickness. 
The  northerly  or  party  wall  was  constructed  of  the  agreed 
thickness  up  to  apoint  ten  inches  from  the  line  of  the  avenue, 
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where,  as  to  the  north  half  of  the  wall,  the  same  terminated. 
The  south  half,  however,  was  continued,  and  interlaced  with 
the  front  wall,  as  already  observed,  until  within  about  four 
inches  of  the  street  line,  leaving  a  space  of  four  inches 
between  it  arid  the  front  line  for  the  ashlar. 

By  this  method  of  construction  there  was  a  jog  in  the 
north-west  corner  of  the  wall,  ten  inches  in  depth,  and  eight 
inches  in  width,  formed  by  the  intersection  of  the  face  of  the 
north  half  and  the  north  line  of  the  wall,  as  carried  by  the 
plaintiff  toward  the  street  line  of  the  lots  in  front.  This 
jog  was  left  by  the  plaintiff,  extending  from  the  foundation 
to  the  top  of  the  wall,  to  be  occupied  by  the  owner  of  adjoin- 
ing lots,  in  connecting  his  front  with  and  supporting  the 
same  thereon.  .  After  the  completion  of  the  plaintiff's  build- 
ing, the  defendant  acquired  title  to  the  land  of  Sarah  A. 
Livermore,  and  erected  thereon  a  building  known  as  the 
"  Buckingham  Hotel."  When  the  defendant  came  to  con- 
nect his  front  wall  with  the  party  wall,  he  complained  to  the 
plaintiff  that  he  had  occupied,  with  his  front  wall,  including 
the  ashlar,  more  space  of  the  party  wall  than  he  was  justly 
entitled  to. 

The  claim  of  the  defendant  being  that,  as  to  his  front  wall, 
the  plaintiff  was  entitled  to  occupy  or  overlap  the  party  wall 
to  the  extent  of  two  inches  only,  and  up  to  the  northerly  line 
of  his  lot,  whereas  he  had  covered  the  same  with  his  front 
wall  to  its  center,  and  had,  in  this  manner,  appropriated  to 
himself  a  frontage  of  six  inches  of  the  defendant's  land, 
lying  in  front  of  the  party  wall,  and  up  to  the  line  of  the 
avenue.  The  defendant  commenced  to  cut  away  six  inches 
of  the  plaintiff 's  ashlar,  lying  immediately  south  of  the  center 
line  of  the  party  wall,  when  he  was  restrained  by  an  injunc- 
tion order,  obtained  in  this  action,  and  the  plaintiff,  by  his 
complaint,  and  upon  the  trial,  asks  that  it  be  adjudged  that 
he,  the  plaintiff,  is  entitled  to  use  the  front  of  the  said  party 
wall  up  to  the  center  line  thereof,  and  that  the  defendant  be 
enjoined  from  interfering  with  the  plaintiff  in  such  use.  It 
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may  be  observed  that  the  plaintiff,  by  the  allegations  of  his 
complaint,  substantially  construes  the  agreement  between  him- 
self and  Sarah  A.  Livermore,  as  an  undertaking  on  his  part 
to  build  a  "  party  wall."  Although  it  was  the  northerly  wall 
of  his  building  which  was  to  be  constructed  partly  upon  the 
land  of  the  defendant's  grantor,  yet  the  agreement  provides 
that  the  same  should  be  a  party  wall  between  the  plaintiff's 
building  and  any  building  which  might  be  afterward  erected 
on  the  adjoining  lot. 

The  plaintiff  claims,  in  his  complaint,  to  have  built  the 
"  party  wall "  as  agreed,  and  to  have  used  eight  inches  of  its 
front,  and  up  to  the  center  line  thereof  with  the  front  of  his 
building.  He  would  appear  to  concede  that  the  party  wall 
proper,  which  he  agreed  to  build,  was  not  itself  to  extend  in 
front  to  the  street  line  of  the  lots. 

A  distinction  is  clearly  recognized,  by  the  plaintiff  himself, 
between  the  party  wall  and  that  portion  of  the  front  of  his 
house  which  is  built  into,  or  rests  upon  it,  and,- in  his  argu- 
ment, the  counsel  for  the  plaintiff  urges  "  that,  if  the  defend- 
ant is  right,  he  may  cut  away  not  only  the  ashlar,  but  through 
the  brick  wall  of  the  plaintiff's  house  down  to  the  front  line 
of  the  party  wall."  And  the  plaintiff  also  claims  to  have 
built  the  wall  sixteen  inches  thick  throughout  its  entire  length 
and  height.  Yet,  as  to  the  north  half  thereof,  he  rested  when 
within  ten  inches  of  the  front  line  of  defendant's  lot,  show- 
ing, by  his  action,  that  he  regarded  such  portion  of  the 
northern  wall  of  his  building,  or  party  wall,  as  ending  there, 
and  that  the  angle  or  jog  in  question,  left  by  him,  was  to  be 
filled  with  the  defendant's  front  wall. 

The  evidence  clearly  establishes  that,  in  building  party 
walls  in  the  city  of  New  York,  the  front  of  the  wall  is  never 
brought  close  up  to  the  line  of  the  street,  but  that  a  space  is 
always  left  in  front  of  the  wall,  between  that  and  the  street 
line,  for  the  front  walls  of  the  respective  houses,  including 
the  ashlars,  where  stone  is  used  as  a  facing. 

And   the  evidence  further  shows  that  the  use  which  is 
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made  of  a  party  wall  in  the  construction  of  the  adjoining 
houses  is  for  the  insertion  and  support  of  beams  therein,  and 
for  the  construction  therein  of  fire-places  and  flues,  and  for 
securing  the  front  and  rear  walls  by  the  various  means  of 
diagonal  anchors,  which  seem  always  to  be  used,  and  by 
toothing  in  where  the  walls  are  constructed  together.  And 
it  may  be  urged  with  good  reason  that  a  party  wall  may  be 
used  by  the  adjoining  owners,  for  whose  mutual  benefit  it 
was  constructed,  not  only  for  the  support  of  the  beams  and 
for  the  construction  therein  of  fire-places  and  flues,  and  other 
acknowledged  uses,  but  also  "  to  form  a  complete  and  perfect 
junction,  in  an  ordinary  good  mechanical  manner  between  it 
and  the  exterior  walls  of  the  house  "  (Fettretch  agt.  Leamy, 
9  JSosw.,  525,  per  WHITE,  «/.). 

Commonly,  party  walls  are  built  and  rest  equally  upon  the 
lands  of  the  adjoining  owners,  and  in  such  cases  no  question 
could  reasonably  arise,  in  the  absence  of  express  agreement 
to  the  contrary,  but  that  each  owner  might  use  the  same 
equally  for  all  the  purposes  for  which  such  wall  was  designed. 
When  a  party  wall  is  thus  built,  resting  equally  upon  the 
lands  of  the  adjoining  proprietors,  it  is  commonly,  in  the 
first  instance,  constructed  at  their  joint  expense ;  or,  if  built 
by  one  owner  at  his  individual  expense,  it  is  usually  so  con- 
structed under  an  agreement  with  the  adjoining  owner,,  that 
when  he  shall  come  to  use  the  wall  for  the  purpose  of  sup- 
porting his  building,  he  shall  compensate  the  other  for  one- 
half  of  the  expense  of  building  the  wall.  But  to  be  a  party 
Avail,  and  vested  with  all  its  attributes,  it  is  not  absolutely 
necessary  that  it  should  rest  equally  on  the  lands  of  the 
adjoining  owners. 

In  Fettretch  agt.  Leamy  (supra),  it  is  said  by  ROBERTSON,  J., 
that  "  what  the  legal  rights  and  burdens  of  a  party  wall  are, 
as  even  its  definition,  is  not  yet  scarcely  settled  definitely. 
The  term  is  commonly  applied  to  a  wall  of  which,  if  divided 
longitudinally,  the  two  parts  rest  on  land  belonging  to 
different  owners,  built  solidly  of  materials  not  easily  divided, 
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or  whose  parts  cannot  be  taken  down  without  danger  to  the 
whole  structure.  In  such  case,  either  party  may  remove  the 
half  on  his  own  land  if  it  does  not  impair  the  other  half, 
unless  one  or  the  other  has  an  easement  by  grant  to  have  his 
neighbor  keep  his  half  to  support  his  own.  Walls,  however, 
built  entirely  on  one  man's  land  may  acquire  by  grant  the 
characteristics  of  a  party  wall." 

LAWRENCE,  J.,  when  this  case  was  before  him,  on  the 
motion  to  continue  the  injunction,  in  his  opinion,  says : 
"Whether  the  easement  created  permitted  the  plaintiff  to 
extend  the  ashlar  of  his  building  over  one-half  of  the  width 
of  the  front  of  the  party  wall,  does  not  seem  by  the  authori- 
ties to  have  been  clearly  determined.  The  case  must  neces- 
sarily turn  upon  the  definition  which  is  to  be  given  to  the 
term  party  wall  as  used  in  the  agreement."  And  again  : 
"  If  that  term  has  any  peculiar  signification  in  this  city,  that 
fact  can  only  be  determined  by  competent  evidence,  to  be 
given  on  the  trial." 

It  was  with  a  view  to  ascertain  whether  any  general  usage 
or  custom  prevailed  in  the  city  of  New  York,  as  to  the  extent 
the  adjoining  owners  might  occupy  the  front  of  a  party  wall, 
or  whether  any  limit  was  established,  to  which  the  fronts  or 
ashlars  of  the  respective  houses  might  be  carried  on  its  face, 
when  the  party  wall  stands  more  upon  one  lot  than  the  other, 
that  the  testimony  of  experts  and  builders  was  received  on 
the  trial.  The  inquiry  was  also  extended  to  the  practicability 
of  building  the  front  wall  of  the  plaintiff's  house,  including 
the  ashlar,  without  extending  the  ashlar  and  brick  work 
beyond  the  limit  of  plaintiff's  lot,  and  over  the  space  of  six 
inches  of  the  defendant's  land  lying  in  front  of  the  party  wall, 
between  its  center  and  the  north  line  of  the  plaintiff's  land. 

The  cases  appear  to  be  exceedingly  rare  where  the  party 
wall  rests  more  on  one  lot  than  the  other.  They  are  of 
unexceptional  occurrence.  The  observation  of  the  architects 
and  builders,  called  by  the  defendant,  was  very  limited,  con- 
fined substantially  to  their  individual  experience  in  building. 
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So  much  was  this  the  case  that  it  cannot  be  affirmed  with 
certainty  that  any  general,  well  known  and  acknowledged 
usage  prevails  on  this  subject.  The  most  that  can  with  safety 
be  urged  is,  that  each  witness  narrated  his  own  experience, 
which  in  every  case  was  limited.  And  what  was  actually 
done  in  such  cases  must  necessarily  have  been  done  in  pursu- 
ance of  some  special  understanding  or  agreement  between  the 
owners  of  the  adjoining  premises.  In  one  or  more  of  the 
cases  spoken  of,  the  Avail  stood  wholly  on  one  lot,  to  which 
the  adjoining  owner  acquired  a  right  to  connect  his  front  by 
means  of  anchors.  In  some  others  the  wall  did  indeed  stand 
unequally  on  two  lots,  and  the  witnesses  testified  that  they 
did  observe,  and  limited  themselves  by  the  boundary  lines  of 
the  lots  in  erecting  the  fronts.  But  the  agreements  under 
which  such  walls  were  constructed  are  not  in  evidence,  nor 
do  the  rights  of  the  respective  owners  to  their  specific  use 
clearly  appear.  It  is  true  that  some  of  the  witnesses  did,  in 
a  general  way,  testify  to  what  they  understood  to  be  a  usage 
on  the  subject,  which  restricted  the  respective  owners  to  the 
boundary  lines  of  their  lots  in  erecting  their  fronts  upon 
division  walls.  But  a  further  examination  showed  that  the 
opinion  of  these  witnesses  was  based  upon  their  own  practice 
in  such  cases,  or  observation  of  instances  within  their  knowl- 
edge. But  as  these  witnesses,  in  cases  in  which  they  were 
acting,  were  agents  for  others  whose  rights  were  presumably 
fixed  and  definitely  settled  by  some  agreement  between  their 
principals  and  others,  such  experience  or  knowledge  could 
scarcely  be  held  to  establish  a  usage  on  the  subject  of  such 
force  as  to  determine  the  controversy  between  these  parties. 

In  addition  the  plaintiff  introduced  witnesses,  who  testified 
that  they  had  never  heard,  and  had  no  knowledge  of  any  such 
custom,  usage,  or  rule,  in  architecture  or  building. 

A  careful  consideration  of  the  whole  evidence  on  this  branch 
of  the  case  fails  to  disclose  a  custom  so  general  as  to  be  noto- 
rious, in  respect  to  which  all  must  be  presumed  to  contract. 
A  limited  number  of  instances  cannot  make  a  general  cus- 
Yor..  XLTX  67 
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torn,  nor  conclusively  govern  the  court  in  coming  to  a  judg- 
ment. 

But  it  would  seem,  on  principles  of  reason  and  justice,  that 
the  plaintiff,  who  had  individually  sustained  the  whole  expense 
of  the  construction  of  this  wall,  sixteen  inches  in  thickness, 
although  principally  standing  on  the  adjoining  lot,  should 
have  been  allowed  of  its  front  sufficient  space  at  least  to  secure 
the  exterior  walls  of  his  building  thereto  in  a  firm,  substantial 
and  workmanlike  manner.  And  this  right  he  had  good  reason 
to  conclude  he  had  acquired  by  his  agreement  with  Sarah  A. 
Livermore,  by  which  it  was  agreed  "  that  the  northerly  wall 
of  said  building,  so  to  be  constructed,"  should  stand  partly 
upon  his  land,  and  partly  upon  her  land.  There  is  a  conflict 
in  the  evidence  as  to  whether  or  not  the  plaintiff  could  have 
properly  and  substantially  connected  the  brickwork  of  his 
front  with  the  party  wall,  if  limited  to  two  inches  of  its  sur- 
face for  such  purpose. 

Witnesses  for  the  defendant  testify,  that  by  means  of 
anchors  it  could  have  been  done;  witnesses  for  the  plaintiff 
leave  it  at  least  doubtful  whether  it  could  have  been  in  an 
entirely  secure  and  good  and  workmanlike  manner.  The 
plaintiff's  front  wall,  exclusive  of  the  ashlar,  as  already  stated, 
is  fifteen  inches  in  thickness,  but  it  is  blocked  and  tongued 
into  the  party  wall,  making  a  continuous,  firm  and  durable 
work.  But  if  limited  absolutely  to  two  inches  only  of  the 
front  of  the  party  wall,  a  system  of  blocking  could  scarcely 
have  been  adopted  within  such  contracted  space ;  the  brick, 
from  their  width,  must  needs  go  beyond,  and  the  anchors,  to 
approximate  even  to  security,  must  have  been  of  such  length 
as  that  the  ends  thereof,  imbedded  in  the  party  wall,  must 
have  extended  to  at  least  its  center. 

The  precise  question  as  to  how  much  of  the  face  of  the 
wall  in  question,  regarded  as  a  party  wall,  the  plaintiff  might 
use  to  connect  therewith  his  front,  has  not  been  decided  by 
any  case  to  which  reference  has  been  made  by  the  counsel  for 
the  parties  herein. 
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The  law  respects,  and  has  been  careful  to  conserve,  the 
proper  rights  of  the  adjacent  owners  in  a  party  wall.  Neither 
of  the  parties  entitled  to  its  support  can  remove  it,  nor  ren- 
der it  insufficient  to  uphold  the  buildings  of  the  other 
upon  it. 

As  long  as  the  same  is  capable  of  answering  the  purposes 
for  which  it  was  erected,  the  owner  of  either  part  may  under- 
pin the  foundation,  sink  it  deeper,  as  the  occasion  may 
require,  and  increase  its  thickness  within  the  limits  of  his 
own  lot,  or  its  length  or  height,  if  he  can  do  so  without 
injury  to  the  building  on  the  adjoining  lot.  He  cannot  pare 
oft'  the  part  of  the  wall  on  his  own  land  so  as  to  render  the 
remainder  insufficient  or  unsafe,  or  excavate  under  the  wall, 
upon  his  own  premises,  to  its  permanent  injury. 

The  foregoing  conclusions  and  others  of  a  kindred  nature, 
may  be  found  in  the  following  cases  and  books :  Eno  agt. 
Delvechio  (4  Duer,  53,  and  6  Duer,  17) ;  Sherred  agt.  Cisco 
(4  Sand/.,  480) ;  Webster  agt.  Stevens  (5  Duer,  553) ;  Brad- 
lee  agt.  Christ's  Hospital  (4  Man.  &  Gran.,  714,  761) ; 
Partridge  agt.  Gilbert  (15  N.  Y.,  601) ;  Philips  agt. 
Boardman  (4  Alien,  147)  ;  Brindage  agt.  Warner  (2  Hill, 
145).  Washburne  on  Easements  treats  of  the  subject  at 
length,  and  gives  the  result  of  what  has  been  adjudicated 
(Page  454,  et  seq.,  marg.). 

The  terms  "common"  and  "mutual"  are  frequently 
employed  in  the  cases  to  designate  the  wall  in  question,  and 
measurably  to  define  the  rights  of  the  adjacent  owners.  The 
better  opinion  seems  to  be  that  the  wall  is  not  common,  in 
the  legal  acceptation  of  that  term  ;  but  that,  in  fact,  the 
adjacent  proprietors  own  in  severalty  the  portion  of  the  wall 
which  stands  on  their  respective  land,  subject,  however,  to 
its  use  as  a  party  wall,  and  that  they  are  mutually  entitled 
to  its  support  for  the  purposes  for  which  it  was  erected,  so 
long  as  the  wall  shall  endure  (Sherred  agt.  Cisco,  supra). 

The  agreement  under  which  the  wall  was  built  was  careful 
to  provide  "  that  no  part  of  the  land  upon  which  the  wall  or 
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any  extension  thereof  should  be  constructed,  shall  thereby 
become  vested  in  either  of  the  parties"  to  the  agreement. 
There  are  two  cases  in  the  superior  court  of  the  city  of  New 
York,  which  deserve  consideration.  The  case  of  Ogden  agt. 
Jones  (2  Bosw.,  685),  was  decided  at  special  term,  WOOD- 
RUFF, J.  Although  the  term  party  wall  -  is  not  used  in 
describing  the  wall,  yet  the  same  was  used  as  such.  The 
wall  appears  to  have  stood  wholly  on  the  land  of  one  of  the 
proprietors,  yet  there  was  reserved  to  the  adjoining  proprie- 
tors "  one-half  of  the  wall  "  erected  or  to  be  erected  on  the 
westerly  side  of  the  premises.  Each  was  to  pay  one-half  the 
expense  of  keeping  up  the  wall.  The  adjoining  owner  used 
the  wall  for  the  support  of  his  building.  He  sought  to  cany 
his  front  over  "  one-half  of  the  wall,"  and  for  that  purpose 
claimed  the  right  to  cut  away  six  inches  of  the  front  of  the 
adjoining  owner,  which  covered  the  entire  face  of  the  wall. 
The  judge  decided  that  he  could  not  extend  any  part  of  his 
front  over  the  land  of  the  adjoining  owner.  It  is  true  that 
the  wall  had  been  used  by  the  party  on  whose  land  it  stood 
for  a  period  of  sixty  years  without  disturbance,  and  that 
there  had  been  an  acquiescence  for  that  period  in  the  con- 
struction which  he  had  given  to  the  agreement,  by  which 
one-half  of  the  wall  was  resigned  to  the  adjoining  owner, 
which  was  of  itself  sufficient  to  restrain  the  latter  from  build- 
ing upon  any  part  of  the  front  of  the  wall,  and  confine  him 
to  its  use  as  a  support  to  his  house,  without  interfering 
with  the  plaintiff's  front.  Fettretch  agt.  Leamy  (supra\ 
was  the  case  of  a  party  wall  which  also  appears  to  have 
stood  wholly  on  the  land  Of  one  of  the  adjoining  owners. 
The  defendant,  upon  whose  lot  the  wall  was  to  stand, 
began  to  build  and  had  completed  the  side  and  front 
walls  of  his  house,  so  far  as  to  have  finished  a  brown-stone 
lintel  on  the  first  floor,  and  extended  the  same  to  the 
line  of  the  plaintiff's  lot.  The  plaintiff  then  undertook  to 
cut  off  four  inches  in  length  of  such  lintel  in  order  to  have 
the  lintel  of  his  front  wall  extend  that  distance  beyond  the 
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dividing  line  of  the  lots  and  lap  over  that  part  of  the  defend- 
ant's building  which  belonged,  in  common,  to  its  front  and 
side  walls.  The  defendant  resisted  the  attempt.  The  defend- 
ant also  forbade  the  plaintiff  putting  anchors  in  his  front  wall 
and  interlocking  the  bricks  of  the  front  walls  of  both  build- 
ings at  their  junction. 

ROBERTSON,  J.,  said :  "  It  is  not  a  matter  of  judicial  cog- 
nizance that  tying  front  walls  together  is  a  part  of  the  use  of 
a  wall  as  a  party  wall."  WHITE,  J.,  as  already  observed,  said 
that  the  use  of  a  party  wall,  "  in  its  full  unrestricted  sense, 
embraces  not  only  the  use  of  the  interior  face  or  side  of  the 
wall,  but  also  such  use  of  it  as  is  necessary  to  form  a  com- 
plete and  perfect  junction,  in  an  ordinay  good  mechanical 
manner, between  it  and  the  other  exterior  walls  of  the  house." 
BARBODR,  J.,  in  the  same  case,  limited  the  plaintiff  to  the  use 
of  the  wall  for  the  purpose  of  inserting  therein  the  beams  of 
his  house  and  chimney  backs,  as  by  the  party  wall  agreement, 
as  he  thought  its  use  was  substantially  so  limited. 

These  cases,  dependent  upon  their  peculiar  facts,  do  not 
necessarily  determine  what  should  be  adjudicated  in  this 
action.  They  seem,  however,  to  establish  that  under  agree- 
ments in  which,  in  the  one  case,  the  wall,  although  standing 
wholly  on  the  land  of  one  of  the  proprietors,  the  one-half 
thereof  being  excepted  and  reserved  to  the  adjoining  proprie- 
tor, but  the  whole  maintained  at  their  joint  expense,  and  in 
the  other  case,  where  a  party  wall  stands  wholly  upon  the 
land  of  one,  the  adjoining  owner  and  party  in  interest  in  the 
wall  has  no  recognized  legal  right  growing  out  of  his  interest 
in  the  wall  to  extend  the  front  of  his  house  thereon  beyond 
the  limits  of  his  lot,  unless  such  right  may  be  embraced  in 
what  WHITE,  J.,  in  the  latter  case,  says  in  regard  to  the  use 
of  the  wall  to  form  a  necessary  connection  between  it  and 
the  other  exterior  walls  of  the  house. 

A  party  wall  proper,  under  the  evidence  in  the  case  under 
consideration,  never  advances  to  the  line  of  the  street ;  but 
the  space  between  it  and  the  street  line  is  fixed  by  no  certain 
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rule.  It  varies  according  to  what  may  be  required  for  the 
fronts  of  the  houses.  The  land  covering  this  space  should  be 
exclusively  enjoyed  by  its  owners,  freed  from  any  burden  or 
easement  growing  out  of  the  party  wall  agreement,  and  be 
occupied  by  them  according  to  the  boundary  lines  of  their 
lots  for  the  construction  of  their  fronts. 

The  enlarged  right  suggested  by  WHITE,  J.,  can  be  deter- 
mined by  no  rule,  in  any  given  case,  except  necessity.  I  am 
inclined  to  the  opinion  that  a  party  wall  should  subserve  the 
ends  suggested  by  hirn.  But  such  further  use  does  not  neces- 
sarily oblige  a  party  whose  line  adjoins  the  wall,  and  that  was 
the  case  before  him,  to  go  beyond  his  boundary  with  his  front, 
and  so  encroach  upon  the  land  of  the  adjoining  owner,  not 
covered  by  the  party  wall.  It  appears  that  by  the  use  of 
anchors  a  party,  whose  land  adjoins  the  wall,  and  is  bounded 
by  it,  may  safely  connect  his  front  thereto. 

"With  regard  to  the  north  half  of  the  party  wall  under 
consideration,  its  front  was  fixed  by  the  plaintiff  ten  inches 
east  of  the  street  line.  The  south  half  was  continued  and 
built  into  the  front  wall,  so  that  it  is  difficult  to  determine 
where  the  former  ends  and  the  latter  begins.  It  is  one  solid 
brickwork,  forming  the  northerly  wall  of  the  plaintiff's 
building.  But  the  brickwork  ended,  leaving  a  space  of 
four  inches  between  it  and  the  street  line  for  the  ashlar, 
which  constitutes  the  real  front,  and  out  of  which  this 
controversy  has  in  fact  arisen.  The  south  half  of  the  wall 
ended  at  least  with  the  brickwork.  There  was  no  real  neces- 
sity, for  the  building  of  his  front  of  brown-stone,  that  the 
plaintiff  should  have  gone  beyond  the  limits  of  his  lot. 
Within  the  two  inches  of  the  face  of  the  party  wall,  the 
plaintiff  could  securely,  and  in  a  good  and  workmanlike  man- 
ner, have  completed  and  secured  his  ashlar,  anchored  as  it  was 
to  the  brickwork  behind,  and  within  that  space  it  must  be 
held  that  he  should  have  limited  himself.  In  going  beyond 
and  to  the  center  of  the  wall,  he  used  and  occupied,  without 
legal  right,  six  inches  of  the  front  of  defendant's  land. 
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But  the  plaintiff  claims  that  Sarah  A.  Livermore,  while 
she  owned  the  land,  made  no  objection,  but,  on  the  other 
hand,  acquiesced  in  the  use  made  by  the  plaintiff  of  the  party 
wall  with  his  front. 

There  is  no  evidence  that  the  defendant's  grantor  had  actual 
knowledge  of  the  manner  in  which  the  plaintiff  constructed 
the  wall  or  appropriated  its  front.  Under  such  circumstances, 
her  failure  to  object  and  her  silence  do  not  necessarily  imply 
acquiescence. 

It  is  true  that  her  brother,  who  had,  on  her  behalf,  caused 
the  party  wall  agreement  to  be  drawn,' on  several  occasions 
passed  by  the  building  when  in  progress  of  erection.  But  he 
gave  no  particular  attention  to  the  subject.  He  had,  indeed, 
a  general  charge  of  his  sister's  business,  but  had  no  particular 
duty  in  the  premises  after  the  party  wall  agreement  was 
drawn.  But  a  failure  to  object,  even,  on  the  part  of  the 
defendant's  grantor  could  give  the  plaintiff  no  right  to  occupy 
her  ground  with  the  ashlar  of  his  building. 

A  person  encroaching  upon  the  land  of  another  by  the 
overlapping  of  a  wall  cannot  resist  the  claim  of  the  latter  on 
the  mere  ground  that  the  owner  was  silent  during  the  pro- 
gress of  the  encroaching  structure;  and  the  owner  is  not 
estopped  by  his  silence  from  recovering  his  possession  (Chris- 
tiansen agt.  Linford)  3  Robinson,  215). 

The  learned  counsel  for  the  plaintiff  urges  that  the  defend- 
ant knew,  in  judgment  of  law,  that  plaintiff  had  so  constructed 
his  house  when  he  bought  from  Sarah  A.  Livermore,  .and 
that,  after  such  construction  had  been  acquiesced  in,  the 
plaintiff's  possession  should  not  be  disturbed. 

There  may  be  force  in  the  suggestion,  so  far  as  it  applies  to 
the  actual  location  and  building  of  the  northerly  wall  of  the 
plaintiff 's  house  under  the  party  wall  agreement,  and  the 
extension  of  the  brickwork  thereof  toward  the  avenue, 
beyond  the  line  left  for  the  defendant's  front. 

But  it  has  no  just  application  to  the  plaintiff's  encroach- 
ment upon  the  defendant's  lands  with  his  ashlar,  which  is 
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no  part  of  the  northerly  or  party  wall.  Besides,  the  only 
acquiescence  which  can  be  availed  of,  by  means  of  which  to 
establish  a  claim  of  title  or  interest  in  lands,  mast  have  con- 
tinued for  the  full  term  of  prescription,  or  the  full  term 
prescribed  in  that  behalf  by  the  statute  of  limitation.  Nor 
is  the  conveyance  from  Sarah  A.  Livermore  void  as  to  the 
plaintiff's  claim,  under  the  provisions  of  the  Revised  Statutes 
(1  N.  Y.  Statutes  at  Large  [Edmonds1  edition],  page  690, 
sec.  147). 

The  plaintiff 's  claim  is  not  under  a  title  adverse  to  that  of 
defendant's  grantor.  «In  fact,  plaintiff  has  not  and  could  not 
make  any  claim  of  title  to  the  land.  The  extent  of  his  claim 
is  an  easement  in  the  land  in  question  for  the  support  of  his 
front  upon  a  party  wall,  arising  by  implication  (Crary  agt. 
Goodman,  22  N.  Y.,  174;  Laverty  agt.  Moore,  33  N.  Y., 
658). 

From  an  examination  and  consideration  of  the  whole  case, 
it  does  not  appear  that  the  plaintiff  has  established  a  claim 
which  entitles  him  to  the  interference  of  a  court  of  equity,  or 
to  the  granting  of  the  relief  demanded. 

The  removal  of  six  inches  of  his  ashlar  will,  as  the  case 
shows,  entail  upon  the  plaintiff  expense,  and  will  necessitate 
the  alteration  of  his  stoop  and  portico,  but  it  can  be  done 
without  serious  injury  to  the  walls  of  his  building. 

The  annoyance  and  expense  to  the  plaintiff,  however, 
furnish  no  satisfactory  reasons  why  this  court  should,  by  its 
order  of  injunction,  restrain  the  defendant  from  the  exercise 
of  his  right  to  the  enjoyment  of  his  property. 

The  plaintiff  extended  his  ashlar  over  the  space  in  question, 
without  doubt,  in  the  honest  belief  that  he  had  a  legal  right 
to  do  so.  But  if  such  claim  be  ill  founded,  as  it  is  held  to 
be.  he  should  be  willing  to  recede  to  the  line  of  the  lot  with 
his  ashlar,  or  if  practicable,  adjust  the  subject  in  dispute  with 
the  defendant,  and  secure  a  legal  right  to  the  maintenance  of 
his  front,  as  it  now  stands. 

It  may,  in  conclusion,  be  observed,  that  although  the  party 
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wall  was  built  by  the  plaintiff  at  his  sole  expense,  yet  it  stands 
principally  on  defendant's  ground ;  that  by  such  method  of 
construction  the  interior  capacity  of  the  plaintiff's  house  is 
largely  increased,  and  the  defendant's  decreased  in  the  same 
degree. 

And  that  whatever  the  plaintiff  gains  by  the  extension  of 
the  front  of  his  house  over  the  space  in  question  is  to  the  loss 
of  the  defendant's  front. 

The  complaint  of  the  plaintiff  should  be  dismissed. 
VOL.  XLIX.  68 


ERRATUM. 


In  the  case  of  'Havens  agt.  Klein,  ante  p.  95,  at  the  end  of  the  head-note 
read  in  addition  thereto,  ";  where  the  common  owner  of  both  first  con- 
veyed the  latter,  with  the  appurtenances." 


DIGEST 

CONTAINING  THE  WHOLE  OP 

49  HOW.,  ANTE,  AND  QUESTIONS  OF  PRACTICE  CONTAINED  IN 

3  AND  4  HUN,  57  AND  58  N.  Y.  REPORTS. 


ABATEMENT   AND  REVIVAL. 

1.  Actions  for  wrongs  to  the  pro- 
perty,  rights  or  interests  of  an- 
otheV,  may  be  maintained  against 
the  executors  or  administrators  of 
a  deceased  wrong-doer,  when  they 
are  not  brought  for  slander,  libel, 
assault  and  battery,  false  impris- 
onment, or  on  the  case  for  injuries 
to  the  person  of  the  plaintiff,  or 
of  the  testator  or  intestate  of  any 
executor  or  administrator.     (Bond 
agt.  Smith,  4  Hun,  48.) 

2.  In    an    action    brought    against 
several  defendants,  to  recover  dam- 
ages for  fraudulent  representations 
as  to,  and  inducing   thereby  the 
purchase  of,  certain  stock,  if  one 
of  the  defendants  die,  the  action 
is    properly  separated    and    con- 
tinued as  two  actions,  one  against 
the  survivor,  and  the  other,  against 
the  personal  representatives  of  the 
deceased  party  defendant.     (Id.) 

3.  Where,  in  such  a  case,  the  plaintiff 
has  been  partially  examined  as  a 
witness  on  the  trial  before  a  ref- 
eree, and  such  examination  is  in- 
complete, an  order,  providing  that 
every  act  and  proceeding  done  or 
taken  in  the  cause  previous  to  the 
decease   of    the   party   defendant 
shall  be  valid  and   of  like   force 
and  effect  in  each  of  the  separate 
actions  as  if  they  had  been  separ- 
ately brought  and  prosecuted,  is 
too  broad,   and  should  be   made 
without  prejudice  to  an  applica- 
tion to  strike  out  such  parts  of  his 


evidence  as  would  be  incompetent 
as  against  the  personal  representa- 
tives of  the  deceased  defendant. 
(Id.) 

4.  Where  an  application  was  made 
by  defendant's  counsel  to  put  a 
case    over  a  term  of   the  court, 
and,  as  a  condition  of  the  cause 
going  over,  the  defendant's  coun- 
sel stipulated  that  in  case  of  the 
death  of  the  plaintiff  before  final 
judgment,    the    cause    of    action 
should  survive,  and  not  abate  by 
his  death,  field,  that  an  authority 
in  the  counsel  to  make  such  stipu- 
lation could  not  be  inferred  from 
his  employment,  but  must  be  es- 
tablished as  a  fact.     As  to  whether 
the  stipulation,  if  authorized  by 
the  defendant,    would    be  valid, 
quaere.     (Cox  agt.  N.  Y.  O.  &  H. 
R.  R.  R.  Co.,  4  Hun,  170.) 

5.  After  a  verdict  is  set  aside,  it  is 
as  if  no  verdict  had  ever  beem  ren- 
dered, and  a  verdict  which  is  after- 
ward set  aside  will  not  be  suffi- 
cient, under  the  second  paragraph 
of  section  121  of  the  Code,  to  pre- 
vent an  action  from  abating  by  the 
death  of  a  party.     (Id.) 

Revival    not  embraced  within  pro- 
hibition of  a  stay  of  proceeding* 
motion  to  revive  must   be  made 
within   the  year.    (See  Matter  of 
Bai abridge,  4  Hun,  674.) 

6.  An  action  for  a  breach  of  prom- 
ise of  marriage  is  not  an   action 
upon  a  contract,  within  the  mean- 
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ing  of  the  provisions  of  the  Re- 
vised Statutes  (  2  R.  S.,  113,  sees.  2 
3),  authorizing  the  maintenance  of 
actions  upon  contracts  made  by  a 
deceased  person  by  and  against  his 
executors  or  administrators.  Nor 
is  such  an  action  within  the  pro- 
visions (2  R.  8.,  447,  sees.  1,  2)  au- 
thorizing an  action  by  or  against 
executors  or  administrators  for 
wrongs  done  to  property  rights  or 
interests.  It  does  not  relate  to 
property  interests  but  to  personal 
injuries.  (Wade  agt.  Kalbfleisch, 
58  N.  Y.R.,282.) 

7.  Such  a  cause  of  action,  therefore, 
does  not  survive,  and  cannot  be 
revived  against  the  executors  or 
administrators  of    the  promissor 
(RAPALLO,    J.,    dissenting).     (Id.) 

8.  The  dissolution  of  a  corporation 
terminates  an  action  then  pending 
against  it,  and  all  subsequent  pro- 
ceedings therein  are  void  unless 
the  action  be  continued  by  order 
of  the  court  as  provided  by  the 
act  of  1832,  to  prevent  the  abate- 
ment of  suits  by  or  against  cor- 
porations    (chap.     295,    Laws    of 
1832),  which  order  must  require 
the    representative    or    successor 
in    interest  of    the    defunct  cor- 
poration to  be    substituted,   and 
the  action  continued  in  his  name, 
or  that    the    defense    be    placed 
under  his  control.  (McOulloch  agt. 
Norwood,  58  N.   T.  R,  562.) 

9.  If  section  121  of  the  Code,  pro- 
viding for  the  continuance  of  an 
action  after  the  death  of  a  party, 
applies  to  an  action  against  a  cor- 
poration, it  does  not  authorize  the 
continuance  of  the  action  against 
the  corporation,  but  before  it  can 
proceed  requires  the  successor  or 
representative  in    interest    to    be 
brought  in.     (Id.) 

ACCOUNTING. 

By  guardian  —  voucher  required  for 
each  payment  exceeding  twenty 
dollars.  (See  Matter  of  Gill,  3 
Hun,  20.) 


ACCOUNT  STATED. 

Between  trustee  and  third  party  — 
when  cestui  que  trust  not  bound 
by.  (See  Church  agt.  Kidd,  3 
Hun,  254.) 


ACKNOWLEDGMENT        OF 
WRITTEN  INSTRUMENTS. 

1.  Under  the  provisions  of  the  act 
of  1833  relative  to  proceedings  in 
suits,  &c.  (sec.  9,  chap.  271,  Laws 
1833),  authorizing  the  acknowledg- 
ment and  proof  of  written  instru- 
ments, except  bills,  notes  and  wills, 
in  the  same  manner  as  convey- 
ances of  real  estate,  an  assignment 
of  and  power  of  attorney  to  trans- 
fer stock,  duly  acknowledged  by  a 
subscribing  witness,  is  competent 
evidence  of  the  transfer,  and  the 
acknowledgment  may  be  made  at 
any  time  before  the  paper  is  offered 
in  evidence.     (Holbrook  agt.  N.  J. 
Z.  Co.,  57  AT.  T.  R,  616.) 

2.  A  certificate  of  acknowledgment 
to  a  deed  stated  that  the  identity 
of  the  persons  acknowledging  was 
proved  to  the  officer  by  a  witness 
named,  who,  being  sworn,  stated 
his  place  of  residence,  and  that  he 
knew  the    persons  proposing    to 
acknowledge  to  be  the  identical 
ones  described  in,  and  who  execu- 
ted the  deed.    Held,  sufficient  with 
in  the  recording  act  (1  R.  S. ,  758, 
sec.  9) ;  that  it  was  not  necessary 
to  state  in  the  certificate  that  the 
officer  had  satisfactory   evidence 
of     the    identity    of   the    person 
acknowledging,  and  that  the  facts 
stated  did  show  that  he  had  such 
evidence.     (Ritter  agt.  Warth,  58 
N.  T.  5.  ,628.) 


ACTION. 

Upon  choses  in  action  levied  on  un- 
der attachment — by  whom  must 
be  brought.  (See  Lupton  agt. 
Smith,  3  Hun,  1.) 
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Parties  —  when  not  necessary  to 
make  all  stockholders  parties  to 
an  action  against  foreign  corpora 
tion.  (See  Redmond  agt.  Hoge,  8 
Hun,  171.) 

Parties  —  judgment  debtor  proper 
party  defendant  in  action  by  re- 
ceiver to  set  aside  fraudulent  con- 
veyance. (See  Allison  agt.  Wetter, 
3  Hun,  608.) 

When  plaintiff's  proceedings  in,  will 
not  be  stayed  on  application  of 
defendant,  on  ground  that  attor- 
ney was  unauthorized  to  com- 
mence it.  (See  Town  of  Delhi  agt. 
Graham,  3  Han,  407.) 

When  properly  separated  and  con- 
tinued as  two  actions,  one  against 
personal  representatives  of  de- 
ceased party  and  the  other  against 
the  survivors.  (See  Bond  agt. 
Smith,  4  Hun,  48.) 

All  controversies  respecting  subject- 
matter  must  be  determined  in  one 
action.  (See  Dambman  &gt.  Schult- 
in'j,  4  Hun,  50.) 

1.  A  civil  action  cannot  be  main- 
tained in  the  mime  of  the  people 
of  the  state  for  the  redress  of  pri- 
vate wrongs;  these  are  remediable 
at  the  suit  of  the  parties  injured 
only.     The   people  cannot   inter- 
vene, except  upon  the  assertion  of 
a  distinct  right  on  the  part  of  the 
public  in  respect  to  the  subject- 
matter  litigated.     (People  asjt.   A. 
&  S.  It.  R.  'Co.,  .57  N.  Y.  R.,  161.) 

2.  An  action  in  the  nature  of  a  quo 
warranto,  brought  by  the  attorney- 
general  in  the  name  of  the  people 
of  the  state,  under  tin-  provisions 
of  the  Code  (*<c«  433,  440),  to  try 
the  title  to  a  corporate  office  to 
whidi  there  are  several  claimants, 
is  ond  of  legal,  not  equitable,  cog- 
nizance, and  the  issues  therein  are 
strictly  legal  ones.     (Id.) 

See  SPECIAL  PROCEEDINGS,  1. 

When  prematurely  brought.  (See 
Broirn  agt.  Mctiee,  57  -V.  Y.  R. 
[Mem.],  084.) 


ACTION  IN  BAR. 

1.  Where  a  judgment  creditor  brings 
an  action  in  his  own  behalf  and 
all  others  similarly  situated,  &c. . 
to  set  aside  a  conveyance  alleged 
to  have  been  fraudulently  made 
by  the  judgment  debtor,  and  after 
a  trial  on  the  merits  the  plaintiff's 
complaint  is  dismissed,  it  is  no  bar 
to  an  action  by  a  subsequent  judg- 
ment creditor  for  similar  relief; 
although  he  was  a  witness  for  the 
plaintiff  in  the  former  action,  but 
was  not  in  privity  with  or  a  party 
to  that  action.  (O'Brien  agt.  Broicn- 
iny,  ante,  109.) 


ADMIRALTY. 

1.  This  court  has  jurisdiction  in  case 
of  a  libel  tiled  against  a  carutl  boat 
to  recover  damages  for  a  failure  to 
deliver  merchandise  upon  a  con- 
tract of  affreightment  to  transport 
the  freight  from  Buffalo  to   New 
York.   (  Van  Buren  agt.  Canal  Boat 
McChesney,  ante,  178.) 

2.  This  appears  to  be  adverse  to  1h< 
views  expressed  by  justices  INGKK- 
SOLL  and  NELSON,  in  the  case  of 
the  Ann  Arbor  (4  BUitch.  C.  C.  11., 
205),  tcho  field  that  a  canal  boat  is 
not  the  subject  of  a  libel,  not  being  a 
ship  or  vessel  and  Juicing  no  potcer 
of  locomotion  as  respects  navigation 
iipon  public  icaters,  any  more  titan  a 
raft,  an  ark  or  a  mud  scow. —  [REP. 
(Id.) 

3.  A  mortgagee  who  allows  the  own- 
er of  a  canal  boat  to  run  and  use 
it  as  a  general  freighting  boat  to 
earn  compensation  for  such  own- 
er,  subjects   her  to  the  ordinary 
obligations  which  such  boats  incur 
through  the  contracts  of  the  mast- 
er.    The  master  is  pro  hac  nee  the 
agent  of  the  mortgagee;  and  as  to 
any  lien  possessed  by  the  latter  by 
virtue  of  the  mortgage,  it  is  sub 
ordinate  to  the  claim  of  the  libel 
ants.      (/</.) 
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4.  Where  the  bill  of  lading  is  abso- 
lute in  its  terms,  that  all  the  dam- 
ages caused  by  the  boat  or  carrier, 
or  deficiency  in  the  cargo  from 
quantity,  as  specified,  is  to  be  paid 
by  the  carrier,  he  must  respond, 
with  the  boat,  for  any  loss  of  cargo. 
(Id.) 

5.  But  where  it  is  suggested  that  the 
loss  was  not  caused  by  the  boat  or 
the  carrier,  because  it  was  not  with- 
in the  scope  of  the  master's  em- 
ployment to  steal  or  be  privy  to 
the  stealing  of  a  portion  of  the 
freight  (claimed  in  the  libel  as  be- 
ing   feloniously  abstracted   from 
the  boat  with  the  knowledge  of 
the  master),  it  must  be  held  that 
by  the  terms  of  the  bill  of  lading 
the  master  is  civilly  liable  for  the 
tortious  act  of  his  servants,  whether 
the  act  be  one  of  omission  or  com- 
mission.   (Id.) 

6.  Whatever  may  be  the  true  view 
as  to  the  time  when  a  forfeiture 
takes    place    under    the    internal 
revenue  acts,  it  is  by  the  judgment 
alone  of  the  courts  in  which  the 
forfeiture  is  sought  to  be  enforced 
that  it  can  be  ascertained  and  de- 
termined.    (Tracy  agt.  Corse,  ante, 
323.) 

7.  If  the  government  may  be  deemed 
to  have  an  inchoate  title  from  the 
time  the  offense  is  committed,  it 
is  not  consummated  until  after  a 
judicial  condemnation.     (Id.) 

8.  If,  after  a  seizure,  the  possession 
is  abandoned  by  the  government, 
and  a  decree  of  forfeiture  is  not 
obtained,  the  title  and  the  right  of 
possession  is  in  the  original  owner. 
{Id.) 

9.  A  collector  of  internal  revenue 
under  that  part  of  the  provisions 
of  section  48  of  the  act  of  Con- 
gress of  June  30th,  1864,  as  amend- 
ed by  the  ninth  section  of  the  act 
of  July  13th,  1866,  authorizing  the 
sale  of  property  seized  when   it 
may  be  liable  to  perish,  or  become 
greatly  reduced  in  value  by  keep- 


ing, or  when  it  cannot  be  kept 
without  great  expense,  has  no 
power,  although  he  takes  the  pro- 
ceedings provided  for  in  that  act, 
to  sell  a  barge  or  vessel  as  perish- 
able. (Id.) 

10.  A  barge  is  not  an  object  or  thing 
upon  which  a  tax  was  liable  to  be 
imposed,  nor  was  it  a  tool,  imple- 
ment or    instrument   within    the 
meaning  of  that  section.     The  sale 
provided  for  in  the  forty-eighth 
section  is  a  sale  of  property  liable 
to  seizure  under  that  section.    (Id.) 

11.  The  power  of  sale  conferred  upon 
a  collector  is  ministerial,  and  not 
judicial;  and  a  sale  made  by  a  col- 
lector in  a  case  not  within  the  stat- 
ute neither  divests  or  confers  any 
title.      As    between  a  purchaser 
under  such  a  sale  and  a  party  ac- 
quiring the  title  from  the  owner, 
the  latter's  title  must  prevail.    (Id.) 

12.  A  subsequent  decree  of  condem- 
nation of  the  proceeds  of  the  col- 
lector's sale,  by  the  United  States 
district  court,  cannot  affect  the 
title  of  those  claiming  under  the 
original  owner   when   the  barge 
was  not  in  the  custody  of  the  court 
at  the  time  of  the  decree.     (Id.) 

13.  There  are  two  reasons  for  not 
giving  such  a  decree  the  effect 
claimed  for  it:     (Id.) 

14.  First.  The  court  pronouncing  it 
did  not  have  the  custody  of  the 
barge,  nor  was  it  subject  to  its 
process,  and  the  decree  does  not 
adjudicate   directly  that    it   was 
forfeited.     (Id.) 

15.  Second.  The  only  persons   sum- 
moned or  notified  by  the  marshal 
to  appear  were  those  claiming  an 
interest  in  the  proceeds  of  the  col- 
lector's sale.     (Id.) 

16.  The  general  principle  is  well  es- 
tablished, that  a  court  proceeding 
in  rem  must  have  the  custody  of 
the  res  in  order  to  pronounce  a 
valid  judgment.     (Id.) 
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ADMISSIONS. 

When  admissible  —  statements  of 
party,  qualifying  admissions  — 
when  admissible  in  his  favor.  (See 
Root  agt.  Brown,  4  Hun,  797.) 


AFFIDAVIT. 

On  which  attachment  is  granted 
must  show  a  cause  of  action  — 
mere  recital  of  facts  is  insufficient. 
(See  Manton  agt.  Poole,  4  Hun,  638.) 


ALIMONY. 

1.  Alimony  and  counsel  fee  will  not 
be  allowed  to  the  plaintiff  in  an 
action  for  a  limited  divorce  and 
separation  on  the  ground  of  alleged 
desertion  and  abandonment,  by  the 
defendant,  where  the  plaintiff  fails 
to  establish  a  marriage  contract 
with  the  defendant.     (Humphreys 
agt.  Humphreys,  ante,  140.) 

2.  A  cohabitation  existing  between 
the  parties  during  some  four  years, 
which  from  the  evidence  was  con- 
sidered to  be  illicit  in  its  character 
and  meretricious  from  the  begin- 
ning,   was    no    foundation    upon 
which    to    rest    her    application. 
(Id) 


AMENDMENT. 

1.  Where  an  order  is  made  at  special 
tern  amending  a  judgment  roll, 
which  simply  conforms  it  to  the 
corceded  facts,  and  substantially 
to  :he  facts  sworn  to  by  the  plain- 
tiff on  obtaining  the  order  of  pub- 
lication, on  appeal  the  defendant 
appellant  will  be  concluded  by  his 
admissions  at  a  former  special 
term,  made  to  set  aside  the  judg- 
ment, that  he  had  property  in  this 
state  at  the  time  of  the  publication. 
(Barttett  agt.  McNiel,  ante,  55.) 


2.  Supplemental  proceedings  are  not 
authorized  by  the  Code  on  a  judg- 
ment not  in  personam.    (Id.) 

Right  to  amend  pleading  in  justice's 
court  —  when  absolute,  and  not 
in  discretion  of  justice.  (See  Ryan 
agt.  Lewis,  3  Hun,  429.) 

Of  pleading — when  allowed.  (See 
Hauck  agt.  Craighead,  4  Hun,  561.) 

Of  complaint  in  justice's  court  — 
when  it  is  imperative  duty  of 
justice  to  allow.  (See  Wood  agt. 
Shultis,  4  Hun,  309.) 

Of  judgment  on  appeal,  so  as  to 
make  it  against  defendant,  as  re- 
ceiver —  when  may  be  made.  (See 
Camp  agt.  Barney,  4  Hun,  373.) 

3.  Plaintiffs'  complaint  set  forth  a 
cause  of  action  for  fraud  in  a  con- 
tract for  the  purchase  of  lands  and 
asked    to    have  the  contract  re- 
scinded. Upon  the  trial  it  appeared 
that  a  rescission  was  impossible 
and  the  complaint  was  dismissed. 
The  judgment  was  reversed  by  the 
commission   of  appeals  and  new 
trial  ordered.    An  order  was  then 
granted     allowing     plaintiffs     to 
amend  complaint  by  setting  up 
further  allegations  of  fraud  and 
asking  to    charge    defendants  as 
trustees,   and  requiring   them  as 
such  to  account  for  and  restore 
what  they  had  unlawfully  obtain- 
ed.   UM,  that  the  amendment  was 
within  the  power  of  the  court  to 
grant,  in  its  discretion  (Code,  sec. 
173),  as  were  also  the  terms,  and 
that  the  order  was  not  reviewable 
here.     (Getty  agt.  Spaulding  58  N. 
T.  R.,  637.) 


ANSWER. 

An  answer  by  the  city  of  NewYork 
to  a  complaint  on  contract  for  a 
claim  for  gas  used  by  the  depart- 
ment of  parks,  that  the  appropria- 
tion was  exhausted,  and  that  the 
claim  had  been  incurred,  if  at  all, 
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by  the  department  of  parks  in 
excess  of  the  amount  appropriated, 
held,  frivolous.  (N.  T.  Mut.  Gas- 
light Go.  agt.  Mayor,  &c.,  of  N.  T., 
ante,  227.) 

2.  This  action  was  brought  by  the 
plaintiff  to  recover  damages  for 
injuries  sustained  while  traveling 
in  defendant's  cars.     The  defend- 
ant in  its   answer,   after  making 
certain  specific  admissions,  "  upon 
its  information    and   belief,    says 
that   said    plaintiff    was    not    by 
reason    of    said    collision    at    all 
bruised  or  injured  in  the  back  and 
thigh  or  elsewhere,   and  that  he 
has  not  by  reason  of  said  alleged 
injury  ever  since  or  at  any  time 
been  sick,   sore  and  lame,"  &c. 
Held,  that  the  answer  did  not  con- 
tain a  denial  of  the  allegation  of 
the  complaint  as  required  by  sec- 
tion  149  of  the  Code,  and  that 
judgment  was   properly  directed 
for   the   plaintiff    on  the  ground 
that  it  was  frivolous.     A  denial 
"upon  information  and  belief"  is 
not  a  good  traverse.     (Powers  agt. 
Rome,  &c.,  R  E.  Co.,  8  Hun,  285.) 

3.  In  this  action,  brought  to  recover 
the  amount  due  on  a  promissory 
note  for  $550,  given  by  the  defend- 
ant to  the  plaintiff,  the  defendant 
set  up  in  his  answer  that  the  note 
was,  by  mistake,  drawn  for  fifty 
dollars  too  much,  or  that,  if  there 
was  not  a   mistake   in   drawing 
it,  it  was  usurious.      The  referee 
found    that    it    was    by    mistake 
drawn  for  fifty  dollars  too  much, 
and  deducted  that  amount  from 
the  recovery.     Held,  that  this  re- 
sult sustaining  one  branch  of  the 
defense,  precluded  the  defendant 
trom  insisting  upon  the  other,  as 
usury  cannot  be  founded  on  a  mis- 
take.    (Lusk  agt.  Campbell,  3  Hun, 
607.) 

4.  When    the    plaintiff    does    not 
demur  to  the  answer,  nor  move  to 
strike  it  out  as  sham  or  frivolous, 
but  suffers  it  to  form  an  issue  of 
fact  which  he  brings  on  for  trial, 
evidence,  tending  to  establish  a 


legal  or  equitable  defense,  cannot 
be  excluded  on  account  of  infor- 
malities in  the  answer,  or  any 
defect  that  can  be  cured  by  amend- 
ment ;  or  when,  the  evidence  being 
within  the  general  scope  and 
object  of  the  answer,  the  plead- 
ing can  be  made  to  conform  to 
the  proof,  under  section  173  of  the 
Code.  Whether  the  evidence  is 
sufficient  to  accomplish  the  pur- 
pose of  the  party,  is  a  question 
upon  which  he  is  entitled  to  the 
deliberation  of  the  court  or  a  jury. 
(Lathrop  agt.  Godfrey,  '3  Hun,  739.) 

Right  of  defendant  to  amend  by  set- 
ting up  new  matter,  in  justice's 
court  —  not  in  discretion  of  jus- 
tice. (See  Ryan  agt.  Lewis,  3  Sun, 
429.) 

In  action  for  construction  of  will  — 
when  allegations  raising  improper 
issues  will  be  stricken  out  of.  (See 
McLean  agt.  McLean,  3  Hun,  395.) 

Objection  that  action  for  penalty 
was  not  brought  within  time 
limited  therefor  must  be  taken  by. 
(See  Cotton  agt.  Maurer,  8  Hun, 
552.) 

When  leave  to  serve  new  answer 
after  substitution  of  parties  plain- 
tiff, not  allowed.  (See  Bowd  of 
Supervisors  agt.  Tweed,  3  Hun,  682.) 

5.  This  action  was  brought  to  recover 
for  work  performed  in  erecting  an 
elevator,  "as  per  specifications 
annexed  to  the  written  contract." 
The  answer  alleged  that  the  eleva- 
tor was  to  be  constructed  "in  ac- 
cordance with  certain  drawings 
and  specifications,"  and  then  set 
forth  certain  of  the  requirements 
thereof.  Upon  the  trial  the  plain- 
tiff did  not  prove  the  contract 
and  specifications,  but  read  a  por- 
tion of  the  answer,  referring,  in 
general  terms,  to  the  contract,  and 
declared  that  this  was  the  agree- 
ment which  he  accepted,  and  he 
was  allowed  to  recover  thereon. 
Hekl,  that  this  was  error  ;  that  he 
should  have  been  compelled  to 
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prove  the  contract  and  specifica- 
tions, and  compliance  therewith. 
(See  Mansfield  agt.  Kerncr,  4  Hun, 
133.) 

When  defects  in  complaint  cured  by. 
(See  Miller  agt.  White,  4  Hun,  63.) 

When  contains  such  denial  of  con- 
tract alleged  in  complaint  as  to 
entitle  plaintiff  to  open  and  close 
case.  (See  Hunter  agt.  Am.  Popu- 
ular  Life  Itis.  Co.,  4  Hun,  794.) 

Allegation  in,  that  defendant  "  says 
he  denies"  —  perjury  assigned 
upon  verification  of.  (See  People 
agt.  Christopher,  4  Hun,  805.) 

When  not  frivolous.  (See  Dinsmore 
agt.  Mayor,  4  Hun,  643.) 

Service  of,  after  office  hours,  by  pro- 
curing office  to  be  opened  by  jan- 
itor—  when  irregular.  (See  Vail 
agt.  Lane,  4  Hun,  653.) 

Statute  of  frauds — when  need  not 
be  pleaded.  (Set  Alger  agt.  John- 
son, 4  Hun,  412.) 


APPEAL. 

1.  On  the  decision  of  a  motion  at 
special  term  for  judgment,  on  the 
ground  of  the  frivoiousness  of  a 
demurrer,  the  costs  of  a  motion 
(ten     dollars)    only    are    taxable. 
(Whitman  agt.  Nicoll,  ante,  88.) 

2.  Where  the  order  and  the  judg- 
ment   entered    thereon   are   both 
appealed  from  to  the  general  term, 
the  appellant,  if  successful,  is  en- 
titled  to  full  costs  of  an  appeal 
from  the  judgment,  and  ten  dollars 
motion  costs  at  special  term.    (Id.) 

3.  An  appeal  does  not  lie  from  an 
order  overruling    a   demurrer  as 
frivolous,  before  entry  of  judgment 
thereon,     (Id.) 

4.  Where  it  is  seen  that  the  report 
of  the  referee  in  the  case  is   not 
entirely  without  evidence,  that  he 
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has  seen  fit  to  credit  one  witness 
rather  than  another  when  there 
was  a  conflict  between  them,  and 
has  drawn  from  all  the  evidence 
the  inferences  that  seemed  to  him 
just,  this  court  cannot  review  his 
conclusions  of  fact,  notwithstand- 
ing they  may  think  he  erred  or 
they  might  have  differed  from  him. 
(Tung  agt.  U.  S.  Submarine,  &c., 
Co.,  'ante,  360.) 

5.  Where  the  evidence  is  susceptible 
of  different  inferences  and  con- 
clusions, this  court  is  concluded 
by  the  decision  of  the  court  of 
original  jurisdiction,     (Id.) 

6.  An  order  of  the  supreme  court  at 
special  term,  refusing  the  applica- 
tion to  "send  the  case,  on  appeal, 
back  to  the  referee  before  whom 
the  action  was  tried,  to  pass  upon 
certain  additional  findings  of  fact, 
proposed  and  requested   by  the 
defendant,"  which  does  not  appear 
to  have  been  before,  nor  considered 
by  the  court  at  general  term,  is  not 
before  this  court  for  review.  (Hunt 
agt.  Chapman,  ante,  377.) 

7.  The  record  must  show  an  actual 
determination    of    the    court,    at 
general  term,  to  entitle  a  party  to 
be  heard  in  this  court,  in  review 
of  an  order  or  judgment  of  that 
court.     (Id.) 

8.  The  two  appeals  in  this  case,  the 
one  from  the  judgment   and   the 
other  from  the  order,  were  distinct, 
having  no    necessary  connection 
with  each  other;  cither  might  be 
decided   without  respect    to    the 
ether.     (Id) 

!».  The  order  of  the  special  term  was 
not  an  intermediate  order,  involv- 
ing the  merits,  or  necessarily  affect- 
ing the  judgment,  and  could  not, 
therefore.be  reviewed  upon  an  ap- 
peal directly  from  the  judgment, 
under  section  329  of  the  Code. 
(Id.) 

10.  Had  the  court  at  general  term 
affirmed  the  order,  it  could  have 
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been  reviewed  here  upon  appeal 
from  the  judgment,  under  section 
329.  (Id.) 

11.  The  history  of  the  proceedings 
in  the  case  shows  that  the  order 
was  not  reviewable  at  the  general 
term  as  an  intermediate  order,  and 
that  it  did  not  affect  the  judgment 
appealed  from.    (Id.) 

12.  Where  there  are  no  exceptions  to 
the  facts  found  by  the  referee,  or 
to  the  refusal  to  find  the  proposed 
facts,  and  there  is  no  foundation 
laid  for  the  allegation  of  error  in 
the  judgment,  the  judgment  upon 
the  merits  must  be  affirmed,  as 
this  court  cannot  review  the  evi- 
dence with  a  view  to  reverse  the 
judgment  upon  questions  of  fact. 
{Id.) 

13.  Upon  an  appeal  from  an  order  of 
a  surrogate,  the  whole  case  is  to 
be    examined    by    the    appellate 
court,  as  well  upon  the  facts  as 
upon   the  law;    so  far  as   those 
questions    are    presented    by  the 
appeal.      (Oilman  agt.   Oilman,  3 
Hun,  22.) 

14.  After  the  expiration  of  twenty- 
one  years  from  the  making  of  a 
decision,  the  court  will  hesitate  to 
reverse    it    for    technical    errors. 
In    such    case,  where    the  party 
seeking  a  review  of  such  decision, 
has  first  alleged  its  making  in  his 
complaint  and  then,  on  affidavits 
stating  that  he  could  prove  the 
contrary  of  the  facts  therein  found, 
obtains  leave  of  the  court  to  strike 
such  allegations  out  of   his  com- 
plaint, the  burden  rests  upon  him 
to  show  it  to  be  erroneous  (COUN- 
TRYMAN, J.,  dissenting).     (Simpson 
agt.  McKay,  3  Hun,  316.) 

15.  Upon    the  trial  of  this  action, 
brought  upon  a  bond  given  to  re- 
lease a  canal  boat  from  a  warrant 
of  attachment  issued    under  the 
said  act,  the  plaintiff   was  non- 
suited on  the  ground  that  a  canal 
boat  was  not  a  vessel  within  the 
meaning  of  the  act,  and  the  excep- 


tions were  ordered  to  be  heard  in 
the  first  instance  at  the  general 
term.  On  the  hearing  at  general 
term,  respondents  insisted  that 
the  act  was  unconstitutional. 
Held,  that,  as  the  point  was  not 
taken  in  the  answer  or  at  the  cir 
cuit,  and  as  it  was  not  presented 
by  any  of  the  exceptions,  it  must 
be  deemed  waived.  (Emmons  agt. 
'Wheeler,  3  Hun,  545.) 

16.  Where  a  case  comes  before  the 
general  term  on  exceptions  taken 
at  the  circuit,  no  questions  can  be 
passed  upon,  except  those  arising 
upon    exceptions    duly  taken    to 
some  decision  made  by  the  circuit 
judge  at  the  trial,  or  in  the  final 
disposition  of  the  case.     (Id.) 

17.  If    a    defendant,  in    an  action 
brought  before  a  justice,  desires 
another  determination   upon  the 
facts  of  the  case,  he  must  appeal 
to  the    county  court  for  a  new 
trial;    otherwise,     the     appellate 
court    will    not    be    justified    in 
reversing  a  judgment  for  the  in- 
sufficiency of  the  evidence.     (Ross 
agt.  Colby,  3  Han,  546.) 

18.  The  admission  or  rejection  of  evi- 
dence to  show  fruitless  efforts  (by 
attachment  or  otherwise)  on  the 
part  of  the  plaintiff    to   procure 
the  attendance  of  a  witness  whom 
he  might  reasonably  be  expected 
to  produce,  is  not  a  ground  for  re- 
versal.    It  could  not  affect  the  de- 
termination of  the  issues.     (Id.) 

19.  When,  upon  the  trial  of  an  action, 
certain  points  are  insisted  upon 
by  the  defendant's    counsel,   the 
attention  of  the  court  being  called 
to  no  others,  and   an    appeal  is 
taken  upon  a  record,  not  assuming 
to  contain  all  the  evidence,  the 
defendant's  counsel  cannot,  upon 
the  hearing  of  the  appeal,  insist 
upon  a  new  defense,  viz. ,  that  the 
plaintiff's  case  was  not  niade  out 
upon    the    merits,    at    the    trial. 
(Gallup  agt.  Babsen,  3  Hun,  598.) 

20.  A  party  assenting  to  the  submls- 
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sion  of  an  issue  to  the  jury  can- 
not, on  appeal,  avail  himself  of 
any  informality  therein,  if  any 
exists.  (Zimmerman  agt.  Schoen- 
feldt,  3  Hun,  693.) 

When  error  in  copy  petition  served, 
cannot  be  urged  on  appeal  from 
order  vacating  assessment.  (See 
Matter  of  Wiuiamson,  3  Hun,  65.) 

An  order  directing  transfer  of  actions 
to  marine  court,  in  pursuance  of 
acts  of  1872  and  1874,  is  appeal- 
able. (See  De  Hart  agt.  Hatch,  3 
Hun,  375.) 

When  judgment  will  not  be  reversed 
for  admission  of  improper  evi- 
dence. (See  Milliner  agt.  Lucas,  3 
Hun,  496.) 

When  insufficiency  of  complaint,  in 
not  alleging  demand  in  replevin, 
cannot  be  urged  on  appeal.  (See 
Treat  agt.  Hathorn,  3  Hun,  646.) 

21.  Upon  an  appeal  from  a  judgment 
entered  on  the  verdict  of  a  jury, 
where  no  motion  for  a  new  trial 
has  been  made,  no  question    of 
fact    will    be    considered.     (Nat. 
State  Hank  agt.  Rising,  4  Hun,  793.) 

22.  On  the  appeal  from  the  decree  of 
a  surrogate    the  will  was  not  re- 
turned with  the  papers.    Held,  that 
in  its  absence  every  presumption 
was  against  the  appellant.     (Wal- 
lace agt.  Storry,  4  Hun,  791.) 

23.  An  appeal  may  be  taken  to  the 
general     terra     of    the     supreme 
court,  from  an  order  confirming 
the   report   of   commissioners  in 
proceedings    had   relative  to  the 
opening  of  streets  in  the  city  of 
New  York,  under  chapter  565  of 
the  Laws  of  1865,  which  adopts  the 

E revisions  of  chapter  86  of  the 
aws  of  1813.  Whether  the  provi- 
sions of  the  act  of  1813,  that  the  re- 
port of  the  commissioners,  when 
confirmed,  should  be  final  and  con- 
clusive, considered  under  the  cir- 
cumstance that  such  order  of  con- 
firmation was  then  made  by  a  court 


consisting  of  three  judges,  would 
prevent  an  appeal  to  the  general 
term  from  an  order  which  may 
now  be  made  by  a  single  judge, 
quaere.  (Matter  of  Kingslmdge 
Road,  4  Hun,  599.) 

24.  Chapter  270  of  the  Laws  of  1854, 
authorizes  an  appeal  to  the  gen- 
eral term  in  such  cases;  but  no 
appeal  lies  from  the  decision  of 
the  general  term  to  the  court  of 
appeals.    (Id.) 

25.  In  such  proceedings  the  municipal 
corporation  which  seeks  to  acquire 
the  title  in  incitum  to  lands  for  a 
public  highway,  and  to  make  as- 
sessments upon  parties  benefited, 
&c.,  is,  in  a  legal  sense,  the  ad- 
verse party  in  respect  to  all  per- 
sons affected  by  the  proceedings, 
and    the   several    persons  whose 
property  is  taken  or  assessed,  are 
not,    in   a  legal  sense,    "  adverse 
parties"  to  each  other,  and  service 
of  a  notice  of  appeal  on  the  clerk 
of  the  court  and  the  corporation 
counsel  in  such  cases  is  sufficient. 
(Id.) 

26.  Defects  in  pleading  must  be  urged 
in  the  court  below,  where  amend- 
ments may  be  permitted.   (Marston 
agt.  Swett,  4  Hun,  153.) 

Refusal  of  referee  to  order  a  bill  of 
particulars  not  reviewable.  (See 
Matter  of  WeUer  agt.  Weller,  4 
Hun,  195.) 

From  order  of  surrogate  —  costs  al- 
lowed on,  under  Code,  section  318. 
(See  Gilnuin  agt.  Redington,±Hun, 
640.) 

Judgment  in  foreclosure  action  — 
irregularity  in  —  proper  remedy 
for,  is  by  motion  to  correct  judg- 
ment, and  not  by  appeal.  (Set 
Walf/rulge  agt.  James,  4  Jinn,  793.) 

Case  on  —  when  unnecessarily  vol- 
uminous—  rule  43  —  when  not 
complied  with.  (See  Ryan  agt. 
Wavlf,  4  Uun,  804.) 
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Summary  proceedings  —  when  ap- 
peal cannot  be  taken  in.  (See  Car- 
penter agt.  Green,  4  Nun,  416.) 

Judgment  in  action  against  receiver 
personally  —  when  may  be  amend- 
ed on  appeal  so  as  to  be  against 
defendant  as  receiver.  (See  Camp 
agt.  Barney,  4  Hun,  373.) 

Inadequate  damages  —  on  appeal 
from  a  judgment  on  a  verdict  in 
his  own  favor,  party  cannot  claim 
that  damages  found  were  inade- 
quate. (See  Carpenter  agt.  Beare, 
4  Hun,  509.) 

27.  The  decision  of  a  general  term, 
determining  and  settling  the  prin- 
ciples  and  the  rule  governing  a 
case,  but  directing  further  proceed- 
ings to  make  them  effective  and  to 
perfect  the  judgment,    does  not 
become  operative  as  a  final  deter- 
mination of  the  rights  of  the  par- 
ties, for  the  purpose  of  an  appeal 
to  this  court,  until  such  subsequent 
proceedings  are  taken.    ( Qattin  agt. 
Orissler,  57  N.  T.  R,  363.) 

28.  A  general  term  decision  reversed 
a  judgment  below  in  favor  of  plain- 
tiff, in  part,  and  directed  a  refer- 
ence to  ascertain  the  amount  to  be 
paid  by  the  respondent  in  conse- 
quence ;  and  upon  the  coming  in 
of    the    report  of   the  referee    a 
further  judgment  was  made  and 
entered  June  6,  1872,  reciting  the 
former  decision,    confirming  the 
report  and  directing  the  payment 
of  the  amount  reported.     Plaintiff 
appealed,  stating  in  his  notice  of 
appeal  that  it  was  from  the  judg- 
ment of  June  6, 1872,  in  so  far  as 
the  same  reversed  the  judgment 
below  and  directed  payment,  &c. 
Held,  that  the  appeal  was  in  effect 
and  fact,  from  the  actual  deter- 
mination of  the  general  term  as 
finally    adjudged,    and   that    the 
notice  was  sufficient.     (Id.) 

29.  In  an  action  for  the  foreclosure 
of    a  mortgage   covering  Certain 
leasehold  interests  in  lands,  the 
judgment,  after  the  usual  direc- 


tions for  sale,  directed  the  sheriff, 
out  of  the  proceeds,  after  deduct- 
ing fees  and  expenses  "and  any 
lien  or  liens  upon  said  premises  so 
sold,  at  the  time  of  such  sale,  for 
taxes  or  assessments  and  all  rents 
due  "  by  the  mortgagors  upon  the 
leases,  to  pay  to  the  plaintiff  his 
costs  and  the  amount  found  due, 
&c.  Defendants  G.  and  F.,  claim- 
ing as  incumbrancers,  appealed. 
The  order  of  general  term  stated 
that  the  appellants  waived  all 
claim  for  an  absolute  reversal, 
and  claimed  only  the  modification 
of  all  directions  for  the  applica- 
tion of  the  proceeds ;  and  the 
judgment,  so  far  as  it  directed  the 
payment  of  liens  for  taxes  and 
assessments  and  of  rents,  was  re- 
versed. Held,  error.  1st.  That 
the  waiver  and  the  affirmance  by 
consent  of  the  provisions  of  the 
judgment  below  directing  a  sale, 
necessarily  precluded  a  reversal  of 
the  directions  as  to  the  payment 
of  incumbrances,  as  the  order  was 
entire  and  indivisible,  simply  di- 
recting a  sale  free  of  incumbran- 
ces ;  and  the  parties  could  not 
avail  themselves  of  the  enhanced 
price  resulting  from  such  a  sale, 
and  at  the  same  time  repudiate 
the  directions  by  or  under  which 
it  was  obtained.  2d.  That  the 
directions  were  proper,  as  the  pur- 
chaser would  take  the  leasehold 
interests  subject  to  the  liability  of 
being  dispossessed  for  non-pay- 
ment of  rent ;  so  the  rent  in  arrear 
was,  in  practical  effect,  a  lien  and 
its  payment  proper,  to  be  provided 
for  with  other  liens  in  accordance 
with  the  settled  practice  upon  fore- 
closure ;  and  that,  as  to  the  taxes 
and  assessments,  it  was  immaterial 
that  the  interests  sold  were  lease- 
hold, and  in  the  absence  of  express 
agreement  they  were  for  the  lessor 
to  pay,  as  it  was  necessary,  in 
order  to  secure  the  full  value  of 
the  property,  that  the  purchaser 
should  acquire  title  free  of  incum- 
brance.  (Id.) 

30.  In  the  mortgage  the  leasehold 
interests  were  described  in  general 
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terms  ;  the  pleadings  disclosed 
what  premises  were  leased  and  the 
terms.  Held,  that  the  leases  or 
the  record  of  them,  could  properly 
be  read  and  considered  upon  ap- 
peal to  this  court,  although  not 
read  in  the  court  below.  (Id.) 

31.  The  general  term  has  no  power, 
upon  reversal  of  a  judgment,  to 
render  a  judgment  in  favor  of  the 
appellant,  unless  the  facts  upon 
which  its  judgment  is  founded  are 
agreed  to  by  the  parties  or  were 
found  by   the  court  or  jury  on 
trial  ;    the  question   of    damages 
cannot  be  determined  by  it,  but 
must  be  determined  by  the  court 
or  tribunal  for  the  trial  of  issues 
of  fact.     (Cuff  agt.    Borland,   57 
N.  T.  #.,560.) 

32.  In  an  action  for  the  specific  per- 
formance of  a  contract  for  the  sale 
of  lands,  the  complaint  was  dis- 
missed at  special  term.    In  the 
findings  of  fact,  the  court  found 
the  sums  paid  by  plaintiff  on  ac- 
count of  the  purchase-money.  The 
general  term  reversed  the  judg- 
ment and  rendered  judgment  for 
plaintiff  for  damages  to  the  amount 
paid  as  thus  found;  plaintiff  ap- 
pealed from  so  much  of  the  judg- 
ment as  gave  damages.     Held,  that 
as  there  was  no  appeal  from  that 
portion  of  the  judgment  reversing 
the  judgment  at  special  term,  it 
must   be  presumed   the    reversal 
was  proper;  but  that  if  a  judg- 
ment for  damages  was  proper  the 
amount  thereof  was  not  necessarily 
limited  to  the  amount  paid,  and 
a    new   trial    should    have    been 
granted.     (Id.) 

33.  It  seems,   that  where  a  referee 
makes  a  finding  of  fact  in  accord- 
ance with  the  request  of  a  party, 
the  latter  cannot  dispute  or  ques- 
tion it  on  appeal.     (E.  R.  N.  Bk. 
agt.  Gone,  57  N.  T.  #.,597.) 

34.  A  claim  that  excessive  damages 
have  been  allowed  is  properly  ad- 
dressed to   the  discretion  of  the 
court  below ;  its  decision  thereon 


is  not  reviewable  here.     (Metcalf 
agt.  Baker,  57  N.  T.  R.,  662.) 

35.  The  extent  to  which  the  cross- 
examination  of  a  witness  may  be 
carried  is  within  the  discretion  of 
the  court  to  control,    subject   to 
correction  on  appeal   in   case  of 
plain    abuse  of    that    discretion. 
( White  agt.  McLean,  57  N.  Y.  R, 
670.) 

Insufficiency  of  exception.  (See 
Johnston  agt.  Bush,  57  N.  Y.  R. 
[_/tfewi.J,633;  Hawkins  agt.  Palmer, 
id.  [Mem.],  664;  White  v.  McLean, 
id.  [Jfem.J,670;  Hoyt  agt.  L.  I.  R. 
R.  Co.,  id.  [Mem.},  678.) 

When  error  not  prejudicial.  (See 
O'Blenis  agt.  Karing,  57  N.  Y.  R. 
[Mem.],  649.) 

Findings  assumed  to  support  ref- 
eree's conclusions.  (See  Townsend 
agt.  Bargy,  57  N.  Y.  R.  [Mem.], 
665.) 

36.  Where  a  judgment  debtor  pend- 
ing an  appeal  by  him  is  declared  a 
bankrupt,   and  the    judgment    is 
thereafter  affirmed  by  the  general 
term,   with  costs,  he  has  a  suffi- 
cient interest  in  the  judgment  of 
affirmance   to   sustain  an  appeal 
therefrom  by  him  to  this  court. 
(Sanford  agt.  Sanford,  58  N.    Y. 
R.,67.) 

37.  It  seems,  that,  prior  to  his  dis- 
charge a  bankrupt  has  a  sufficient 
interest  in  preventing  the  estab- 
lishment of  a  claim  against  him  to 
sustain  an  appeal  by  him  from  a 
judgment  thereon,  where  his  as- 
signee does  not  seek  to  intervene 
and  be  substituted.    (Id.) 

38.  The  right  to  costs  is  substantial, 
and  when  claimed  by  a  party  un- 
der a  positive  statutory  provision, 
does  not  involve  any  question  of 
discretion.     An  order,    therefore, 
denying  costs  in  such  case,  is  ap- 
pealable to  this  court  (Code,  sec. 
1 1 ,  suf>.  4).   (Stu  rgis  agt.  Siwfford,  58 
N.  Y.  R.,  103.) 
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39.  The  discretion  given  by  section 
306  of  the  Code,  to  an  appellate 
court,  as  to  costs  of  appeal,  where 
judgment  is  affirmed  in  part  and 
reversed  in  part,  only  applies  to 
and  affects  the  costs  in  the  appel- 
late court  which  thus  modifies  the 
judgment.    (Id.) 

40.  In  an  action  for  the  recovery  of 
money,  defendant  served  an  offer 
of  judgment  under  section  385  of 
the  Code,  which  was  not  accepted. 
Plaintiff  obtained  judgment  for  a 
larger  amount ;  this  was  affirmed 
at  general  term ;  upon  appeal  to 
this  court  the  judgment  was  re- 

.  versed  in  part  without  costs  to 
either  party  here.  The  judgment 
as  modified  was  less  favorable  than 
the  offer.  Held,  that  defendants 
were  entitled  to  costs  subsequent 
to  the  offer,  including  costs  of 
general  term,  and  that  an  order 
denying  general  term  costs  was 
reviewable  here.  (Id.) 

41.  Upon  return  to  an  alternative  writ 
of  mandamus,  an  order  of  reference 
was  entered  by  consent  ' '  to  hear 
and  determine  the  whole  issues  of 
fact  in  the  case."    The  report  of 
the  referee  stated  his  findings  of 
fact,  and  his  report  was  accom- 
panied by  the    evidence.      Both 
parties  were  heard  thereon  as  well 
as  on  the  report,  without  objection ; 
and  the  justice  holding  the  special 
term,  attended  by  the  attorneys  of 
the  respective  parties,  viewed  the 
premises  in  question,  without  ob- 
jection.   In  his  decision  he  disre- 
garded some  of  the  referee's  find- 
ings of  fact.    Held,  that  if  the  order 
should  be  interpreted  as  directing  a 
report  of  the  facts,  and  thus,  as  hav- 
ing the  effect  of  a  special  verdict 
(Code,   sec.   272),  leaving  nothing 
for  the  court  but  the  determination 
of  questions  of  law,  yet  the  parties 
having  dealt  with  it  differently, 
such  an  effect  could  not  be  claimed 
for  it  upon  appeal.     (People  ex  rel. 
agt.  D.  &  C.  R.  R  Co.,  58  N.  T. 
.R.,153.) 

42.  Where  an  interlocutory  judgment 
or  decree  directs  a  reference  and 


an  accounting,  and  a  party  appears 
before  the  referee  and  presents 
claims,  supports  the  same  by  proof 
and  contests  the  claims  of  the 
opposing  party,  he  does  not  there- 
by waive  his  right  to  move  for  a 
new  trial  or  to  appeal  to  this  court 
from  an  order  denying  one.  The 
party  is  not  bound  to  abstain  from 
taking  such  steps  as  will  protect 
his  interest  and  secure  the  most 
favorable  final  judgment,  in  case 
the  decision  on  the  merits  is  sus- 
tained, under  the  penalty  of 
forfeiting  his  right  to  seek  a  re- 
view of  the  main  questions  in  the 
case.  (Barker  agt.  White,  58  N~. 
T.  R,  204.) 

43.  Where  an  order  which  affects  a 
substantial  right  is  made  at  special 
term  the  party  affected  is  entitled 
to  have  the  question  reviewed  by 
the  general  term,  although  it  in- 
volves   questions    of    discretion; 
and  a  refusal  by  the  latter  to  en- 
tertain the  appeal,  and  pass  upon 
the  merits,  is  an  error  of  law  re- 
viewable  in  this  court.  (Han.  F. 
Ins.  Go.  agt.  Tomlinson,  58  N.  Y. 
R,  215.) 

44.  Accordingly  held,  that  an  order 
of  general  term  dismissing  an  ap- 
peal from  a  special    term  order 
giving  plaintiff  leave  to  bring  an 
action  upon  a  judgment  was  error, 
and  was  reviewable  here.  (Id.) 

45.  An  exception  to  a  referee's  find- 
ing of  fact  will  not  authorize  a  re- 
versal  of  the    judgment   entered 
upon  his  report,  unless  it  is  made 
to  appear  that  there  is  no  compe- 
tent testimony  to  sustain  the  find- 
ing; that  his  conclusion  of  law 
necessarily   depends   upon    such 
finding;  and,    further,  that  there 
is  no  other  fact  presented  by  the 
evidence,  and  which  the  referee 
might    have    found,   which    will 
justify  his  conclusion  of  law  and 
the  judgment  based  thereon.  (Gas- 
well  agt.  Davis,  58  N.  Y.  R,  223.) 

46.  Plaintiff's   complaint   set    forth 
that  defendant,  as  his  broker  and 
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agent  to  sell  certain  bonds,  falsely 
and  fraudulently  represented  that 
sixty  per  cent,  of  their  par  value 
was  the  highest  price  he  could 
obtain  for  them,  and  that,  relying 
thereon,  plaintiff  authorized  a  sale 
at  that  price ;  that,  in  fact,  defen- 
dant had  received  and  accepted  an 
offer  of  seventy-five  per  cent  for 
the  bonds,  at  which  rate  he  sold 
them,  accounting  to  the  plaintiff 
as  upon  a  sale  at  sixty  per  cent 
only.  The  referee  found,  upon 
conflicting  evidence,  that  defend- 
ant was  not  the  agent  of  plaintiff, 
but  purchased  the  bonds  at  sixty 
per  cent,  and  as  owner  subse- 
quently sold  them  at  seventy-five. 
He  also  found  that  defendant's 
agent  who  made  the  purchase  for 
him,  knowing  that  defendant  had 
been  offered  seventy-five  per  cent, 
to  induce  plaintiff  to  sell  for  sixty 
per  cent  told  plaintiff 's  agent  who 
made  the  sale,  during  the  negotia- 
tion, that  the  latter  sum  was  the 
highest  price  at  which  the  bonds 
could  be  sold.  Judgment  was  di- 
rected and  entered  for  defendant, 
and  no  request  for  additional  find- 
ings was  made.  Upon  appeal  to 
the  general  term  the  judgment 
was  reversed  and  new  trial  grant- 
ed. The  order  did  not  state  that 
the  reversal  was  upon  the  facts. 
Held  (RAPALLO,  «/.,  dmenting), 
that  the  findings  of  the  referee 
were  conclusive  against  the  plain- 
tiff upon  the  cause  of  action  set 
forth  in  the  complaint;  that,  con- 
ceding that  the  referee,  in  case 
the  facts  found  by  him  made  out 
a  cause  of  action  for  deceit  in  the 
purchase  to  the  damage  of  plain- 
tiff, should  have  rendered  judg- 
ment thereon  in  favor  of  the  lat- 
ter ;  in  determining  this  question 
only  the  facts  as  found  and  stated 
in  the  report  could  be  looked  at 
here ;  and  that,  as  there  was  no 
finding  in  the  report  that  plaintiff 
relied  upon  the  false  representa- 
tions in  making  the  sale,  or  that 
it  was  one  of  the  moving  consid- 
erations thereto,  nor  was  it  a  legal 
inference  from  the  facts  found, 
such  cause  of  action  was  not  sus- 


tained by  the  findings  and  the 
order  of  reversal  was  error.  (Tay- 
lor agt.  Ghmst,  58  N.  Y.  R.,  262.) 

47.  After  a  trial  and  the  decision  of 
a  controversy  -as  appearing  upon 
the  proofs,  where  no  question  was 
made  during  the  trial  as  to  their 
relevancy  under  the  pleadings,  it 
is  not  the  duty  or  within  the  right- 
ful authority  of  an  appellate  court 
to  deprive  the  successful  party  of 
his  recovery  on  the  ground  of  in- 
completeness, or  imperfection  of 
the    pleadings.     (Tyng  agt.   Com. 
Warehouse  Co.,  58  N.  Y.  R,  308.) 

48.  A  judgment  founded  upon  an 
order  taken  by  default  is  not  ap- 
pealable.    (Innes  agt.  Purcell.  58 
N.  Y.M.,  " 


49.  In  a  foreclosure  action  a  motion 
that  defendant's  answer  be  made 
more  definite  and  certain  was  op- 
posed by  him,  but  was  granted; 
the  order  directing  the  answer  to 
be  stricken  out  in  case  it  should 
not  be  amended.     In  lieu  of  such 
direction,    by  stipulation  of  the 
parties,  a  clause  was  inserted  "  that 
plaintiff  have  leave  to  move  for 
judgment  for  want  of  such  an- 
swer."   The  answer  not  having 
been    amended,   plaintiff    moved 
upon  notice  that  the  answer  be 
stricken  put  and  for   judgment. 
This  motion  was  granted  by  de- 
fault and  judgment  was  perfected 
as  upon  failure  to  answer.     Held, 
that  the    judgment  was  not  ap- 
pealable.   (Id.) 

50.  Where,  upon  due  notic§  of  mo- 
tion, an   order  is  granted  by  de- 
fault, an  application  to  open  the 
default  and  for  a  rehearing  is  ad- 
dressed to  the  discretion  of  the 
supreme  court,  and  its  determina- 
tion  cannot    be    reviewed    here. 
(JfiZforagL  Tyler,  5SN.  Y.  /f.,477.) 

51.  Upon  a  mortgage    given    prior 
to  the  passage  of  the  legal  tender 
act  a   judgment    of    foreclosure 
was,  in  the  usual  form,  perfected 
in   1867.     In    June,    1870,    upon 
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motion  of  the  plaintiff  and  notice 
to  the  defendants  .who  appeared 
(among  them  the  appellants),  an 
order  was  granted  by  default 
amending  the  judgment  by  mak- 
ing the  principal  and  interest 
payable  in  coin.  In  September 
the  amount  of  the  judgment  was 
paid  in  accordance  with  its  terms 
as  amended.  In  September,  1871, 
the  appellants  moved  to  vacate 
said  order  and  that  plaintiff  pay 
back  the  premium  upon  the  gold 
paid,  which  motion  was  denied. 
Held,  that  the  judgment,  as  modi- 
fied, was  regular,  and  if  erroneous 
could  only  be  corrected  on  appeal, 
from  which  the  appellants  were 
precluded  by  allowing  the  amend- 
ment by  default;  that  the  appli- 
cation was  to  the  favor  of  the 
court  and  addressed  to  its  discre- 
tion ;  and  that  the  order  was  not 
appealable.  (Id.) 

52.  The  amendment  of  1874  to  sec- 
tion 11  of  the  Code    (chap.  322, 
Laws  of  1874),  prohibiting  an  ap- 
peal to  this  court  "from  any  judg- 
ment or  order  granting  or  refusing 
a  new  trial,  where  the  amount  of 
the  Judgment  or  subject-matter  in 
controversy    *     *     *    does  not 
exceed   $500,"   includes  a   judg- 
ment of  affirmance.     The  words 
"  granting  or  refusing  anew  trial," 
relate  to  "order"  only,  not  to 
"judgment."      (Butterfield      agt. 
Rudde,  58  N.  T.  R,  489.) 

53.  The  appellate  jurisdiction  of  the 
court  of  appeals  is  subject  to  the 
control    and    regulation    of    the 
legislature  (Const.,  art.  6,  sec.  6), 
and  the  act  so  amending  said  sec- 
tion is  constitutional.    (Id.) 

54.  In  determining  whether  a  point 
relied  upon  on  appeal  was  raised 
in  the  trial  court,  the  issues  pre- 
sented by  the  pleadings  are  not 
conclusive,  where  evidence  upon 
which   the    point    is   taken    was 
received  upon  the  trial  without 
objection,  that  it  was  not  within 
the  issues.    The  question  is  to  be 
determined  from  the    pleadings, 


the  case  made,  the  findings,  the 
exceptions  taken,  or  from  all  these 
as  the  case  may  be.  (McKecknie 
agt.  Ward,  58  N.  T.  S.,  541.) 

55.  The  sureties  in  an  undertaking 
given  on  an  appeal  to  the  general 
term,  conditioned  that  the  appel- 
lant   will    pay    "all    costs     and 
damages  which  may  be  awarded 
against  him  on  said  appeal,"  are 
not  liable  for  the  costs  of  an  ap- 
peal by  their  principal  to  the  court 
of  appeals  from  a  judgment  of 
affirmance   of  the   general   term. 
(Hinckley    agt.    Kreitz,   58  N.    Y. 
.ft  ,588.) 

56.  Where,  upon  the  appeal  to  the 
court  of    appeals,  a  new  under- 
taking is  given  for  the  judgment 
and  costs,  as  between  the    two 
sets  of  sureties  the  primary  liability 
rests  upon    the   latter,   and  their 
release  by  the  judgment  creditor 
discharges  the  former.    (Id. ) 

57.  Where,  in    an  action  for  tort 
against  two  or  more  defendants, 
the  complaint  is  dismissed  as  to 
one,  without   costs,   and  he  does 
not  appeal,  the  question  whether 
he  was  entitled  to  costs  cannot  be 
raised  upon  appeal  by  the  other 
defendants.    (Roberts  agt.  Johnson, 
58  N.  Y.  JZ.,613.) 

58.  Plaintiff,   as  a  witness,    in    an 
action  against  a  common  carrier 
of  passengers  by  stage,  was  asked 
if  the  driver  made  any  remarks 
to  her  as  she  was  getting  into  the 
stage.    This  was  objected  to  and 
objection    overruled.      The    wit- 
ness, in  answer,  stated  some  vio- 
lent language  used  by  the  driver. 
This  was  subsequently,  on  motion, 
stricken  out  and  the  jury  directed 
to   disregard   it.     Held,   that  the 
question   was   proper;  or,  if  not, 
an  answer  thereto  could  not  have 
prejudiced;  that  the  answer  given 
was  not    responsive;    and    that, 
therefore,  the  exception  was  not 
well  taken.     (Id.) 

59.  An  order  opening  a  sale  upon  a 


NEW  YORK  PRACTICE  REPORTS. 


553 


Digest 


judgment  of  foreclosure  is  one 
resting  in  the  discretion  of  the 
court  below,  and  is  not  appealable 
to  this  court.  This  discretionary 
power  is  not  terminated  by  an 
order  confirming  the  report  of 
sale  and  the  delivery  of  the  re- 
feree's deed  to  the  purchaser. 
(Crane  agt.  Stiger,  58  N.  T.  R., 
625.) 

60.  The  fact  that  no  notice  of   the 
motion  was  served  upon  the  pur- 
chaser   does    not   invalidate    the 
order,  where  he  had  actual  notice, 
and  appeared  and   contested  the 
motion.    (Id.) 

61.  "Where,    pending  an   action   in 
the  supreme  court,  one  or  more 
of  several  co-plaintiffs  transfer  his 
or  their  interest  to  the  others,  it  is 
within  the  power  and  discretion 
of  the  court  to  allow  those  suc- 
ceeding to  the  interests  to  continue 
the    action   in   their    own    name 
(Code,  sec.  12);  and  an  order  to  that 
effect  is  not  appealable    to  this 
court.    (Getty  agt.    Spaulding,  58 
N.  Y.  It.,  636.) 

62.  Whether,  in  such  case,  any  ob- 
jection  which   could    have    been 
made  to  an  improper  joinder  of 
plaintiffs,  had  the  suit  been  con- 
tinued in  the  names  of  the  original 
plaintiffs,   can  be  insisted  upon, 
quaere,    (Id.) 

63.  Plaintiffs'  complaint  set  forth  a 
cause  of  action  for  fraud  in  a  con- 
tract for  the  purchase  of  lands, 
and   asked   to  have  the  contract 
rescinded.     Upon   the   trial  it  ap- 
peared that  the  rescission  was  im- 
possible, and  the  complaint   was 
dismissed.      The   judgment    was 
reversed  by  the  commission  of  ap- 
peals and  new  trial  ordered.     An 
order  was  then  granted  allowing 
plaintiffs  to  amend  complaint  by 
setting  up  further  allegations  of 
fraud,  and   asking  to  charge  de- 
fendants as  trustees,  and  requiring 
them  as  such  to  account  tor  and 
restore  what  they  hail  unlawfully 
obtained.    Held,  that  the  amend- 


ment was  w,itnin  the  power  of  the 
court  to  grant,  in  its  discretion 
(Code,  sec.  173),  as  were  also  the 
terms,  and  that  the  order  was  not 
reviewable  here.  (Id.) 

64.  Upon  appeal  to  this  court  from 
an  order  of  general  term  denying 
a  motion  for  a  new  trial,  in  a  case 
tried  by  the  court,  where  the  de- 
cision does  not  authorize  a  final 
judgment  but  directs  further  pro- 
ceedings, questions  of  fact  are  not 
reviewable.    (Platt  agt.  Plntt,   58 
N.  Y.  R,  646.) 

65.  It  is  only  where    a  judgment 
rendered  in  an  action  tried  by  the 
court  is  reversed  by  the  general 
term,  and  it  appears  in  the  order 
of  reversal  that  it  was  upon  the 
facts,  that  they  can  be   reviewed 
here  (Code,  sec.  268).    (Id.) 

66.  Upon  trial  by  a  jury,  two  ques- 
tions of  fact  were  submitted  to 
and  passed  upon  by  them     A  mo- 
tion for  a  new  trial,  upon  case  and 
exceptions,  was  denied,  and  judg- 
ment ordered  for  defendant,    The 
order  was  affirmed  by  the  general 
term,  and  subsequently,  upon  de- 
fendant's   application   at    special 
term  for  judgment,  the  case  was 
heard  upon  the  record  and  further 
proofs,    and    judgment    directed. 
Held,  that  an   appeal   from  such 
judgment  could  not  be  taken  di- 
rect to  this  court;  that  the  ques- 
tions arising  upon  the  findings  of 
the  jury,  taken  in  connection  with 
the  further  proof,  must  first  be 
presented   to,  considered  and  de- 
termined   by  the    general    term. 
(Southworth,    agt.    Bennett,  58  N. 
Y.  R.,  65U.) 

Order  allowing  amended  answer  not 
appealable.  (See  Gnmhlinq  agt. 
ILiiyht,  58  N.  Y.  It.  [Man.\,  623.) 

Granting  costs  in  equity  actions 
not  ri'vu'\Val>le  here.  (Xr.v  Tiffany 
agt.  Clark,  58  N.  Y.  R.  [Mem.], 
532.) 

When  fact  assumed  and  not  disputed 
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on  trial  cannot  be  questioned  on 
appeal.  (See  Wilson  agt.  Bocke,  58 
N.  T.  B.  [Mem.},  641.) 

When  judgment,  although  informal, 
will  not  be  disturbed  on.  (See 
Platt  agt.  Platt,  58  N.  Y.  B. 
[Mem.},  646.) 

Order  striking  out  portion  of  a 
pleading,  and  directing  portion  to 
be  made  more  definite  and  cer- 
tain, not  appealable.  (See  II.  F. 
Ins.  Co.  agt.  Tomlinson,  58  N.  Y. 
B.  [Mem.],  657.) 

Order  denying  motion  to  open  de- 
fault not  appealable.  (See  Davis 
agt.  Borst,  58 N.  Y.  B.  [Mem.],  669.) 

Order  directing  restitution  not  ap- 
pealable. (See  Holloway  agt.  Stev- 
ens, 58  N.  Y.  B.  [Mem.],  670.) 

When  refusal  of  referee  to  find  fur- 
ther facts  reviewable.  (See  An- 
drews agt.  Raymond,  58  N.  Y.  B. 
[Mem],  676.) 

Error  in  reception  of  evidence,  when 
not  harmless.  (See  Smith  agt.  Isaac, 
58  N.  Y.  B.  [Mem],  680.) 

Question  of  fact  not  brought  up  for 
review  on  appeal  from  judgment 
entered  on  verdict.  (See  Willis 
agt.  Weaver,  58  N.  Y.  B.  [Mem], 
681.) 

APPEARANCE. 

1.  Appearance  by  attorney  is  equiva- 
lent to  personal  service  in  the 
county  in  conferring  jurisdiction 
upon  this  court.  (SchmaUwlz  agt. 
PoUiaus,  ante,  59.) 

When  defendant  bound  by  unau- 
thorized appearance.  (See  Powers 
agt.  Trenoi;  3  Hun,  3.) 

Unauthorized  commencement  of  ac- 
tion in  name  of  a  town  by  attor- 
ney —  when  plaintiff';;  proceedings 
not  stayed  on  account  of,  on  appli- 
cation of  defendant.  (See  Town 
of  Delhi  agt.  Graham,  3  Ilun,  407.) 


ARBITRATION. 

1.  The    provision    of  the    Revised 
Statutes  (2  B.  S.,  542,  sec.  4)  requir- 
ing arbitrators  to  take  an  oath  as 
prescribed,  applies  to  all  submis- 
sions in  writing,  although   there 
be  no  clause  therein  for  entering 
judgment  upon  the  award.     (Day 
agt.  Hammond,  57  N.  Y.  B.,  479.) 

2.  A  failure  to  take  the  statutory 
oath,  however,  does  not  make  the 
award  a  nullity  ;  it  is  an  irregu- 
larity which  may  be  waived.  (Id.) 

3.  In  case  there  is  no  waiver*  the 
supreme  court  may  set  aside  the 
award  upon  proper    application, 
and  in  an  action  upon  the  award 
an  answer  setting  up  the  irregular- 
ity is  in  the  nature  of  an  applica- 
tion to  this  equitable  power  of  the 
court,  and  is  sufficient  to  present 
the  question.     (Id.) 

4.  Where,  by  the  terms  of  a  submis- 
sion, two  arbitrators  are  appointed, 
with  authority,  in  case  of  disagree- 
ment, to  appoint  a  third,  the  deci- 
sion  of  any  two   of  them  to   be 
final,    in  case  of  such  disagree- 
ment and  appointment  a  rehear- 
ing is  necessary  ;  and  unless  this 
right  is  expressly  and  unequivo- 
cally waived  a  decision  and  award 
without  a  rehearing,  upon  notice 
to  the  losing  party  of  the  time 
appointed  therefor,  is  not  binding 
and  cannot  be  enforced.    (Id.) 


ARREST. 

The  court  at  special  term,  on  mo- 
tion to  vacate  an  order  of  arrest, 
cannot  try  the  case  on  affidavits. 
The  rule  is,  that  when  the  facts 
constituting  the  cause  of  action 
and  those  authorizing  the  arrest 
are  identical,  the  evidence  in  fa- 
vor of  the  defendant  necessary  to 
cause  the  court  to  vacate  an  or- 
der of  arrest  must  be  such  as 
would  oblige  the  judge,  at  the  trial, 
either  to  nonsuit  the  plaintiff  or  to 
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direct  a  verdict  for  the  defendant. 
(G-risicold  agt.  Sweet,  ante,  171.) 

3.  In  case  of  a  conflict  of  proof  the 
court  should  not  undertake  to  de- 
termine the  preponderance  of  evi- 
dence; that  is  for  the  jury  on  the 
trial.  So  soon  as  the  point  is 
reached  requiring  an  examination 
of  the  merits  of  the  action  on  con- 
flicting evidence,  the  motion  is 
without  ground  of  support  in  so 
far  as  it  is  based  on  a  denial  by 
the  defendant  of  the  right  of  ac- 
tion. (Id.) 

3.  Where  a  cause  of  action,  as  al- 
leged in  the  complaint,  is  brought 
to  recover  damages  for  injuring 
real  property  (obstructing  a  water- 
course), an  order  of  arrest  against 
the  defendant,  under  the  second 
clause  of  subdivision  1  of  section 
17i)  of  the  Code,  "for  injuring  or 
wrongfully   taking,   detaining    or 
converting   property,"  cannot  be 
sustained.     (Id.) 

4.  Although  the  word  "property" 
has  been  declared  to  include  both 
real  and  personal  (Code,  §  4(i4),  yet 
it  has  been  decided  that  this  word, 
as  used  in  subdivision  1,  section 
179,  is  limited  in  its  application  to 
personal  property  only.     (Id.) 

5.  The  plaintiff  cannot  set  up  grounds 
for  retaining  the  order  of  arrest  not 
put  forth  as  the  original  ground 
lor   the  order.      Especially  so  in 
this  case,  where  these  points  are 
without  any  force.     (Id.) 

6.  An  order  of  arrest  under  this  sec- 
tion   ca.nnot    be   demanded   as   a 
matter  of  absolute  right.     The  lan- 
guage of  the  section  is  permissive; 
the  defendant  may  be  arrested,  as 
the  officer,  in  his  discretion,  shall 
determine.      And   this   discretion 
may   be  reviewed   on   motion  to 
vacate  the  order  of  arrest.     (Id.) 

7.  A  clear  case  for  arrest  should  be 
established  in  all  cases  before  the 
order   should   go;  and  especially 
should  this  be  so  where  the  appli- 


cation is  made  after  years  of  delay 
in  making  it,  and  after  the  cause 
has  been  partly  tried.  Motion  to 
vacate  granted.  (/(/.) 

.  Where  the  defendants,  with  a  spe- 
cial deposit  of  plaintiff's  funds  in 
their  hands,  purchased,  under  the 
direction  of  the  plaintiff,  U.  S. 
bonds,  the  purchase  was  a  trans- 
fer of  the  funds  of  the  plaintiff  to 
their  account,  and  he  became  the 
owuer  of  the  bonds.  (Lambertson 
agt.  Van  Boskerk,  ante,  2G(i.) 

9.  If  the  defendants  thereafter  chose 
to  go  short  of  the  bonds,  as  they 
say  they  did,  either  for  specula- 
tive purposes  or  with  the  design 
of   using  the  plaintiff's   funds,  it 
was  wholly  immaterial,  so  far  as 
the    plaintiff's    rights    were  con- 
cerned.    (Id.) 

10.  If  the  defendants  had  discharged 
their    obligations    and     held   the 
bonds,  they  would  have  avoided 
the  liability  to  arrest.     (Id.) 

11.  It  is  no  answer  to  say  either  that 
they  had  an  account  current  with 
the   plaintiff  or  his  agent.      The 
purchase  of  the  bonds  was  a  dis- 
tinct transaction,  and  they  knew 
it.      The   motion  to  vacate  was 
properly  denied.     (Id.) 

12.  The  fact  that  the  defendants  paid 
a  part  of  the  claim  for  the  value  of 
the  bonds,  did  not  render  it  the 
duty   of   the  court  to  vacate  the 
order.      Such   payment    operates 
only  in  mitigation  of  the  damages 
to  be  given.    (/(/.) 

13.  Under  the  rule  that  requires  an 
indorsement  on  an  order  of  arrest, 
it  is  not  sufficient  that  the  indorse- 
ment be  made  on  the  original  or- 
der only  —  it  must   be  also  made 
upon  the   copy  served   upon   the, 
defendant.      (Dent    agt.    Watkins, 
ante,  275.) 

14.  ^Vhere    two  separate   causes  of 
action  are  joined  in  a  complaint, 
an  order  of  arrest  will  not  lie  un- 
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less  there  be  a  right  of  arrest  upon 
the  entire  claim  of  the  complaint. 
An  order  of  arrest  should  not  be 
granted  in  an  action  brought  to 
recover  a  balance  upon  a  running 
account,  made  up  in  a  great  part 
of  items  entirely  untainted  with 
fraud.  (Toffey  agt.  Williams,  3 
Hun,  217.) 

15.  In  the  provision  of  the  Code 
(sec.  186)  allowing  bail  to  be  given 
to  discharge  a  defendant  from 
arrest  at  any  time  before  execu- 
tion, an  execution  against  the 
person  is  intended.  Bail  may  be 
given  after  execution  is  issued 
against  property.  (Bostwick  agt. 
Goetzel,  57  JV.  7.  R,  582.) 

1 3.  If,  however,  the  taking  of  an  un- 
dertaking in  such  case  is  irregu- 
lar, it  is  an  irregularity  of  which 
the  defendant  and  his  sureties  can- 
not take  advantage  in  an  action  on 
the  undertaking.  (Id.) 

17.  It  seems,  that  the  provisions  of 
the  Revised  Statutes  (2  R.  S.,  556, 
sees.  36,  37)  providing  that  when,  at 
the  time  of  the  rendition  of  judg- 
ment the  defendant  is  under  arrest, 
the  plaintiff  shall  charge  him  in 
execution,   within  three   months 
after  the  last  day  of  the  term  next 
following  that  at  which  the  judg- 
ment was  rendered,  and,  in  case 
of  neglect,  that  defendant  may  be 
discharged    on  supersedeas,   were 
intended  only  for  the    relief  of  a 
defendant  in  actual  custody;  and 
if  in  force,  under  the  Code,  do  not 
apply  where  he  has  been  discharg- 
ed, upon  giving  bail;  the  defend- 
ant also,  who  has  not  been  dis- 
charged from  custody  by  a  super- 
sedtas,  remains  liable  to  arrest  on 
execution,  after  the  expiration  of 
the  time  specified.    (Id.) 

18.  These  provisions  are  not  in  force 
under  the  Code,  and  prior  to  1870 
there  was  no  limitation  of  time 
during  which  an  execution  against 
the  person  of  a  defendant  in  cus- 
tody might  be  issued.     (Id.) 


19.  It  seems,  that  under  the  amend- 
ment to  section  288,  made  in  1870, 
providing  for  the  discharge,  upon 
his  motion,  of  a  defendant  in  cus- 
tody, if  execution  against  his  per- 
son   be  not  issued  within  three 
mouths  after  entry  of  judgment, 
the  execution  can  be  superseded 
only  by  order  of  the  court  upon 
motion.     (Id. ) 

20.  The  arrest  and  imprisonment  of  a 
judgment  debtor  upon  an  execu- 
tion against  his  body  is  in  law  a 
satisfaction  of   the   judgment  so 
long  as  the    imprisonment    con- 
tinues, and  during  that  period  uo 
action  can  be  maintained  by  the 
judgment    creditor    against    one 
standing  as  surety  for  the  debtor 
or  to  enforce  collateral  securities 
held  for  the  payment  of  the  judg- 
ment. (Koenig  agt.  Steckel,  58  Jy. 
T.  R,  475.) 


ASSAULT   WITH    INTENT   TO 
KILL. 

Not  necessary  to  allege  in  indict- 
ment or  prove  that  assault  was 
"with  a  deadly  weapon."  (See 
Lenahan  agt.  People,  3  Ilun,  164.) 


ASSIGNMENT. 

1.  When  a  debtor  pays  his  debt  to 
his  creditor  in  person,    the  pre- 
sumption is  in  his  favor  that  he 
paid    it    properly    and    lawfully. 
The  burden  in  such  case  is  with 
the  assignee  of  the  debt  to  show 
that  it  was  unlawfully  paid  after 
notice.     (Heermann  agt.  Ellsworth, 
3  Hun,  473.) 

2.  An  assignee,  under  a  general  as- 
signment for  the  benefit  of  credi- 
tors, does  not  take  title  to  the 
assignor's  estate,  unless  the  bond 
required  by  section  3,  of  chapter 
348,  of  the  Laws  of  1860,  is  ap- 
proved and  filed.     Chapter  600,  of 
the  Laws  of  1874,  does  not  affect 
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this  provision  of  the  act  of  1860. 
(Hedges  agt.  Bungay,  3  Hun,  594.) 

3.  Where  a  debtor  has  made  an  as- 
signment of  all  his  property  for 
the  benefit  of   creditors,  and  the 
assignee  has  died  leaving  the  trust 
unexecuted,  a  receiver  —  appoint- 
ed in  a  suit  in  which  the  assignor 
is  the  sole  defendant  —  of  all  the 
property  and  assets  of  such  as- 
signor which  have  not  been  col- 
lected and  distributed  under  the 
assignment,  acquires  no  interest  in 
the  property  assigned,  except   a 
possible  reversion  in  any  surplus 
which  may  remain  after  the  pay- 
ment of  all  the  debts  provided  for 
therein.     (Merritt  agt.  Scott,  3  Hun, 
657.) 

By  judgment  debtor  of  a  claim  due 
to  him  —  validity  of,  cannot  be 
assailed  on  a  motion.  (See  Beebe 
agt.  Kenyan,  3  Hun,  73.) 

Of  judgments  and  mortgages  may 
be  made  by  parol.  (See  Mack  agt. 
Mack,  3  Hun,  323.) 

4.  An  assignment  by  a  public  officer 
of  the  future  salary  of  his  office 
is  contrary  to  public  policy  and  is 
void.  (Bites  agt.  Lawrence,  58  N. 
Y.  II,  443.) 

5.  Under  section  321  of  the  Code, 
one   taking   an   assignment   of    a 
cause  of  action  after  suit  brought 
thereon  is  liable  for  all  the  costs 
of  the  action,  "  the  same  as  if  he 
were  a  party,"  as  well  those  accru- 
ing before  as  after  the  assignment. 
(Genet  agt.  Davenport,  58  N.   Y. 


ASSIGNMENT  FOR  THE  BENE- 
FIT OF  CREDITORS. 

1.  An  assignee  for  the  benefit  of 
creditors  in  the  city  of  New  York, 
is  bound  to  cause  his  bond  to  be 
filed  as  required  by  the  third  sec- 
tion of  chapter  348*  of  the  Laws  of 
1860,  in  the  office  of  the  clerk  of 


the  county  where  the  assignment 
is  recorded.  Filing  it  in  the  office 
of  the  clerk  of  the  court  of  com- 
mon pleas  is  not  sufficient.  (Pro- 
duce Bank  agt.  Baldwin,  ante,  277.) 

2.  The    affidavit    attached    to    the 
schedule  or  inventor}'  of  the  debt- 
or's property,  is  insufficient  where 
it  is  sworn  to  before  a  notary  pub- 
lic of   Kings  county,  where  the 
notary  has  not  filed  in  the  office 
of  the  clerk  of  the  city  and  county 
of  New  York,  a  certified  copy  of 
his  appointment  for  the  county  of 
Kings,  with  his  autograph  signa- 
ture as  required  by  chapter  807  of 
the  Laws  of  1873.     (Id.) 

3.  An  assignment  for  the  benefit  of 
creditors  should  be  made,  executed 
and  acknowledged  in  the  manner 
and  according  to  the  forms  pre- 
scribed by  statute.     (KercJieis  agt. 
Schloss,  ante,  284.) 

4.  Where  an  assignment  does  not 
contain,   in  the  body  of  it,   the 
names  of  the  creditors,  &c.,  but 
they  are  contained  in  a  schedule 
with  the  order  of  preference,  &c., 
the  schedule  must  be  annexed  to 
the  assignment  and  form  a  part  of 
it,  before  the  latter  is  executed  and 
acknowledged,  otherwise  the  as- 
signment is  void.     (Id.) 

5.  An    assignment    which    contem- 
plates that  the  schedule  of  credit- 
ors be    annexed   at  some  future 
time  is  fraudulent  upon  its  face,  as 
it  in  effect  reserves  to  the  debtor 
the  right  thereafter  to  designate 
the  persons  who  shall  be  preferred 
in  the  distribution  of  the  assigned 
property  and  assets.     (Id.) 

Effect  of,  before  assignee  gives  bond. 
(See  ,S.,  B.  &  N.  Y.  R.  It.  Co.  agt. 
Collins,  57  N.  Y.  R.  [Mem.],  641.) 


ASSIGNMENT  OF  MORTGAGE. 

1.  Where,  upon  the  assignment  of  a 
mortgage,    the    mortgagee    cove- 
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nanted  that  the  principal  sum  was 
due  and  owing  upon  the  mortgage, 
the  assignment  being  also  accom- 
panied by  an  affidavit  of  the  mort- 
gagor, in  which  he  stated  that  the 
mortgage  was  a  good  and  valid 
lien  on  the  premises  for  the  full 
amount,  and  that  there  was  no  off- 
set, counter-claim  or  other  matter 
affecting  the  validity  of  the  mort- 
gage and  the  whole  amount  secured 
thereby.  And  it  further  appeared 
that  the  plaintiff  purchased  the 
mortgage  of  the  mortgagee,  be- 
lieving the  statements  of  the  guar- 
antee and  affidavit  to  be  true,  and 
relied  upon  their  truthfulness: 
(Real  Estate  Co.  agt.  Seagreave,  ante, 
489.) 

2.  Held,  that    under    such   circum- 
stances the  defendants,  the  mort- 
gagor and  mortgagee,  and  those 
claiming  an  interest  in  the  premises 
under  the  mortgagor,  are  estopped 
from   controverting   the   truthful- 
ness of  the  statements  contained 
in  the  affidavit  and  guarantee.  (Id.) 

3.  The  law  presumes  that  statements 
and  affirmations  so  solemnly  made 
are  true,  rather  than    false,  and 
persons  acting  in  good  faith  may 
reasonably  give  full  reliance   to 
them.    (Id.) 

4.  But  if  the  making  of  the  affidavit 
and  the  giving  of  the  guarantee 
were  exacted  by  the  plaintiff  as 
expedients     or    contrivances     to 
cover  the  vice  of  usury,  the  truth 
may  be  shown.     (Id.) 


ATTACHMENT. 

1.  This  court  has  no  jurisdiction  of 
an  action  brought  therein  for  the 
recovery  of  money  only,  where  the 
defendant  is  not  a  resident  of  the 
city  of  New  York,  nor  served  with 
process  therein.   (Fowle  agt.  Covert, 
ante,  120.) 

2.  Proceedings  upon  attachment  of 


defendant's  property,  order  for 
publication  and  service  by  mail, 
and  judgment  thereon,  set  aside  as 
irregular.  (Id.) 

3.  An  attachment  cannot    be    sus- 
tained where  it  is  issued  on  the 
ground  that  the  defendant  intends 
to   defraud    his   creditors,    as  his 
books    of    accounts     have    been 
secreted,  and  are  not  accessible  to 
his   creditors,  where   it   does   not 
appear  that  the  alleged  secreting 
of  the   same    by  the    defendant's 
employe  was  with  the  authority  or 
with  the  knowledge  and  approba- 
tion of  the  defendant.    (Fitzgerald 
agt.  Belden,  ante,  225.) 

4.  The  affidavit  upon  which  such 
attachment  is  issued  is  defective 
where  the  facts  are   not  directly 
sworn  to,  but  are  referred  to  as 
contained    in     another    affidavit, 
without  stating  that  that  affidavit 
is  anywhere  on  file,  or  without  a 
copy  of  the  affidavit  being  annexed 
to  the  affidavit  on  which   the  at- 
tachment is  ordered.     (Id.) 

5.  An    action    brought    to    enforce 
choses  in  action,  upon  which  an 
attachment  has  been  levied,  must 
be  brought  in  the  name  of  the 
sheriff,  or  of  the  debtor  in  the  at- 
tachment.    (Lupton  agt.  Smith,  3 
Hun,  I.) 

6.  Section  238  of  the  Code,  providing 
that  actions  may  be  prosecuted  by 
the   plaintiff   in   the    attachment, 
does  not  authorize  the  plaintiff  to 
bring  an  action  in  his  own  name, 
but  only  enables  him  to  take  the 
control  of  such  suit  when  brought 
by  the  sheriff,  or  to  bring  the  same 
in  the  name  of   the  sheriff,  upon 
executing  to  him  the  bond  of  in- 
demnity required   by  the  statute. 
(Id.) 

7.  Upon  an  application   for  an  at- 
tachment on  the  ground  of  the 
non-residence   of  the    defendant, 
the  affidavit  is  not  required  to  state 
in  positive  terms  that  he  is  not  a 
resident  of  the  state.    It  is  suffi- 
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cient  when  that  conclusion  is  the 
only  one  which  can  be  consistently 
drawn  from  the  facts  set  forth  in 
the  affidavit.  (Mayor  agt.  Genet, 
4  Hun,  487.) 

8.  Where,  on  an  application  for  an 
attachment,  an  affidavit  was  pre- 
sented showing  that  the  defendant 
had  been  indicted  and  convicted 
of  obtaining,    by   false   pretenses, 
the  money  to  recover  which  the 
suit  was  brought ;  that  after  con- 
viction and  before  sentence  he  es- 
caped,   and,     though    the    most 
strenuous  efforts  had  been  made  to 
discover  his  whereabouts,  he  still 
continued  concealed;  Jwld,  that  it 
sufficiently  appeared  that  he  was 
a  non-resident,  and  that  an  attach- 
ment was  properly  issued.    (Id.) 

9.  Domicile  is  the  habitation  fixed  in 
any  place  with   the  intention  of 
always  staying  there,  while  resi- 
dence is  much  more  temporary  in 
its  character.     (Id.) 

10.  Attachments  may  issue  in  action 
on  contracts  for  the  recovery  of 
unliquidated    damages,     when    a 
proper  disclosure  of  the  grounds 
of  the  claim  supplies  practicable 
means  for  determining  its  amount. 
(United  States  agt.  Graff,  4  Hun, 
034.) 

11.  Personal  property,  tangible  in  its 
character,  can  only  be  attached  by 
the  sheriffs  taking  it  into  his  cus- 
tody,    (hi.) 

12.  A  safe  iu  a  trust  company's  vault 
is  not  within  the  protection  which 
the  law  affords  to  a  person's  dwell- 
ing-house against  the  execution  of 
civil  process.     (Id.) 

13.  The  affidavit  on  which  an  attach- 
ment is  granted  must  show  that  a 
cause  of  action  exists  in  favor  of 
plaintiff.     It  must  state  the   facts 
out  of  which  the  cause   of  action 
arose.      A    mere   recital   of    facts 
without  a  direct  statement  of  their 
existence  is  insufficient.     (Mniiton 
agt.  Puole,  ±Hun,  638.) 


14.  An  order  requiring  a  debtor  of  the 
defendant  to  appear  and  be  exam- 
ined, made  on  account  of  his  re- 
fusal to  give  the  certificate  required 
by  section  230  of  the  Code  for  the 
benefit   of  an   attaching   creditor, 
will  not  be  vacated  on  an  affidavit 
of   such   debtor  stating    that   the 
funds  in  his  hands  are  held  in  trust 
and  cannot  be  applied  in  payment 
of  the   plaintiff's    debt.     The    at- 
taching creditor  is    not  bound  to 
take  the  statement  of  the  debtor 
as  to  the  character  in  which  the 
money  is  held  by  him,  but  is  en- 
titled to  the  examination  provided 
for  by  the   Code.      (Baxter    agt. 
Missouri,  Kansas  &  Texas  R.  Go., 
4  Ilun,  630.) 

Omission  to  serve  summons  within 
thirty  days  after  allowance  of  — 
effect  of,  as  to  third  person.  (See 
Simpson  agt.  Burch,  4  Hun,  315.) 

15.  An   assignment  to   an  assignee, 
duly  appointed  in  proceedings  un- 
der the  bankrupt  act,  dissolves  the 
lien  of  an  attachment  sued  out  of 
a  state  court  and  levied  upon  the 
property  of  the  bankrupt  within 
four   months  of    the    commence- 
ment  of    such    proceedings    (14 
U.  8.  Stat.  at  Large,  517,  sec.  14). 
(Millor  agt.  Bowles,  58  N.   Y.  R., 
253.) 

16.  The   appointment    by  the  state 
court  of  a  receiver  of  the  prop- 
erty of  the  bankrupt  and  a  trans- 
fer to  him  of  the  attached  prop- 
erty prior  to  the   appointment  of 
the   assignee,   does   not   alter  the 
rights  of  the  parties  or  entitle  the 
attachment  creditor  to  preference 
in  payment  of  any  judgment   he 
may  obtain.  (Id.) 


ATTORNEY. 

1.  An  attorney  cannot  be  changed 
without  leave  of  the  court  or  an 
order  of  a  judge  of  the  court. 
(Krckeler  agt.  Thaule,  ante,  138.) 
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2.  He  may  be  changed  upon  his  own 
consent,  but  the  consent  must  be 
filed  on  an  order  entered  substitut- 
ing in  his  place  the  new  attorney, 
and  notice  of  the  order  must  be 
served  upon   the  opposite   party. 
(Id.) 

3.  It  is  irregular  for  a  receiver  in 
supplementary  proceedings  to  em- 
ploy, on  his  behalf,  the   attorney 
for  the  judgment  creditor  in  the 
action.     (Branch  agt.  Harrington, 
ante,  196.) 

4.  Where    a   defendant    recovers   a 
judgment   for    the    costs    of    the 
action,    his    attorney   has   a  lien 
thereon  to  the  amount  of  the  re- 
covery,   and    the    record    of    the 
judgment  is  notice  to  all  the  par- 
ties to  the  action  of  the  existence 
of  such  lien.     (Lesker  agt.  Eoess- 
ner,  3  Hun,  217.) 

5.  This  action  was  brought  to  recover 
moneys  collected  by  the  defend- 
ant, as  the  attorney  for  the  plain- 
tiff.    The  referee  charged  the  de- 
fendant with  the  amount  received 
by    him,    with     interest    thereon 
from  the  time  of  its  receipt,  and, 
after     deducting     therefrom     the 
amount  allowed  to  him  for  costs 
and   counsel  fees,  directed   judg- 
ment to  be  entered  for  the  balance. 
Held,   that  this  was  error.     The 
defendant  was  entitled  to  receive 
the  costs  and  counsel  fees  as  soon 
as  the  moneys  were  collected,  and 
it  was  error  to  charge  him  with 
interest     thereon.       (Hover    agt. 
Heath,  3  Hun,  283.) 

Lien  of,  on  surplus  moneys  —  power 
of  court  to  direct  payment  of 
claims  of,  out  of  moneys  con- 
trolled by  it.  (See  Atlantic  Savings 
Bank  agt.  Hiler,  3  Hun,  209.) 

When  chargeable  with  costs  for  im- 
proper conduct  —  precept  —  when 
may  direct  commitment  of.  (See 
Matter  of  Kelly,  3  Hun,  636.) 

When  plaintiff's  proceedings  will 
not  be  stayed  on  application  of 


defendant,  on  ground  that  attor- 
ney was  unauthorized  to  com- 
mence action.  (See  Town  of  Delhi 
agt.  Graham,  3  Hun,  407.) 

6.  The  term  "  employe  "   in  its  or- 
dinary and  usual   sense  includes 
all  whose  services  are  rendered  for 
another;  it  is  not  restricted  to  any 
kind  of  employment    or  service, 
but  includes   as  well   the  profes- 
sional man  as  the  common  laborer. 
(Ourmy  agt.  At.  &  G.   W.  R  Co., 
58  N.  Y.  R,  358.) 

7.  An  order  appointing  a  receiver  of 
a  railroad  company  directed  him, 
among  other  things,  to  pay  debts 
"owing  to  the  laborers  and  em- 
ployes "   of    the    company   "  for 
labor  and  services  actually  done 
in  connection  with  that  company's 
railways."    Held,  that  it  included 
a   claim   of    counsel    for    profes- 
sional services  rendered   by  him 
on  employment  of  the   company 
in  litigations  relating  to  the  rail- 
way,  its    interests    and    business 
(GROVER,  ANDREWS  and  JOHNSON, 
JJ.,  dissenting).   (Id.) 


BAIL. 

1.  In  the  provision  of  the  Code  (sec. 
186)  allowing  bail  to  be  given  to 
discharge  a  defendant  from  arrest 
at  any  time  before  execution,  an 
execution  against  the  person  is  in- 
tended.    Bail  may  be  given  after 
execution  is  issued  against  prop- 
erty.    (Bostwick  agt.  Goelzel,  57  N. 
Y.  R,  582. 

2.  If,  however,  the  taking  of  an  un- 
dertaking in  such  case  is  irregular, 
it  is  an  irregularity  of  which  the 
defendant  and  his  sureties  cannot 
take  advantage  in  an  action  on 
the  undertaking.     (Id.) 

3.  It  seems,  that  the  provisions  of  the 
Revised  Statutes  (2  R.  S. ,  556,  sees. 
36,  37)   providing    that   when,  at 
the  time  of  the  rendition  of  judg- 
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ment,  the  defendant  is  under  ar- 
rest, the  plaintiff  shall  charge  him 
in  execution,  within  three  months 
after  the  last  day  of  the  term  next 
following  that  at  which  the  judg- 
ment was  rendered,  and,  in  case 
of  neglect,  that  defendant  may  be 
discharged  on  supersedeas,  were 
intended  only  for  the  relief  of  a 
defendant  in  actual  custody;  and 
if  in  force,  under  the  Code,  do  not 
apply  where  he  has  been  dis- 
charged upon  giving  bail;  the 
defendant  also,  who  has  not  been 
discharged  from  custody  by  a 
ftupernedefM,  remains  liable  to  arrest 
on  execution,  after  the  expiration 
of  the  time  specified.  (Id.) 

4.  These  provisions  are  not  in  force 
under  the  Code,  and  prior  to  1870 
there   was   no  limitation  of  time, 
during  which  an  execution  against 
the  person  of  a  defendant  in  cus- 
tody might  be  issued.     (Id.) 

5.  It  seem*,  that  under  the  amend- 
ment to  section  288,  made  in  1870, 
providing  for  the  discharge,  upon 
his  motion,  of  a  defendant  in  cus- 
tody, if  execution  against  his  per- 
son  be   not   issued   within    three 
months   after  the   entry  of  judg- 
ment, the  execution  can  be  super- 
seded only  by  order  of  the  court 
upon  motion.     (Id.) 


BANKRUPTCY. 

1.  Under  the    English    bankruptcy 
act,   non-provable   debts   are   not 
affected  by  a  discharge.     Provable 
debts  are  such  as  arise  only  upon 
contract;   if  they  arise  upon  tort 
they  are  not  affected.     (llarriwn, 
agt.  Lourie,  ante,  124.) 

2.  The  court  in  which  a  trial  is  had 
and  judgment  entered,  having  ac- 
quired jurisdiction  of  the  person 
of  a   defendant,    its   adjudication 
upon  an  issue  formed  by  the  plead- 
ings is  conclusive  in  an  action  upon 
the  judgment  in  the  courts  of  this 
country,  and  the  defendant  is  pre- 
cluded from  inquiring  into,  ques- 
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tioning,    or  defending    upon    the 
merits.     (Id.) 

3.  The  burden  is  upon  the  creditor 
to  bring  his  debts  within  the  ex- 
ception that  it  is  provable.    (Id.) 

4.  Where  savings  banks  make  con- 
tracts with  a  banking  institution 
for  deposits,  and   the  payment  of 
interest  on  a  portion  of  their  cash 
capital  stock,  in  pursuance  of  the 
laws  of  New  York  (1853  and  1858), 
and  the  banking    institution   be- 
comes   insolvent    and    goes    into 
bankruptcy  under  the  charge  of  an 
assignee   in   bankruptcy;  upon  a 
distribution  of  its  assets,  the  claims 
to  priorities  or  preference?  by  the 
savings  banks  under  the  state  laws 
cannot  be  allowed  as  they  are  not 
liens  or  securities  or  rights  or  in- 
terests in  property.     If  so  they  are 
not  saved  by  the  general  scope  of 
the   bankruptcy  act,  and  are  not 
recognized   by  the  twenty-eighth 
section.  (Matter  of  Si  uyvcxft  n  t  Bank, 
ante,  133.) 

5.  General  order  number  36  of  the 
supreme  court  of  the  United  States 
is  entirely  prospective  in  its  opera- 
tion, and  refers  only  to  composi- 
tion proceedings  initiated  after  its 
adoption  and  promulgation.    (Mat- 
ter of  Holmes,  ante,  142.) 

6.  The  debtors  may  be  examined  at 
the  first  meeting,  at  the  instance  of 
any  creditor,  before  a  vote  can  be 
taken  on  the  resolutions.     (Id.) 

1.  The  examination  of  the  debtor  is 
to  be  reduced  to  writing,  sworn  to 
and  subscribed  by  him,  and  the 
procedure  and  meeting  regulated 
by  the  sound  discretion  of  the 
presiding  officer.  (/(/.) 

8.  The  examination  of  the  debtor  in 
answer  to  any  inquiry,  as  men- 
tioned in  the  seventeenth  section 
of  the  act  of  1874,  ought  to  be 
conducted  as  the  examination  of  a 
witness  in  court,  with  the  privilege 
of  answering  inquiries  by  his  own 
counsel  and  correcting,  by  expla- 
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nation,  his    examination    by  the 
creditor.     (Id.) 

9.  The  petition  for  the  first  meeting 
should  set  forth  the  nature  and 
terms  of  the  proposed  composition, 
and  the  belief  that  such  proposed 
composition  will  be  accepted  by 
two-thirds  in  number  and  one-half 
in  value  of  all  the  creditors  of  the 
debtor  or  bankrupt  in  satisfaction 
of  the  debts  due  from  such  debtor 
or  bankrupt.    (Id.) 

10.  A  second  meeting  will  continue 
to  be  called,  and  be  presided  over 
by  the  register  designated  to  hold 
the  first  meeting,  upon  notice,  for 
the  inquiry  by  the  register  whether 
the   resolutions    for    composition 
have  been  passed  and  confirmed 
in  the  manner  required  by  law. 
(Id.) 

11.  The    standing     auditor,    under 
general  order  30,  has  no  jurisdic- 
tion to  tax  a  marshal's  bill  of  costs. 
(Matter  of  Rein,  ante,  301.) 

12.  The  proper  mode  of  determining 
conflicting  claims  to  money  in  the 
hands  of  the  sheriff,  collected  by 
him    upon    an    execution    issued 
against  the  bankrupt,  is  by  a  bill 
in  equity,  filed  either  by  the  as- 
signee or  the  sheriff.     (People  agt. 
Brennan,  3  Hun,  666.) 

13.  In  this  action,  brought  to  recover 
the  purchase-price  of  certain  live 
stock  sold  by  the  plaintiffs,  as  as- 
signees in  bankruptcy,  the  defend- 
ant set  up,  as  a  counter-claim,  a 
demand  for  services  rendered  by 
her  in  keeping  the  stock  before 
and  after  the  time  at  which  the 
plaintiffs    acquired    title    thereto. 
Held  (1),  that  so  much  of  the  claim, 
as  related  to  services  rendered  be- 
fore the  plaintiffs  acquired  title, 
was  a  claim  against  the  estate  of 
the  bankrupt,  and  could  not  be  set 
up  as  a  counter-claim  in  this  ac- 
tion; (2),  that  so  much  thereof  as 
related  to  services  rendered  after 
that    time,    could    be    so  set  up. 
(Moran  agt.  Bogert,  3  Hun,  603.) 


14.  The  omission  from  the  schedule 
of  the  debtor,  of  the  name  or  claim 
of  a  creditor,  does  not  invalidate 
the   discharge   of    the    debtor  in 
bankruptcy,  unless  it  be  shown  to 
have  been  omitted   fraudulently. 
(Platt  agt.  Parker,  4  Hun,  135.) 

15.  Where  a  judgment  debtor  pend- 
ing an  appeal  by  him  is  declared 
a  bankrupt,  and   the  judgment  is 
thereafter  affirmed  by  the  general 
term,  with   costs,   he  has  a  suffi- 
cient interest  in  the  judgment  of 
affirmance  to  sustain  an  appeal 
therefrom  by  him  to  this  court. 
(Sanford  agt.    Sanford,  58  N.   Y. 
K,  67.) 

16.  It  seems,  that  prior  to  his  dis- 
charge, a  bankrupt  has  a  sufficient 
interest  in  preventing  the  estab- 
lishment of  a  claim  against  him  to 
sustain  an  appeal  by  him  from  a 
judgment  thereon,  where  his  as- 
signee does  not  seek  to  intervene 
and  be  substituted.     (Id.) 

17.  An  assignment  to  an  assignee, 
duly    appointed    in    proceedings 
under  the  bankrupt  act,  dissolves 
the  lien  of    an  attachment  sued 
out  of  a  state  court  and  levied 
upon  the  property  of  the  bank- 
rupt within   four  mouths  of  the 
commencement  of  such  proceed- 
ings   (14   U.    8.    Stat.   at   Large, 
517,  sec.  14).  (Miller  agt.  Bowles,  68 
N.  F.  .B.,258.) 

18.  The  appointment  by  the   state 
court  of  a  receiver  of  the  prop- 
erty of  the  bankrupt,  and  a  trans- 
fer to  him  of  the  attached  prop- 
erty prior  to  the  appointment  of 
the   assignee,  does  not  alter  the 
rights  of  the  parties  or  entitle  the 
attachment  creditor  to  preference 
in  payment  of  any  judgment  he 
may  obtain.    (Id.) 


BANKS. 

1.  The  supreme  court  and  a  referee 
take  the  place  of  the  former  chan- 
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cellor  and  the  master  in  chancery 
in  ordering  and  making  the  exam- 
ination into  the  affairs  of  a  moneyed 
corporation  authorized  by  the  act 
of  1838.  (Matter  of  McCcmihe  agt. 
Exchange  Bk.,  Laimngburgh,  ante, 
422.) 

2.  The  management  of  corporations 
in  the  past  has  demonstrated  the 
wisdom  of  the  provisions  of  our 
statutes  which  confer  this  power 
upon  the  supreme  court.     (Id.) 

3.  The  court  will  see  that  the  power 
conferred  is  not  abused,  but  it  will 
also  see  that  the  examination  is 
thorough  and  searching.     (Id.) 

4.  Where    a    bank    has    gone    into 
liquidation  and  closed  up  its  busi- 
ness leaving  its  assets  and  prop- 
erty in  the  hands  of  its  former 
directors    for    some   three  years, 
without  any  accounting  with  the 
stockholders  during  that  time;  in 
an  action  by  a  stockholder  against 
these  directors  individually,  charg- 
ing them  with  abusing  and  neg- 
lecting their  trust,  and  wasting  the 
effects  of  the  corporation,  a  re- 
ceiver will   be  appointed  by  the 
court,  ex  parte,  to  take  possession 
of   the  assets  and    property  and 
make  a  proper  distribution  of  it 
among  its  owners.     ( Warren  agt. 
Fake,  ante,  430.) 

5.  An  injunction  alone  would  be  of 
no  avail  in  such  a  case,  as  much  of 
the  danger  consists  in  the  defend- 
ants' refusing  to  take  any  action 
whatever  —  the  waste  from  simple 
neglect  of  duty  —  and  that  writ  is 
powerless  to  compel  the  perform- 
ance of  official  trusts.     (Id.) 


BENEVOLENT    ASSOCIATION. 

1.  An  article  contained  in  the  by-laws 
of  a  benevolent  association  pro- 
viding for  the  payment  to  the 
widow  of  a  deceased  member,  who 
bad  been  such  for  six  months 
immediately  preceding  his  death, 


the  sum  of  four  dollars  monthly 
during  widowhood,  is  binding 
upon  the  association  upon  the  ap- 
plication of  the  widow  of  such 
deceased  member,  notwithstand- 
ing that  subsequently  to  the  death 
of  the  member  the  association 
revised  said  article  by  substitution 
of  another  requiring  each  member 
to  pay  to  a  widow,  on  the  death  of 
lier  husband  who  had  been  a  mem- 
ber for  six  months  immediately 
prior  to  his  death,  the  sum  of  one 
dollar.  (Gundlach  agt.  Germanic 
Mechanic^  Association,  ante,  190.) 


BILL  OF  PARTICULARS. 

1.  A  bill  of  particulars  will  be  grant- 
ed in  an  action  against  defendants 
for  fraudulent    combination   and 
conspiracy  by  the  defendants  to 
procure  from  the  plaintiffs  a  large 
amount  of  money,  on  the  alleged 
false  pretense  that  the  defendants 
had  furnished  to  the  plaintiffs,  or 
for  their  use,  certain  goods,  upon 
false  bills  or  vouchers  procured  by 
the  defendants.     (Mayor,  &c.,  N. 
Y.  agt.  Marrcner,  ante,  30.) 

2.  It  would  be  manifestly  unjust  to 
require  the  defendants  to  answer, 
or  to  go  to  trial,  without  being  in- 
formed more  definitely  as  to  the 
charge  which   they  are  to  meet, 
and  as  to  the  issue  which  is  to  be 
tried.     (Id.) 

3.  The  court  has  the  same  discre- 
tionary power  under  the  Cede  that 
it  formerly  possessed,  of  granting 
a  bill  of  particulars  in  a  criminal 
as  well  as  a  civil  action.     (Id.) 

4.  The  motions  are  granted  so  far  as 
they  are  made  for  bills  of  particu- 
lars of   the  plaintiffs'  claim;  but 
denied  as  to  requiring  the  plain- 
tiffs to  furnish  copies  of  the  bills 
and  vouchers,  &c.,  to  the  defend- 
ants.    (Id.) 

5.  Upon  the  trial  the  referee  refused 
to  require  the  plaintiff  to  furnish 
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a  bill  of  particulars.  Held  (1),  that 
this  was  a  matter  of  discretion, 
and,  in  the  absence  of  an  abuse  of 
such  discretion,  it  was  not  review- 
able  ;  (2),  that  defendants,  when 
the  claim  was  presented,  could 
have  required  it  to  be  made  more 
precise  and  particular  before  ac- 
cepting or  rejecting  it.  (Matter 
of  Weller  agt.  Weller,  4  Hun,  195.) 


BILLS  AND  CHECKS. 

1.  The  Stuyvesant  Bank,  just  before 
its  failure,  received  on  deposit  an 
accommodation  check  drawn  by 
the  defendants    upon    the  Sixth 
National  Bank.     The  Stuyvesant 
Bank  gave  credit  therefor  on  its 
books  to  the  payee  thereof,  who 
deposited  it.     The  Sixth  National 
Bank  declined  to  honor  the  check, 
which  afterward  passed  into  the 
plaintiff's    hands,   as  assignee  in 
bankruptcy    of     the     Stuyvesant 
Bank.     (Plait  agt.  Chapin,  ante, 
818.) 

2.  Held,  that  the   Stuyvesant  Bank 
did  not  become  bona  fide  holders 
of  the  check  for  value,  and  that 
its  assignee  had  no  right  of  action 
upon  it  against  the   accommoda- 
tion drawers.     (Id.) 


BOARD  OF  APPORTIONMENT. 

1.  Under  section  3  of  chapter  583  of 
the  Laws  of    1871,  the  board  of 
apportionment  is  empowered  ' '  to 
regulate  all  salaries  of  officers  and 
employes  of  the  city  and  county 
of  New  York,   not  exceeding  in 
amount  the  apportionment  made 
for  such  purpose  for  which  the 
city  and    county  could   be  held 
liable.     (Eickhoff  agt.  Mayor,  &c. , 
N.  T.,ante,  47.) 

2.  In  the  absence  of  proof  to  the 
contrary,  it  is  not  to  be  presumed 
that   in   regulating  the  plaintiff's 
salary,  by  their  resolution  of  the 


15th  of  August,  1871,  the  board 
exceeded  the  amount  already  ap- 
propriated for  the  payment  of  his 
salary  made  in  May,  1871.  If  so, 
it  should  have  been  established  by 
the  defendants.  (Id.) 

3.  The  court  of  common  pleas  is  a 
part  of  the  judicial  system  of  the 
state,  and  its  judges,  clerks  and 
other  officers  are  not  city  or  county 
officers  within  the  meaning  of  the 
terms  used  in  tax  levies  or  other  . 
local  acts  pertaining  solely  to  the 
city  and  county  of  New  York. 
(Jarvis  agt.  Mayor,  &c.,  ante,  354.) 

4.  Neither  of  these  judges  or  officers 
come  within  the  statute  (Laws  of 
1871,  ch.  583)  organizing  and  de- 
fining the  duties  of  the  board  of 
apportionment  of  the  city  of  New 
York,  who  have  power  to  regulate 
all  salaries  of  officers  and  employes 
of  the  city  and  county  govern- 
ments.    (Id.) 

5.  Where  the  plaintiff  brings  a  regu- 
lar action  for  a  balance  of  his  sala- 
ry, and  prays  for  a  judicial  deter- 
mination, and  the  enforcement  of 
his  rights  according  to  the  strict 
rules  of  law  and  the  usual  course 
and  practice  of  the  courts,  a  plea 
of  no  appropriation  is  of  no  greater 
force  or  effect  than  the  plea  of  in- 
convenience would  be,  which  an 
individual  debtor  might  interpose 
to   an   action    brought  upon   his 
promise  or  obligation.     (Id.) 

Of  New  York  city  —  when  com- 
pelled by  mandamus  to  issue  the 
bonds  provided  for  by  chapter  583, 
1871.  (See  People  agt.  Board  of 
Apportionment,  3  Hun,  11.) 


BOARD  OF  EDUCATION. 

Of  New  York  city  —  city  neither 
liable  for  its  contracts  or  torts  — 
remedy  for  abuse  or  excess  of 
powers  by  subordinate  officers  of. 
(See  Miller  agt.  The  Mayor,  3  Hun, 
35.) 
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Of  New  York  city  —  appeal  to,  from 
decision  of  trustees  of  public 
schools  in  removal  of  teachers. 
(See  People  agt.  Board  of  Educa- 
tion, 3  Hun,  177.) 

Acting  as  trustees  of  college  of  New 
York  —  bills  incurred  by  —  audit 
and  payment  of.  (See  People  agt. 
Neilson,  3  Hun,  214.) 


BONA  FIDE  HOLDER. 

A  bona  fide  purchaser  of  personal 
property,  wrongfully  taken  from 
the  possession  of  the  owner,  is  not 
liable  for  conversion  until  after 
demand  and  refusal.  (Gillet  agt. 
Huberts,  W  N.  Y.R.,  28.) 


BOND. 

Given  by  disorderly  person,  condi- 
tioned for  the  support  of  his  wife 
—  nature  of,  and  liability  upon. 
(See  People  agt.  Pettit,  3  Hun,  416.) 

Must  be  approved  and  filed  before 
title  passes  to  assignee  by  assign- 
ment for  benefit  of  creditors.  (See 
Hedges  agt.  Bungay,  3  Hun,  594.) 


BOND  OF  INDEMNITY. 

,  As  between  the  obligee  and 
obligor,  in  a  bond  of  general  in- 
demnity against  claims  or  suits, 
a  judgment  against  the  obligee  is 
only  pritna  facie  evidence;  and  in 
a  suit  upon  such  obligation,  the 
obligor  may  show  collusion  be- 
tween the  plaintiff  and  defendant 
in  the  original  action,  or  that  his 
principal  had  a  good  defense  to 
such  action,  which  he  neglected  or 
refused  to  interpose.  (Chopin  agt. 
Thompson,  4  Hun,  779.) 


BURIAL  GROUND. 

1.  Where,  in  1796,  the  city  (then  vil- 
lage) of  Troy  accepted  a  deed  of  a 


plot  of  ground  therein  from  the 
original  owner  "  for  the  purpose 
of  a  burial  ground,"  which  has 
ever  since  been  used  for  that  pur- 
pose, it  iteems  that  the  city  cannot 
appropriate  the  ground  for  any 
other  purpose,  (liousseau  agt.  City 
of  Troy,  ante,  492.) 

2.  But  a  citizen  of  Troy  having  a 
grandfather  buried  upon  the  pre- 
mises has  no  such  special  interest 
or  rights  to  be  thereby  affected 
different  from  many  other  inhab- 
itants of  Troy,  that  he  can  sustain 
an  action  to  restrain  the  city  from 
appropriating  the  premises  to  other 
purposes.  The  inhabitants  of  Troy 
are  all  affected,  and  no  one  person 
can  become  the  champion  of  the 
whole  to  give  him  a  standing  in 
court.  (Id.) 


CASE. 

Settlement  of,  by  referee — duty  of 
referee  as  to  allowance  or  disallow- 
ance of  proposed  findings  —  effect 
of  refusal  to  find  as  requested. 
(See  Excelsior  Petroleum  Co.  agt. 
Lacey,  3  Hun,  111.) 

When  unnecessarily  voluminous  — 
rule  43  —  when  not  complied  with. 
(See  Ryan  agt.  Wavle,  4  Hun,  804.) 


CAUSE  OF  ACTION. 

Contract  cannot  be  proved  in  an  ac- 
tion for  fraud.  (See  Beach  agt. 
Eager,  3  Hun,  610.) 

Joinder  —  cause  of  action  against 
party  as  a  stockholder,  and  another 
against  him  as  a  trustee,  may  be 
joined.  (See  Wiles  agt.  Swydain,  3 
Hun,  604.) 

Joinder  —  when  facts  showing  cause 
of  action  for  libel  and  malicious 
prosecution  may  be  joined  in  com- 
plaint. (See  Warn  agt.  Hilton,  3 
Hun,  606.) 
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1 .  Where  a  note  is  taken,  as  the  re- 
sult of  a  statement  and  compro- 
mise, the  anterior  matters  are 
merged  in  it,  and  an  action  should 
be  brought  upon  the  note,  and  not 
upon  the  prior  indebtedness.  (Le- 
land  agt.  Manning,  4  Hun,  7.) 

What  actions  for  torts  survive  —  ac- 
tion for  fraudulent  representations 
against  several  defendants  —  when 
may  be  separated  and  continued, 
after  decease  of  one  defendant. 
(See  Bond  agt.  Smith,  4  Hun,  48.) 

On  contract  made  by  infant  —  when 
accrues.  (See  Ilalsey  agt.  Reid,  4 
Hun,  777.) 

Manufacture  of  tent  —  when  cause 
of  action  for  price  accrues.  (See 
Higgins  agt.  Murray,  4  Hun,  565.) 


CERTIORARI. 

1.  After  the  relators  had  been  con- 
victed   of    keeping    a    disorderly 
house,    their  counsel    desired  the 
court  to  note  an  appeal  to  the  court 
of   general    sessions.      Upon   the 
argument  before  the  general  term, 
their  counsel  claimed   that  after 
such  appeal  the  prisoners   could 
not  be  committed  to  the  peniten- 
tiary.    Held,  that  the  writ  brought 
up  only  the  record  and  the  pro- 
ceedings   to    and    including    the 
judgment,  but  nothing  subsequent 
thereto.     (Gill  agt.  People,  3  Hun, 
187.) 

2.  Upon  a  common-law  certiorari  it 
is  the  duty  of  the  court  to  examine 
the  evidence,  to  ascertain  whether 
there  was  any  competent  proof  of 
the  facts  necessary  to   authorize 
the      adjudication      made,      and 
whether,  in  making  it,  any  rule  of 
law  affecting  the  rights  of  the  par- 
ties has  been  violated.    The  appel- 
late court  will  not,  however,   re- 
view a  decision  of  a  mere  ques- 
tion of  fact,  upon  the  weight  of 
evidence.     (People  agt.  Sanders,  3 
Hun,  16.) 


3.  Upon  the  trial  of  the  relator,  on 
the  charge  of  being  a  disorderly 
person,  his  wife  was  examined  as 
a  witness  against  him.     Upon  cer- 
tiorari to   review  his  conviction, 
the  relator  insisted  that  she  was 
not  a   competent  witness.     Held, 
that  as  no  objection  was  made  at 
the  trial  to  the  admission  of  the  evi- 
dence, the  relator  could  not  now 
raise  any  question  as  to  its  com- 
petency.    (Id.) 

4.  The  writ  of  certiorari  does  not 
issue  to  inferior  courts,  tribunals, 
or  officers  exercising  judicial  func- 
tions,  till  the  proceedings  before 
them  are  completed,  and  a  final 
determination  or  adjudication  had 
upon  such  proceedings.      (People 
agt.    Village  of  Palmyra,  3  Hun, 
549.) 

To  review  summary  proceedings  — 
what  brought  up  by.  (See  People 
agt.  Lockwood,  3  Hun,  304.) 

5.  The  writ  of  certiorari  should  not 
be  granted  upon  the  application  of 
two  or  three  out  of  a  large  num- 
ber of  persons,  interested  in  like 
manner  in   assessments  for   local 
improvements,    especially    where 
adequate  relief  is  afforded  in  pro- 
ceedings at  law.     (People  ex  rel. 
Kilmer  agt.  McDonald,  4  Hun,  187.) 

Removing  proceedings  from  com- 
mon pleas  to  supreme  court  —  the 
statute  (2  K  S.  [Edm.  ed.],  50,  sec. 
47)  is  positive  as  to  right  of  party 
to.  (See  People  ex  rel.  Lewis  agt. 
Daly,  4£T«»,641.) 


CITY  OF  NEW  YORK. 

1.  Where  the  mayor,  &c.,  of  the 
city  of  New  York  acquire  title  to 
land,  in  the  manner  and  by  the 
proceedings  prescribed  in  the  act 
to  vest  certain  lands,  &c.,  in  the 
mayor,  &c.,  of  the  city  of  New 
York,  passed  April  22,  1834,  the 
corporation  acquires  thereby  an 
estate  in  fee  simple  absolute. 


NEW  YORK  PRACTICE  REPORTS. 


56  7 


Digest. 


(Qearty  agt.  Mayor,  t&c.,  N.    Y., 
ante,  33.) 

2.  Where  such  land  is  sold  by  the 
corporation  at  public  auction  by 
the  commissioners  of  the  sinking 
fund,  it  is  no  valid  objection  by 
the  purchaser  to  taking  the  title, 
that  the  corporation  could  only 
acquire  their  title  under  said  act 
for    public  purposes,    where    the 
premises  had  not  been  in  use  for  a 
number  of  years;  nor  was  there 
any  evidence  that  they  were  re 
served  for  any  public  use.    (Id.) 

3.  The  purchaser  will,  in  such  case, 
acquire  a  title  which  will  vest  in 
him    an    absolute    estate    in    fee 
simple,  and  there  is  no  source  from 
which  he  will  receive  trouble.    He 
will  be  required  to  pay  the  interest. 
and  taxes  from  the  time  of  the 
sale.    (Id.) 

4.  The  metropolitan  fire  department 
of  the  city  of  New  York  was  cre- 
ated and  organized  by  an  act  of 
the  legislature.     It  has,  by  such 
act,  control  and  management  of 
the  men  and  property,  and  the 
measures  and  action  for  the  pre- 
vention   and    extinguishment    of 
fires.    (Wool/bridge  agt.  Mayor,  <&c., 
N.  Y.,  ante,  67.) 

5.  The  commissioners  are  not  the 
agents  of  the  city  corporation,  and 
the  city  is  not  liable  for  the  acts  or 
omissions  of  the  department  or  its 
commissioners  or  agents,  conse- 
quently the  city  is  not  liable  for 
personal    injuries  caused   by  the 
explosion  of  a  steam  fire  engine  in 
the  street,  used  by  the  fire  depart- 
ment.   (Id.) 

6.  The  city  of  New  York  has  power 
under  its  charter  to  establish  ferries 
around  New  York.     This  power 
is  absolute,  conclusive  and  exclu- 
sive, as  well  as  to  rights  of  prop- 
erty as  a  naked  power,  subject  only 
to  the  right  of  the  sovereign  power 
(the  state)  to  take  it  away  for  pub- 
lic purposes,  and  upon  full  com- 
pensation.   (Mayor,  &c.,  N.  Y.,  agt. 
Staten  Island  Ferry  Co.,  ante,  250.) 


7.  The   policy  of  the  law  and  its 
known  prohibitions  prevents  any 
person  from  running  a  ferry  from 
Manhattan  Island  to  the  opposite 
shores  without  a  license  or  grant 
from  the  corporate  authority.   (Id.) 

8.  The  defendant  the  Staten  Island 
Ferry  Company,  a  private  corpo- 
ration, through  a  lease  from  the 
North  Shore  Staten  Island  Ferry 
Company,  established  a  ferry  from 
the  foot  of  Whitehall  street  to  the 
east  shore  of  Staten  Island;  field, 
that  through  its  incorporation,  or 
with  a  lease  from  the  other  com- 
pany, it  had  no  such  right,  even 
with  the  consent  of  the  depart- 
ment of  docks.     (Id.) 

9.  The  plaintiffs'  right  being  exclu- 
sive, and   clearly  established   by 
charters  and  statutes,  there  is  no 
necessity  to  have  it  established  by 
an  action  at  law.    (Id.) 

10.  An  injunction  for  their  protec- 
tion until    the   hearing    granted. 
(Id.) 

11.  The  city  of  New  York  is  not 
liable  to  third  persons,  with  whom 
they  have  no  privity  of  contract, 
for  payment  of  the   expenses  in- 
curred    in    extraditing     fugitive 
criminals  from   another  state,  al- 
though the  bill  is  approved  by  the 
district  attorney  of   the  county. 
(Walling  agt.  Mayor,  &c.,  N.  Y., 
ante,  383.) 

12.  The  remedy  is  against  the  dis- 
trict attorney,  whose  duty  it  is  to 
recover  himself  against  the  city,  by 
taking    the  necessary  steps,  and 
furnishing  the  necessary  evidence 
under  the  statute.     (Id.) 


CHARGE. 

When  error  in  admission  of  evidence 
not  cured  by.  (See  Newman  agt. 
Gofldard,  3  Hun,  70.) 

Robbery  —  evidence  showing  less 
offense  —  charge  as  to  —  when  er- 
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roneous.     (See  Murphy  agt.  People, 
3  Hun,  114.) 


CHATTEL  MORTGAGE. 

1.  The  title  of  a  mortgagee  of  chat- 
tels, upon  default  in  the  payment 
of  the  sum  secured,  becomes  abso- 
lute in  law  as  against  the  mort- 
gagor, and  his  right  of  possession 
perfect,  (Judson  agt.  Easton,  58 
N.  T.  R,  664.) 


CHECK. 

1.  An  action  will  not  lie  on  a  bank 
check  against  the  drawer  until 
after  notice  of  presentment  and 
non-payment.  (Judd  agt.  Smith, 
3  Hun,  190.) 


CLAIM  AND  DELIVERY. 

1.  In  an  action  to  recover  possession 
of  personal  property  by  one  having 
a  special  interest  therein,  against 
the  general  owner,  the  value  of 
the  property  as  found  should  not 
exceed  the  value  of  the  special  in- 
terest. (Townsend  agt.  Bargy,  57 
N.  T.  R,  665.) 


CLERKS. 

1872,  chapter  438,  section  1  —  clerks 
and  assistant  cierks  of  district 
courts  in  New  York  city  —  how 
appointed — tenure  of  office.  (See 
People  ex  rel.  Hogan  agt.  Flynn,  4 
Hun,  647.) 


CODE. 

Section  30,  subdivision  13  —  trans- 
fer of  case  from  county  court  to 
supreme  court  —  costs.  (See  Mc- 
Laughlin  agt.  Smith,  3  Hun,  250.) 

Section  71  —  judgment  of  foreclosure 
—  when  cannot  be  sued  upon.  (See 


Hanover  Fire  Ins.  Co.  agt.  Tomlin- 
son,  3  Hun,  630.) 

Section  99  —  statute  of  limitations  — 
running  of,  when  not  stopped  as 
to  both  of  two  joint  debtors  by 
commencement  of  action  against 
one.  (See  Merritt  agt.  Scott,  3 
Hun,  657.) 

Section  149  —  answer  containing  de- 
nial '  'upon  information  and  belief" 
—  \vhen  frivolous.  (See  Powers  agt. 
Borne,  &c.,  E.  R  (Jo.,  3  Hun,  285.) 

Section  238,  providing  that  actions 
may  be  prosecuted  by  the  plaintiff 
in  the  attachment,  does  not  author- 
ize the  plaintiff  to  bring  an  action 
in  his  own  name.  (See  Lupton  agt. 
Smith,  3  Hun,  1.) 

Section  268  —  motion  for  new  trial 
under  —  when  must  be  made  — 
laches.  (See  Church  agt.  Kidd,  3 
Hun,  254.) 

Section  304,  subdivision  3  —  when 
plaintiff  not  entitled  to  costs,  in 
action  of  which  justice  of  peace 
has  jurisdiction.  (See  Seaman  agt. 
Glegner,  3  Hun,  119.) 

Sections  308,  309,  303  —  extra  allow- 
ance —  when  granted  —  waiver  of 
right  to  move  for.  (See  Commis- 
sioners of  Pilots  agt.  Spofford,  3 
Hun,  57.) 

Section  385  —  meaning  of  "  defend- 
ant's costs  "  in.  (See  Commissioners 
of  Pilots  agt,  Spofford,  3  Hun,  52.) 

Section  399  —  when  not  applicable, 
and  declarations  of  deceased  ad- 
missible. (See  Smith  agt.  Chris- 
topher, 3  Hun,  585.) 

Section  399  —  testimony  relating  to 
transactions  had  with  deceased 
person  —  when  admissible.  (See 
Cole  agt.  Denue,  3  Hun,  610.) 

Section  399  —  evidence  of  party  that 
he  saw  deceased  sign  affidavit,  in- 
admissible under.  (See  Denham 
agt.  Jayne,  3  Hun,  614.) 
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Section  64,  subdivision  11  —  amend- 
ment of  complaint  —  the  word 
"may"  means  "shall."  (See  Wood 
agt.  Shultis,  4  Hun,  309.) 

Section  97  —  when  action  for  specific 
performance  is  within.  (See  Mc- 
Cotter  agt.  Lawrence,  4  Hun,  107.) 

Section  110  —  inapplicable  to  case  of 

Earol  ratification  of  contract  of  in- 
int.      (See    Halsey    agt.    Reid,   4 
Hun,  777.) 

Section  121  — motion  to  revive  action 
must  be  made  within  a  year.  (See 
Matter  of  Bainbridge,  4  Hun,  674.) 

Section  121  —  verdict  —  when  does 
not  prevent  abatement  of  action. 
(See  Cox  agt.  N.  Y.  C.  £  H.  R.  R. 
R.  Co.,  4 fen,  171.) 

Section  129  —  form  of  summons  in 
action  for  rent,  when  rent  is  pay- 
able in  wheat.  (See  Blaidsell  agt. 
Whiteford,  4  Hun,  264.) 

Section  229  —  attachment  —  when  af- 
fidavit sufficiently  shows  non-resi- 
dence —  need  not  state  it  in  posi- 
tive terms.  (See  Mayor  agt.  Oenet, 
4  Hun,  487.) 

Section  236  —  right  of  attaching 
creditor  to  examination  of  defend- 
ant's debtor.  (See  Baxter  agt.  Mis- 
souri, Kansas  &  Texas  R.  Co.,  4 
Hun,  630.) 

Section  270  —  when  court  may  order 
reference  under  —  effect  of  ref- 
eree's report.  (See  Thnrber  agt. 
Chambers,  4  Hun,  721.) 

Section  294  —  power  of  state  court 
to  order  national  bank  to  pay  over 
money  under.  (See  Hace.nn  agt. 
Nat.  City  Bank,  4  Hun,  131.) 

Section  309  —  extra  allowance  may 
be  granted  under,  though  action 
be  discontinued  before  trial.  (See 
Coffin  agt.  Coke,  4  Hun,  616.) 

Section  311 — expense  of  serving 
subpoenas  cannot  be  allowed  as  a 

VOL.  XLIX 


disbursement  under.  (See  Town 
of  Pierrepont  agt.  Lovelass,  4  Hun, 
681.) 

Section  318  —  costs  allowed  on  ap- 
peal from  order  of  surrogate.  (See 
Oilman  agt.  Redinyton,  4  Hun, 
640.) 

Section  335  —  liability  of  estate  of 
deceased  surety  on  undertaking 
required  by.  (See  Wood  agt.  Fisk, 
4  Hun,  525.) 

Section  348  —  notice  of  entry  of 
judgment  required  by  —  when  suf- 
ficient. (See  Rogers  agt.  Schmer- 
sahl,  4  Hun,  623.) 

Section  372 — submission  under  — 
both  legal  and  equitable  relief  may 
be  given.  (See  Graves  agt.  Brink- 
erlwff,  4  Hun,  305.) 

Section  399  —  when  evidence  inad- 
missible under.  (See  Smith  agt. 
Hazard,  4  Hun,  418.) 

Section  399  —  conversations  had  with 
person  deceased  —  when  inadmis- 
sible. (See  Wheelock  agt.  Cnyler, 
4  Hun,  414.) 

Section  399  —  evidence  taken  prior 
to  decease  of  party  in  cause  which 
survives.  (See  Bond  agt.  Smith, 
4  Hun,  48.) 


COLLECTOR  INTERNAL 
REVENUE. 

1.  Whatever  may  be  the  true  view 
as  to  the  time  when  a  forfeiture 
takes    place    under    the   internal 
revenue  acts,   it  is  by   the   judg- 
ment alone  of  the  courts  in  which 
the  forfeiture  is  sought  to  be  en- 
forced that  it  can  be  ascertained 
and  determined.    (Tracy  ngl.  Corse, 
ante,  323.) 

2.  If  the  government  may  be  deemed 
to  have  an  inchoate  title  from  the 
time  the  offense  is  committed,  it 
is  not  consummated  until  after  a 
judicial  condemnation.     (/</.) 
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3.  If,  after  a  seizure,  the  possession 
is  abandoned  by  the  government, 
and  a  decree  of  forfeiture  is  not 
obtained,  the  title  and  the  right 
of    possession  is  in  the  original 
owner.     (Id.) 

4.  A  collector  of  internal  revenue 
under  that  part  of  the  provisions 
of  section  48  of  the  act  of  Con- 
gress of  June  30th,  1864,  as  amend- 
ed by  the  ninth  section  of  the  act 
of  July  13th,  1866,  authorizing  the 
sale  of  property  seized  when  it 
may  be  liable  to  perish,  or  become 
greatly  reduced  in  value  by  keep- 
ing, or  when  it  cannot  be  kept 
without    great    expense,  has    no 
power,  although  he  takes  the  pro- 
ceedings provided  for  in  that  act, 
to  sell  a  barge  or  vessel  as  perish- 
able.   (Id.) 

5.  A  barge  is  not  an  object  or  thing 
upon  which  a  tax  was  liable  to  be 
imposed,  nor  was  it  a  tool,  imple- 
ment   or    instrument    within  the 
meaning  of  that  section.     The  sale 
provided  for  in  the  forty-eighth 
section  is  a  sale  of  property  liable 
to  seizure  under  that  section.    (Id.) 

6.  The  power  of  sale  conferred  upon 
a  collector  is  ministerial,  and  not 
judicial;  and  a  sale  made  by  a  col- 
lector in  a  case   not  within   the 
statute  neither  divests  or  confers 
any  title.     As  between  a  purchaser 
under  such  a  sale  and  a  party  ac- 
quiring the  title  from  the  owner, 
the  latter's  title  must  prevail.   (Id.) 

7.  A  subsequent  decree  of  condem- 
nation of  the  proceeds  of  the  col- 
lector's sale,  by  the  United  States 
district  court,   cannot  affect  the 
title  of  those  claiming  under  the 
original  owner  when    the  barge 
was  not  in  the  custody  of  the  court 
at  the  time  of  the  decree.    (Id.) 

8.  There  are  two    reasons  for  not 
giving  such  a  decree  the  effect 
claimed  for  it:    (Id.) 

9.  First.  The  court  pronouncing  it 
did  not  have  the  custody  of  the 


barge,  nor  was  it  subject  to  its 
process,  and  the  decree  does  not 
adjudicate  directly  that  it  was  for- 
feited. (Id.) 

10.  Second.  The  only  persons  sum- 
moned or  notified  by  the  marshal 
to  appear  were  those  claiming  an 
interest  in  the  proceeds  of  the  col- 
lector's sale.     (Id.) 

11.  The  general  principle  is  well  es- 
tablished, that  a  court  proceeding 
in  rem  must  have  the  custody  of 
the  res  in  order  to  pronounce  a 
valid  judgment.    (Id.) 


COMMISSIONERS  OF   FIRE 
DEPARTMENT. 

1.  Under  the  acts  of  1870  and  1871, 
after  the  commissioners  of  the  fire 
department  have  made  an  estimate 
of  the  sum  of  money  which  will 
be  reqiiired  for  the  expenses  ne- 
cessary to  the  administration  and 
conduct  of  the  fire  department  for 
the  year  next  ensuing,  and  have 
submitted  the  same  to  the   city 
officers  named  in  the  act,  for  revi- 
sion and  settlement,  the  amount 
thus    fixed    and  settled  becomes 
appropriated  and  falls    into    the 
general  assets  of  the  corporation, 
subject  to  the  proper  drafts  by  or 
through    the    fiscal    department. 
(Fire  Comrs.  agt.  Green,  ante,  1.) 

2.  Consequently,  the  commissioners 
cannot,  by  mandamus  or  other- 
wise, compel  the  comptroller  of 
the  city  to  pay  over  to  them  the 
amount  of  the  funds  thus  raised 
and  appropriated  for  the  fire  de- 
partment.    (Id.) 

3.  The  metropolitan  fire  department 
of  the  city  of  New  York  was  cre- 
ated and  organized  by  an  act  of  the 
legislature.     It  has,  by  such  act, 
control  and  management  of  the 
men  and  property,  and  the  mea- 
sures and  action  for  the  preven- 
tion and  extinguishment  of  fires. 
(Woolbridge  agt.  Mayor,  etc.,  N.  T , 
ante,  67.) 
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4.  The  commissioner^  arc  not  the 
agents  of  the  city  corporation,  and 
the  city  is  not  liable  for  the  acts  or 
omissions  of  the  department  or  its 
commissioners  or  agents,  conse- 
quently the  city  is  not  liable  for 
personal  injuries  caused  by  the 
explosion  of  a  steam  fire  engine  in 
the  street,  used  by  the  fire  depart- 
ment. (Id.) 


COMMON  CARRIER. 

1.  A  railroad  company  has  the  power 
and  the  right  to  contract,  as  a 
common    carrier,     to     transport 
freight  through  another  state  over 
another  railroad,  and  beyond  its 
own  terminus.    (Ogdenaburgh,  &c., 
R.  R.  Co.  agt.  Pratt,  ante,  84.) 

2.  Where  the  owners  of  the  prop- 
erty transported  knew  that  the  car 
in  which  it  was  put  was  defective 
and  unsuitable,  they  did  not  there- 
by assume  the  risk  of  such  defects, 
nor   was    the    company  relieved 
from  responsibility  for  the  same. 
(Id.) 

3.  And  it  seems,  that  if  the  company 
was  negligent  in  furnishing  cars  it 
would  not  have  been  relieved  from 
responsibility,  although  there  was 
an  agreement  that  it  should  not  be 
liable  therefor.    (Id.) 


COMPLAINT. 

1.  The  testator,  G.,  was  seized  of 
real  and  personal  estate,  and  by 
his  will,  gave,  in  trust,  the  income 
thereof  to  his  daughter,  wife  of 
F.  (F.  being  made  trustee)  during 
her  life,  ana,  at  her  death,  to  apply 
the  net  rents  and  income  to  the 
education  and  support  of  her 
children  until  they  should  arrive 
at  the  age  of  twenty-one  years, 
when  the  same  should  be  given 
and  equally  divided  among  all  her 
children.  (McDoiuM  agt.  Frazier, 
ante,  320.) 


2.  The  complaint   of  the    plaintiff 
charged  that  the  defendants  named 
therein    combined    together      to 
change  the  title  to  said  real  estate, 
and  by  certain  proceedings  taken 
by  them,  under  color  of  law  and 
otherwise,  fraudulently  and  against 
the  express  letter  and  spirit  of  said 
will,  and  without  any  power,  did 
make  and   convey  the  said   real 
estate  in  fee  to  the  wife  of  F.,  who 
claims  thereby  to  be  seized  of  the 
same  by  record  title  and  in  posses- 
sion.   Plaintiff  alleged  that,  being 
ignorant  of  these  fraudulent  pro- 
ceedings, and  believing  the  defend- 
ants to  be  the  owners  of  said  real 
estate,    entered    into    a    contract 
with  them  for  the  improvement 
thereof,    and  claimed,  for  work, 
labor  and  materials,  the  sum  of 
$12,028,  which  defendants  refused 
to  pay,  prayed  for  an  inj  unction 
and  receiver,  and  for  an  account- 
ing, &c.    (Id.  ) 

3.  Held,  that  the  complaint  was  de- 
murrable  for  want  of  proper  par- 
ties; that  the  infant  children  of 
Mrs.  F.   and  devisees  under  the 
will  should  be  made  parties  de- 
fendant, in  order  to  a  complete 
determination  of  the  controversy. 
(Id.) 

4.  If  a  complaint  contains  all  the 
allegations  necessary  to  constitute 
a  cause  of  action  for  the  removal 
of  a  cloud  upon  title,  it  is  suffi- 
cient to  sustain  a  trial  conducted 
in  a  form  appropriate  to  said  cause 
of  action,  although  the  prayer  <>f 
the    complaint    is    in    ejectment. 
(Zimmerman    agt.    Sehoenfeldt,    3 
Hun,  693.) 

5.  Under  a  complaint  for  fraud,  it  is 
not  sufficient  to  prove  a  cause  of 
action  upon  contract.     (Beach  ast. 

,  3  //««.,  610.) 


In  action  for  libel  —  when  sufficient. 
(See  Moffutt  agt.  Cnuldieell,  3  Jinn, 
26.) 

In  action  brought  in  behalf  of  plain- 
tiff and  all  other  creditors  —  when 
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insufficient.     (See  Elwell  agt.  John- 
son, 3  Hun,  558.) 

In  replevin  —  demand  not  alleged 
in,  but  proved  at  trial  —  insuffi- 
ciency of,  cannot  be  insisted  upon 
on  appeal.  (See  Treat  agt.  Hat- 
horn,  3  Hun,  646.) 

Joinder  of  causes  of  action  against 
stockholder  and  trustee  of  insol- 
vent corporation.  (See  Wiles  agt. 
Suydam,  3  Hun,  604.) 

Joinder  —  when  facts  showing  cause 
of  action  for  libel  and  malicious 
prosecution  may  be  joined  in. 
(8e6  Watts  agt.  Hilton,  8  Hun,  606.) 

6.  Where  a  complaint  simply  alleges 
an  indebtedness  to  exist  without 
stating  the  facts  necessary  to  show 
such  indebtedness,  but  an  answer 
is  put  in,  stating  the  matter  so 
omitted  in  the  complaint,  and  the 
case  has  been  tried,  and,  on  appeal, 
a  new  trial  ordered,  the  court  will 
not,  on  such  new  trial,  dismiss  the 
complaint  on  the  ground  that  it 
does  not  state  a  cause  of  action. 
In  such  case,  when  the  answer  al- 
leges that  the  indebtedness  referred 
to  in  the  complaint .  accrued  for 
work  and  labor  performed,  and 
proceeds  to  disclose  facts  render- 
ing the  contract  void  as  against 
public  policy,  the  complaint  and 
answer  sufficiently  present  the 
plaintiff's  case,  and  if  the  contract 
is  not  void  as  against  public  poli- 
cy, or  for  some  other  valid  reason, 
all  that  is  required  to  justify  a  re- 
covery appears  by  the  pleadings. 
(Miller  agt.  White,  4  Hun,  62.) 

Amendment  of,  in  justice's  court  — 
when  it  is  imperative  duty  of  jus- 
tice to  allow.  (See  Wood  agt. 
Shultis,  4  Hun,  309.) 


COMPOSITION  DEED. 

1.  Every  agreement  by  which  a  credi- 
tor signing  a  composition  deed  se- 
cures to  himself  any  advantage. 


not  known  \o  the  other  creditors 
of  the  debtor,  is  void.  (Gilmour 
agt.  Thompson,  ante,  198.) 

2.  Where  the  debtor,  to  induce  his 
creditor  to  join  in  the  execution 
of  the  composition  deed,  gave  him 
a  note  for  the  difference  between 
the  amount  of  the  debt  and  the 
amount  agreed  to  be  paid  by  the 
terms  of  the  deed,  and  the  creditor 
transferred  the  note  before  its  ma- 
turity to  a  bona  fide  holder  for 
value,  without  notice,  held,  that 
the  payment  by  the  debtor  to  the 
holder  of  the  note  was  not  volun- 
tarily made,  and  that  the  amount 
paid  might  be  recovered  back  from 
the  creditor  who  wrongfully  ex- 
acted the  note,  in  an  action  for 
money  had  and  paid  out  to  his 
use.  (Id.) 


CONFLICTING  CLAIMS. 

To  money  collected  by  sheriff  on 
execution  against  property  of 
bankrupt  —  proper  mode  of  hay- 
ing them  determined  is  by  bill  in 
equity,  filed  by  assignee  or  sheriff. 
(See  People  agt.  Brennan,  3  Hun, 
666.) 


CONSTITUTIONAL  LAW. 

Chapter  299,  1872,  and  chapter  545, 
1874,  providing  for  transfer  of  ac- 
tions to  marine  court  are  uncon- 
stitutional —  order  directing  such 
transfer,  appealable.  (See  De  Hart 
agt.  Hatch,  3  Hun,  375.) 

Section  6,  chapter  570,  1872,  provid- 
ing that  no  vote  shall  be  received 
unless  the  name  of  the  person 
offering  it  be  registered,  is  consti- 
tutional. (See  People  agt.  Wilson, 
3  Hun,  437.) 

1872,  chapter  475;  1873,  chapter  427, 
relative  to  selection  of  jury  are 
constitutional.  (See  People  ex  rel. 
Tweed  agt.  Liscomb,  3  Hun,  760.) 
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Chapter  836,  1872,  appropriating 
proceeds  of  licenses  or  places  of 
public  amusement  to  Society  for 
Reformation  of  Juvenile  Delin- 
quents, is  constitutional.  (See 
Wallack  agt.  Tlie  Mayor,  3  Hun, 
84.) 

1.  The  provision  of  the  act  of  1873, 
extending  and  defining  the  civil 
jurisdiction  of  the  court  of  com- 
mon pleas  for  the  city  and  county 
of  New  York  and  certain  other 
city  courts  (sec.  1,  chap.  239,  Laws 
of  1873),  which  gives  to  the  courts 
therein  named  original  jurisdic- 
tion in  law  and  equity,  concurrent 
and  co-extensive  with  the  supreme 
court,  in  all  civil  actions  and  in 
all  special  proceedings  of  a  civil 
nature,   includes  proceedings  by 
mandamus    (People  ex  rd.,  Ryan 
agt.    O-reen,   Comptroller,  &c.,   58 
N.Y.R.,  295.) 

2.  The  legislature  is  not  p~<  hibited 
by  the    state    constitution    from 
conferring  the  power  upon  said 
courts    to    issue    such    writ    di- 
rected to  any  inferior  court  body 
or  person    within    its    territorial 
jurisdiction  on  such  subject-mat- 
ters as  are  within  the  scope  of  that 
writ.     (Id.) 

3.  Although  the  general  words  of 
said  statute,  so  far  as  they  may 
be  construed  as  attempting  to  give 
to  the  courts  named  therein  terri- 
torial   jurisdiction,    co-extensive 
with   the  supreme  court,  are  in- 
operative; so  far  as   they  confer 
jurisdiction    over     new    subject- 
matter  to  be  exercised  within  the 
locality  to  which  said  courts  are 
confined  by  the  constitution  and 
subject    to    the    power    of    the 
supreme  court,  expressly  reserved, 
they  are  valid  and  operative.  (Id.) 

4.  The  subject  expressed    by    the 
title  of  an  act  entitled  "  An  act  to 
amend   the  Code  of  Procedure," 
fairly  embraces  the  jurisdiction  or 
practice  of  all   the  courts  of  the 
state.    The  act,  therefore,  of  1870, 
thus  entitled  (chap.  741,  Laics  of 


1870),  is  not  repugnant  to  the  con- 
stitutional provision  requiring 
local  bills  to  contain  but  one  sub- 
ject which  much  be  expressed  in 
its  title  (Const.,  art.  3,  see.  16),  be- 
cause of  its  containing  a  provi- 
sion extending  the  jurisdiction 
of  the  justices  of  the  district 
courts  of  the  city  of  New  York, 
throughout  the  city.  (People  ex 
rel.  agt.  Dudley,  58  N.  Y.  R.,  323.) 

5.  The  amendment  of  1874  to  sec- 
tion 11  of  the  Code  (chap.    322, 
Laws  of  1874),  prohibiting  an  ap- 
peal to  this  court  "  from  any  judg- 
ment or  order  granting  or  refusing 
a  new  trial,  where  the  amount  of 
the  judgment  or  subject-matter  in 
controversy    *    *     *     does    not 
exceed    $500,"    includes  a  judg- 
ment of  affirmance.    The  words, 
"  granting    or     refusing    a    new 
trial,"   relate   to    "order"   only, 
not  to   "judgment."    (Butterfield 
agt.  Rudde,  58  N.  Y.  R.,  489.) 

6.  The  appellate  jurisdiction  of  the 
court  of  appeals  is  subject  to  the 
control  and  regulation  of  the  leg- 
islature (Const.,  art.  6,  sec.  6),  and 
the  act  so  amending  said  section 
is  constitutional.    (Id.) 

7.  The  provision  of  the  state  con- 
stitution (art.  6,  aec.  18),  declaring 
that  "justices  of  the  peace  and 
district    court  justices   shall    be 
elected   in   the  different  cities  in 
this  state,"  &c.,    does  not  include 
police  justices  in  the  city  of  New 
York,  but  these  officers  may  right- 
fully be  appointed  as  provided  by 
the  act  of  1873,  entitled,  "  An  act 
to  secure  better  administration  in 
the  police  courts  of  the  city  of 
New  York  "  (Chap.  538,  Laws  of 
1873).    (CHURCH,  Ch.  J.,  and  A.IS- 
~LEK,J.,  dissenting.)    (Wenzler  agt. 
People,  58  N.  Y.  R.,  516.) 

8.  The  provisions  of  said   act  pre- 
scribing the  duties  of  the  police 
justices  appointed  thereunder  as 
well  those  relating  to  the  court  of 
sessions  as  those   in    reference   to 
the   police  courts,  are  embraced 
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within  the  subject  expressed  in  its 
title.  It  is  not,  therefore,  repug- 
nant to  the  constitutional  pro- 
vision requiring  a  private  or  local 
bill  to  embrace  but  one  subject 
and  that  to  be  expressed  in  the 
title  (Const.,  art.  3,  sec.  16). 
(CHURCH,  G7i.  J.,  and  ALLEN,  J., 
dissenting.)  (Id.) 

.  Accordingly  held,  that  a  court  of 
sessions  held  by  police  justices 
appointed  under  said  act  was 
legally  constituted  (CHURCH,  Gh. 
J.,  and  ALLEN,  J.,  dissenting). 
(Id.) 


CONTEMPT. 

1.  Where  the  commitment  of  the  re- 
lator  for  contempt  shows  that  the 
fine,  for  a  certain  amount  of  money 
imposed  upon  him,  was  made  up 
by  the  value  of  certain  real  estate 
sold  by  him  contrary  to  the  man- 
date of  the  court,  and  a  certain 
sum  as  the  costs  and  expenses  of 
the  plaintiff  in  the  proceedings  to 
punish  the  relator  for   the   con- 
tempt, and  a  sum  as  a  reasonable 
allowance  for  counsel  fee:   (Matter 
of  Jacobs,  ante,  370.) 

2.  Ileld,  that  the  commitment  being 
for  the  whole  sum,  it  is  good  as  a 
whole  or  bad  as  a  whole ;  there  is 
no  power  to  separate  it.    And  that 
it  is  entirely  clear  that  the  sum  al- 
lowed for  counsel  fee  was  illegal  and 
improperly  allowed  by  the  court, 
and  rendered  the  fine  imposed  for 
the  gross  sum  and  the  commitment 
under  it  null  and  void.     (Id.) 

3.  The  evidence  in  this  matter  was 
sufficient  to  satisfy  the  court  that 
the  defendant  was  guilty  of  at- 
tempting to  bribe  one  of  the  jurors 
sworn  on  the  Phelps  trial ;    for 
which  contempt  the  court  imposed 
the  highest  punishment  upon  him 
which  the  law  authorizes —  to  jail 
for  thirty  days  and  a  fine  for  the 
sum  of  $250.    (Klugman  Case — 
People  agt.  Phelps,  ante,  484.) 


4.  The  agent  of  a  party  to  a  suit  who 
procures  a  surety  to  make  a  false 
affidavit  in  justification,  or  who 
knowingly  procures  an  utterly  in- 
sufficient   surety    and    represents 
him,  or  causes  him  to  represent 
himself,  to  the  court  sufficient,  and 
induces  him  to  take  a  false  oath  to 
the  same  end,  will  be  punished  for 
contempt,  although  not  a  party  to 
the  suit.     (Hull  agt.  UEplattimer, 
ante,  500.) 

5.  Where  proceedings  are  instituted 
under  the  statute  in  relation  to 
criminal  contempt  (2  R.  8.,  p.  278, 
sec.  12),  and  the  party  charged  has 
appeared  in  pursuance  of  an  order 
to  show  cause,  and  filed  an  affida- 
vit,  denying  the    contempt,    and 
setting  forth  facts  tending  to  sus- 
tain such  denial,  the  court  may,  if 
it  desire  further  proof  as  to  the 
alleged  contempt,  send  the  matter 
to  a  referee  to  take  testimony,  and 
defer  further  action  until  the  com- 
ing in  of  his  report.    (People  agt. 
Alexander,  3  Hun,  211.) 

6.  Where  such  proceedings  are  com- 
menced by  an  order  to  show  cause, 
under  the  provisions  of  the  Re- 
vised Statutes,  entitled,  "Of  pro- 
ceedings as  for  contempts  to  en- 
force civil  remedies,  and  to  pro- 
tect the  rights  of  parties  in  civil 
actions  "  (2  R.  8.,  534),  an  order  of 
reference  may  be  made  without 
requiring  interrogatories  to  be  first 
filed.    (Id.) 

7.  It  is  not  sufficient  to   justify  a 
commitment  for  contempt,  to  show 
an  appointment  of  a  receiver  of 
the    rents,     &c.,     of    mortgaged 
premises;  notice  of  it  to  the  party 
alleged  to  be  in  contempt,  who 
claimed  the  rent  under  an  assign- 
ment from  the  owner  of  the  equity 
of  redemption,  subsequent  to  the 
recording  of    the    mortgage   and 
prior  to  the  appointment  of  the 
receiver  in  the  foreclosure  suit,  to 
which  he  was  not  a  party;  that 
thereafter    such    party    collected 
rent  from  a  tenant  of  the  mort- 
gaged premises,  not  a  party  to  the 
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foreclosure  suit,  and  that  he  re- 
fused to  pay  such  rent  to  the 
receiver.  (Botoery  Savings  Bank 
agt.  Richards,  3  Ilun,  366.) 

8.  If  the  property  is  in  the  posses- 
sion of  a  third  person,  who  claims 
the  right  to  retain  it,  the  receiver 
must  either  proceed  by  suit  in  the 
ordinary  way  to  try  his  rights,  or 
must  make  such  third  person  a 
party  to  the  foreclosure  suit,  and 
apply  to  have  the  receivership  ex- 
tended   to    the    property   in    his 
hands.    (Id.) 

9.  The  proper  practice,  when   the 
tenant  is  not  a  party  to  the  fore- 
closure suit,  is  to  compel  him  to 
attorn  to  the  receiver.     (Id.) 


CONTRACT. 

1.  Courts  will  never  aid  either  party 
to  enforce  a  contract  which  is  pro- 
hibited by  positive  law  or  is  op- 
posed    to    public    po*licy   or    is 
contrary  to  good   morals.    When 
the  consideration  is  vicious,  the 
contract    begets     no    obligation. 
(Pease  agt.  Walsh,  ante,  269.) 

2.  The  plaintiff  alleged  in  his  com- 
plaint that  he  was  employed  by 
the  defendant  to  use  his  influence 
with  the  department  of  docks  of 
the  city   of    New   York,  for  the 
purpose    of    procuring    for    the 
White  Star  Line  Steamship  Com- 
pany a  lease  of  piers  Nos.  51  and 
52  on  North  river,  for  the  term  of 
one  year  or  more,  at  as  low  a  rent 
as  $50,000  per  annum,  for  which 
use  of  his  influence  the  defendant 
agreed  to  pay  the  plaintiff  $15,000. 
(Id.) 

3.  The  plaintiff  claimed    to   have 
used  his  influence  with  the  com- 
missioners of  docks,  and  to  have 
succeeded  in  procuring  such  lease 
at  the  annual  rent  of  $45,000,  for 
one,  with  a  privilege  of  renewal 
for  fifteen  years,  anil  claims  from 
the  defendant,  on   his  refusal  to 


pay,  the  sum  of  $15,000,  in  fulfill- 
ment of  the  contract.     (Id.) 

4.  Held,  on   demurrer  to  the  com- 
plaint, that  the  contract  was  con- 
trary to  morality  and  public  policy. 
Judgment  for  the  defendant  on  the 
demurrer,  with  liberty  to  the  plain- 
tiff to  amend  on  the  usual  terms. 
(Id.) 

5.  Where  a  marriage    contract    is 
found,  upon  due  proof,  to   have 
been  procured  by  deception   and 
fraud,  it  will    be  declared   void. 
(Meyer  agt.  Meyer,  ante,  811.) 

6.  The  statute  of  Wisconsin,  passed 
in  1870,  prohibits  any  fire  insur- 
ance company,   organized   under 
the  laws  of  any  other  state,  to 
take  risks  or  transact  any  business 
of  insurance  in  that  state  by  any 
agent    therein,  unless  such  com- 
pany (among  other  requirements) 
"  shall  first  appoint  an  attorney  in 
this  state  on  whom  process  of  law 
can  be  served,  containing  an  agree- 
ment that  such  company  will  not 
remove  the  suit  for  trial  into  the 
United  States  circuit  court  or  fede- 
ral courts,  and  file  in  the  office  of 
the  secretary  of  State  a   written 
instrument,  duly  signed  and  sealed, 
certifying  such  appointment.which 
shall  continue  until  another  attor- 
ney be   substituted."    (Home  In- 
surance Company  agt.  Monte,  ante, 
314.) 

7.  In  pursuance  of  this  statute,  the 
plaintiff  in  error,  on  the  first  of 
July,  1870,  appointed  an  attorney 
by  an  instrument  containing,  with 
the  power  of  attorney,  an  agree- 
ment not  to  remove,  by  the  acts  of 
the  company,  suits  commenced  in 
the  courts  of  that  state  into  the 
United  States  courts.     (Id.) 

8.  Held,  that  there  is  no  sound  prin- 
ciple upon  which  such  agreements 
can  be  enforced.     Every  citizen  is 
entitled  to  resort  to  all  the  courts 
of  the  country,  and  to  invoke  the 
protection  which  all  the  laws  of 
these  courts  may  afford  him.     A 
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man  may  not  barter  away  his  life 
or  his  freedom,  or  his  substantial 
rights.  (Id.) 


CORPORATION. 

1.  An  action,  to  recover  the  property 
and  assets,  which  are  claimed  to 
have  been  illegally  or  fraudulently 
disposed  of  or  converted,  by  the 
trustees  or  directors  of  a  corpora- 
tion,  should  be  brought    in  the 
name  of   the   corporation   itself. 
(Allen  agt.  JV.  J.  Southern  R.  R. 
Co. ,  ante,  14.) 

2.  But  should  the  corporation,  upon 
application    of    stockholders,  de- 
cline to  bring  the  action,  the  stock- 
holders may  sue,  making  the  cor- 
poration a  defendant.    (Id.) 

8.  The  omission  of  the  corporation 
to  elect  officers,  or  to  transact 
business,  is  not  a  dissolution  of  the 
corporation,  and  affords  no  suf- 
ficient reason  for  not  making  it  a 
party  defendant.  (Id.) 

4.  When   the  demand  is  personal, 
jurisdiction  over  the  parties  will 
confer  the  right  to  take  cognizance 
of  the   cause   of   action:  so   held 
when  the  trustees  of  the  corpora- 
tion were  made  defendant.    (Id.) 

5.  When  a  corporation  is  made  a 
party    defendant,    the     directors 
thereof  are  not  necessary  or  proper 
parties,  unless  a  personal  claim  be 
made  of  them.     (Id.) 

6.  To  an  action  by  a  stockholder 
against  the  trustees  or  directors  of 
a  corporation  for  a  conversion  or 
misappropriation  by  them  of  cor- 
porate property,  the  corporation  is 
itself  a  necessary  party.    (Graves 
agt.  George,  ante,  79.) 

7.  An  article  contained  in  the  by- 
laws of  a  benevolent  association 
providing  for  the  payment  to  the 
widow   of  a    deceased    member, 
who    had     been     such     for    six 
months  immediately  preceding  his 


death,  the  sum  of  four  dollars 
monthly  during  widowhood,  is 
binding  upon  the  association  upon 
the-  application  of  the  widow  of 
such  deceased  member,  notwith- 
standing that  subsequently  to  the 
death  of  the  member  the  associa- 
tion revised  said  article  by  substi- 
tution of  another  requiring  each 
member  to  pay  to  a  widow,  on  the 
death  of  her  husband  who  had 
been  a  member  for  six  months 
immediately  prior  to  his  death, 
the  sum  of  one  dollar.  (Gundlach 
agt.  Germania  Mechanics'1  Associa- 
tion, ante,  190.) 

8.  Where  an  injunction  is  asked  by 
a  member  of  a  religious  society  to 
restrain  the  society  from  remov- 
ing and  changing  the  pews  of  the 
church,  &c.,  in  alleged  violation 
of  the  rights  and  franchises  of  a 
pew  owner,  and  also  as  contrary 
to  the  customs,  usages  and  doctrine 
of  the  church,  it  will  be  denied: 
(Solomon  agt.   Congregation  B'nai 
Jeshurun,  ante,  263.) 

9.  1st.  Where  it  appears  that  the 
meeting  of  the  society,  which  was 
claimed  to  be  irregular,  was  regu- 
larly held,   and  the    proceedings 
were  subsequently  ratified  by  the 
board  of  trustees  and  a  large  num- 
ber of  the  electors ; 

10.  2d.   Where  all  the  equities  are 
denied  by  the  answer;  and, 

11.  3d.  On  the  ground  that  the  stat- 
ute expressly  gives   the  trustees 
power  to  make  rules  and  orders  for 
managing  the  temporal  affairs  of 
the  church  and  to  regulate  and 
order  the  renting  of  pews,  <&c. 
(Id.) 

12.  The  supreme  court  and  a  referee 
take  the  place  of  the  former  chan- 
cellor and  the  master  in  chancery 
in  ordering  and  making  the  exam- 
ination   into    the    affairs     of    a 
moneyed    corporation  authorized 
by  the  act  of    1838.     (Matter  of 
McConihe    agt.    Exchange    Bank, 
Lansingburgh,  ante,  422.) 
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18.  The  management  of  corporations 
in  the  past  has  demonstrated  the 
wisdom  of  the  provisions  of  our 
statutes  which  confer  this  power 
upon  the  supreme  court.  (Id.) 

14.  The  court  will  see  that  the  power 
conferred  is  not  abused,  but  it  will 
also  see  that  the  examination  is 
thorough  and  searching.     (Id.) 

15.  It  is  a  proper  use  of  the  writ  of 
mandamus  to  restore  a  person  to 
membership  in  a  corporation  from 
which  he  has  been  improperly  ex- 
pelled.    (People  agt.  Benevolent  So- 
ciety of  Operative  Masons,  3  Hun, 
3C1.) 

16.  An  action  in  the  nature  of  a  quo 
warranto,  brought  by  the  attorney- 
general  in  the  name  of  the  people 
of  the  state,  under  the  provisions 
of  the  Code  (sees.  432,  440),  to  try 
the  title  to  a  corporate  office  to 
which  there  are  several  claimants, 
is  one  of  legal,  not  equitable,  cog- 
nizance, and  the  issues  therein  are 
strictly  legal  ones.     (People  agt. .4. 
&  S.  R.  R.  Co.,  57  N.  T.  R.,  161.) 

17.  The  trial  of  such  issues,  therefore, 
by  a  jury  is  the  constitutional  right 
of  the  parties.     (Id.) 

18.  If,  with  such  a  cause  of  action, 
other  equitable  causes  of  action 
are  united,  all  must  be  tried  by  a 
jury,  unless  a  jury  trial  is  waived. 
(Id.) 

19.  The  assets  of  a  corporation  are 
a   trust  fund  for  the  payment  of 
its  debts,  and  its  creditors  have  a 
lien  thereon  and  the  right  to  pri- 
ority of  payment  over  its  stock- 
holders,     (liurtlett  agt.  Drew.  57 
N.  Y.  R.,  587.) 

20.  The  pendency  of  an  action  in 
another   state    to  determine    the 
title  to  corporate  stock  is  not  con- 
structive notice  to  a  purchaser  in 
this  state  of  a  defect  in  the  title 
of  his  assignor,  and  does  not  affect 
the  title  acquired  by  him.    (IIol- 
brook  agt.  N.  J.  Z.  Co.,  57  -JN.   T. 
R,  616.) 
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21.  The   doctrine  of  lis  pendent  is 
not  applicable  to  corporate  stock; 
it  is  a  harsh  doctrine,  and  will  not 
be  extended  to  commercial  trans- 
actions.    (Id.) 

22.  The  dissolution  of  a  corporation 
terminates  an  action  then  pending 
against  it,  and  all  subsequent  pro- 
ceedings therein  are  void  unless 
the  action  be  continued  by  order 
of  the  court  as  provided  by  the 
act  of  1832,  to  prevent  the  abate- 
ment of  suits  by  or  against  cor- 
porations   (chap.     295,    Laws   of 
1832),  which   order  must  require 
the  representative  or  successor  in 
interest  of   the  defunct  corpora- 
tion to  be  substituted,  and  the 
action  continued  in  his  name,  or 
that  the  defense  be  placed  under 
his  control.    (McCuUoch  agt.  Nor- 
wood, 58  N.  Y.  R,  562.) 

23.  If  section  121  of  the  Code,  pro- 
viding for  the  continuance  of  an 
action  after  the  death  of  a  party, 
applies  to  an  action  against  a  cor- 
poration, it  does  not  authorize  the 
continuance  of  the  action  against 
the  corporation,  but  before  it  can 
proceed  requires  the  successor  or 
representative  in    interest  to  be 
brought  in.     (Id.) 


COSTS. 

1 .  An  award  should  be  made  by  the 
court  in  respect  to  costs,  where 
there  are  several  defendants  mak- 
ing separate  defenses  by  separate 
answers,  not  united  in  interest,  and 
who  are  entitled  to  costs.     (Wil- 
liams agt.  Blumer,  ante,  12.) 

2.  Section  385  of  the  Code  embraces 
an  extra  allowance,  as  well  as  costs 
of  course  in  the  action.     (Hoard  of 
Commissioners  of  Pilots  agt.  Spof- 

ford,  ante,  28.) 

3.  Where  the  result  of  the  litigation 
entitles  defendants  to  costs  under 
section  385  of  the  Code,  a  recovery 
of  judgment  for  such  costs  may, 
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under  proper  circumstances,  be 
the  basis  for  the  allowance  under 
sections  308  and  309  of  the  Code. 
(Id.) 

4.  But  where  it  appears   that  the 
long  delay  of  the  defendants  in 
making  the  motion  for  an  extra 
allowance,  and  the  fact  that  the 
parties  have  acted  on  the  assump- 
tion that  the  costs  taxed  in  1871 
were  the    extent  of    defendants' 
claim,  it  ought  to  beheld  a  waiver 
of  the  right  to  move  for  any  allow- 
ance.    (Id.) 

5.  On  the  decision  of  a  motion  at 
special  term  for  judgment,  on  the 
ground  of  the  frivolousness  of  a 
demurrer,  the  costs  of  a  motion 
(ten    dollars)    only    are    taxable. 
( Whitman  agt.  Nicol,  ante,  88. ) 

6.  Where  the  order  and  the  judg- 
ment entered    thereon  are    both 
appealed  from  to  the  general  term, 
the  appellant,  if  successful,  is  en- 
titled to  full  costs  of  an  appeal 
from  the  judgment,  and  ten  dol- 
lars motion  costs  at  special  term. 
(Id.) 

7.  An  appeal  does  not  lie  from  an 
order  overruling  a   demurrer  as 
frivolous,   before  entry  of  judg- 
ment thereon.     (Id.) 

8.  Where  a  defendant,  after  the  com- 
mencement of  an  action  against 
him  on  a  money  demand,  pays  to 
the    clerk    of    the    plaintiff    the 
amount  of  the  claim  and  takes  his 
receipt  therefor,  without  disclos- 
ing to  him  that  he  has  been  sued 
for  it,  and  the  plaintiff,  as  soon  as 
he  ascertains  these  facts,  notifies 
the  defendant  that  he  shall  not 
accept  such  payment  from  him 
until  the  costs  of  the  suit  are  paid, 
can  recover  the  costs  as  well  as 
the  principal  claim  by  adhering 
to  such  notice.     (Keeler  agt.  Van 
Wie,  ante,  97.) 

9.  But  if,  on  the  contrary,  the  plain- 
tiff accepts  and  uses  the  amount 
thus  paid  by  the  defendant,   he 


extinguishes  the  debt  and  no  costs 
can  be  recovered  upon  it.    (Id.) 

10.  More  than  one  term  fee  per  annum 
may  be  allowed  in  the  court  of 
appeals,    on    the    adjustment  of 
costs  in  causes  decided  by  that 
court.    (This  seems  to  be  adverse  to 
the  superior  court  decision  of  Pal- 
mer agt.  De  Witt,  42  How.,  467.) 
(Macy  agt.  Nelson,  ante,  204.) 

11.  An  offer  to  allow  judgment  un- 
der section  385  of  the  Code  in  a 
mortgage  foreclosure  suit,  will  cut 
off  the  plaintiff's  right  to  an  extra 
allowance  under  section   309  of 
the  Code.      (Astor   agt.   Palache, 
ante,  231.) 

12.  A  tender  will  not  cut  off  the 
right  to  such  allowance,  the  stat- 
ute applying  only  to   actions  at 
law.    (Id.) 

13.  The  costs  in  an  action  to  fore- 
close a  mortgage  are  governed  by 
section  308  of  the  Code,  except 
where  the  case  is  difficult  or  extra- 
ordinary, and  a  defense  has  been 
interposed  or  a  trial  had,  and,  in 
such  cases,  by  section    309,  the 
court  may  make  an  allowance  not 
exceeding  two  and  a  half  per  cent. 
(Hunt  agt.  Chapman,  ante,  377.) 

14.  In  an  action  for  assault  and  bat- 
tery where  the  plaintiff  recovers 
six  cents  damages  and  the  judge 
certifies  that  title  to  land  came  in 
question  on  the  trial,  the  plaintiff 
is  entitled  to    full  costs.     (Littis 
agt.  O'Connor,  ante,  497.) 

15.  Section  304  of  the  Code  has  not 
repealed  or  changed  the  Revised 
Statutes  on  the  subject  of  costs. 
(Id.) 

16.  Where,  upon  an  order  to  show 
cause  why  a  preliminary  injunc- 
tion   should    not    be    continued 
against  five  defendants,  four  of 
the  defendants  are  discharged  and 
their  damages  assessed  upon  the 
undertaking,  but    the    trial   pro- 
ceeds against  the  fifth  defendant, 
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when  the  plaintiff's  complaint  is 
dismissed  as  to  all  the  defendants, 
the  taxable  costs  and  extra  allow- 
ance upon  the  trial  constitute  no 
part  of  the  damages  assessed  upon 
dissolving  the  preliminary  injunc- 
tion. (Troxell  agt.  Hay  ties,  ante, 
517.) 

17.  Under  the  Code,  costs  are  allowed 
to  the  prevailing  party,  either  abso- 
lutely   or    conditionally.      When 
given  absolutely,  the  statute  fixes 
the  right,  and  the  courts  cannot 
annul    the    statute.       But,    when 
given    in    the    discretion  of    the 
court,  there  are  no  costs  unless  the 
court  awards  them.     When,  upon 
an  appeal,  a  new  trial  is  ordered, 
or  a  judgment  is  affirmed  in  part 
and  reversed  in  part,  neither  party 
is  entitled  to  costs  without  the  ex- 
press adjudication  of  the  court. 
Silence  is  a  denial ;  and  the  addi- 
tion of  the  words,  "without  costs 
to  either  party,"  adds  nothing  to 
the  legal  effect  of  an  omission  to 
award  them.     (Commissioners  of 
Pilots  agt.  Sjwfford,  3  Hun,  52.) 

18.  Section  385  of  the  Code,  requiring 
the  plaintiff,  in  the  case  provided 
for,  to  pay  "defendant's  costs," 
means    only    such    costs    as    are 
legally  allowed,  either  by  statute  or 
in  the  discretion  of  the  court,  and 
is  not  intended  to  limit,  or  in  any 
wise  to  interfere  with,  the  discre- 
tionary power  over  costs  which  is 
conferred  on  the  courts,  in  any  of 
the  various  steps  or  proceedings 
that  may  be  taken  in  the  progress 
of  the  suit.     (Id.) 

19.  Where  a  defendant  recovers  a 
judgment  for  the  costs  accruing 
subsequent  to  an  offer  to  allow 
judgment  to  be  taken  against  him, 
made  in  pursuance  of  section  385 
of  the  Code,  such  judgment  may, 
under    proper    circumstances,  be 
the  basis  for  an  allowance  under 
sections  308  and  30!)  of  the  Code. 
Where  either  party  is  entitled  to 
recover  costs  under  section  :>,ft~i  of 
the  Code,  such   costs  arc    not   re- 
stricted to  those  ;_riv''ii  bv  section 


303,  but  include  the  allowance, 
which  may  be  given  by  the  court, 
under  sections  308  and  309.  (C»m- 
mMone.rs  of  Pilots  agt.  Spofford,  3 
Hun,  57.) 

20.  The  defendants'  costs  were  taxed 
in  1871.     On  July  1, 1874,  an  ap- 
plication was  made  for  an  extra 
allowance.     Held,  that  the  defend- 
ants  had  waived    their  right  to 
move  for  an  allowance.     (Id. ) 

21.  Where,  in  an  action  brought  to 
recover  damages  for  the  conversion 
of  personal  property,  the  plaintiff 
in  his  complaint  demands  judg- 
ment for  $10,000,  and  upon   the 
trial  recovers  a  verdict  for  one  dol- 
lar, he  is  not  entitled  to  costs,  as 
the  action  is  one  of  which  a  jus- 
tice of    the   peace  would,   upon 
proper  pleadings,  have  had  juris- 
diction.    (Seaman  agt.  Glegner,  3 
Hun,  119.) 

22.  This  action,  which  originated  in 
justice's  court,  was  certified  to  the 
supreme    court    by    the    county 
judge,  in  pursuance  of  section  30, 
subdivision  13,  of  the  Code.    Upon 
the  trial  the    plaintiff  was  non- 
suited; subsequently,  on  a  motion 
made  on  a  case  and  exceptions,  the 
justice  before  whom  the  trial  was 
had,  set    aside    the    nonsuit  and 
granted  a  new  trial,  costs  to  abide 
the  event.     Upon  appeal   to   the 
general   term  this  order  was  re- 
versed, with  costs.     Upon  an  ap- 
peal  from   an    order  affirming  a 
taxation  of  costs  by  the  clerk,  Yield 
(1),  that,  as  the  first  appeal  to  the 
general  term  was,  in  effect,  an  ap- 
peal from  an  order  of  the  county 
court,  it  was  to  be  considered  as  a 
motion,   and   the  defendant  was 
only  entitled  to  ten  dollars  costs 
thereon;  (2),  that  the  motion  for  a 
new  trial  was  to  be  considered  as 
though  it  had  been  made  in   the 
county  court,  and  that  defendant 
was   only  entitled   to   ten  dollars 
costs  on  the  denial  thereof.    Proper 
form   of    an   order    reversing   an 
order  of  the  court  below  granting 
a  new  trial,  stated.     (McLaughlin 
agt.  Xiiiitfi,  3  Jinn,  250.) 
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23.  In  equity  actions  the  granting  or 
withholding  of  costs,  rests  entirely 
in    the    discretion   of  the    court. 
(Church  agt.  Kidd,  3  Hun,  254.) 

24.  Where    an    attorney,  from    im- 
proper motives  and  without  just 
cause,   institutes    proceedings    to 
procure  the  removal  from  the  bar 
of  another  attorney,  he  is  properly 
chargeable  with  the  costs  and  dis- 
bursements incurred  in  such  pro- 
ceedings; and  upon  his  failure  to 
pay  the  same,  a  precept  may  law- 
fully  issue,    committing    him    to 
the  county  jail   until   such   pay- 
ment be  made.     (Mattel'  of  Kelly, 
3  Hun,  636.) 

25.  It  is    not    necessary    that    the 
amount  of  the  costs  and  disburse- 
ments should  be  specified  in  the 
order  imposing  the  payment    of 
the  costs  upon  the  attorney ;  it  is 
sufficient  that  the  same  should  be 
duly  taxed  upon  notice  to  him. 
The  order  and  the  adjustment  of 
the  costs  are  to  be  read  together, 
and  are  a  sufficient  specification 
of  the  sum  ordered  to  be  paid.  (Id.) 

Costs  and  counsel  fees  of  attorney  — 
when  due  —  interest.  (See  Haver 
agt.  Heath,  3  Hun,  283.) 

Of  proceedings  taken  on  behalf  of 
lunatic  —  when  not  allowed.  (See 
Matter  of  Beckwith,  3  Hun,  443.) 

Taxation  of,  by  commissioners  of 
estimate  and  assessment  in  New 
York  city  —  when  cannot  be  at- 
tacked collaterally.  (See  Pittman 
agt.  Mayor,  3  Hun,  370.) 

26.  The  plaintiff,  in  an  action  for 
breach  of  promise  of  marriage, 
being  desirous  of  changing  her  at- 
torney, an  order  was  entered  di- 
recting such  change  to  be  made, 
and  providing  that  $200  costs  of 
the   former  attorney  be  made  a 
prior  lien  on  any  judgment  re- 
covered, and  that  the  same  should 
be  paid  out  of  the  first  money  re- 
covered thereunder.   Subsequently 
the  suit  was  settled,  and  $2,900 


paid  to  the  attorney.  Upon  the 
application  of  the  first  attorney  an 
order  was  made  directing  the  plain- 
tiff and  the  second  attorney,  to 
pay  over  $200  to  him.  Held,  that 
the  order  was  proper,  and  should 
be  affirmed.  (Hammond  agt.  Dean, 
4  Hun,  131.) 

27.  The  plaintiffs  bill  of  costs  was 
adjusted  by  the  clerk  on  default, 
after  due  notice,  in  January,  1872. 
In  November,  1872,  the  appellants 
noticed  a  motion  for  readjustment, 
which  was  heard  at  special  term 
on  the  12th  of  December,   1872, 
and  denied.     Held,  that  the  delay 
in  making  the  motion,  for  which 
no  excuse  was  shown,  was  so  great, 
that  the  motion  was  properly  de- 
nied on    the    ground    of   laches. 
(Penfield  agt.  James,  4  Hun,  69.) 

28.  When  an  order  opening  an  inquest 
directs  that  the  costs  of  the  in- 
quest, and  ten  dollars  costs  of  the 
motion  for  such  order,  abide  the 
event,  and  upon  the  final  trial,  the 
claim  being  one  which  might  have 
been  sued   upon  in  the  justice's 
court,  the  plaintiff  recovers  less 

'  than  fifty  dollars,  he  is  not  en- 
titled to  such  costs.  (New  agt. 
Anthony,  4  Hun,  52.) 

29.  Upon  appeal  to  the  general  term 
from  an  order  of  the  surrogate, 
the  costs  which  may  be  allowed 
under  section  318  of  the  Code,  are 
only  those  which  may  be  recov- 
ered in  an  action  at  issue  on  a  ques- 
tion of  law  from  the  time  the  pro- 
ceeding is  brought  into  the   su- 
preme court,  viz.,  twenty  dollars 
for  the  argument  and  ten  dollars 
for  each  term  the  appeal  is  neces- 
sarily on  the  calendar,  and  the  dis- 
bursements.   (Gilmanagt.  Reding- 
ion,  4  Hun,  640.) 

30.  The  expenses  incurred  by  a  party 
in   serving  subprenas    upon   wit- 
nesses, cannot  be  allowed  by  the 
clerk  as  a  necessary  disbursement, 
under    section  311   of  the   Code. 
(Town  of  Pierrepont  agt.  Lovelass, 
4  Hun  681.) 
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In  proceedings  of  railroad  company 
to  acquire  lands  —  chapter  270, 
1854,  authorizes.  (See  Matter  of 
Syracuse,  B.  &  N.  T.  JR.  R.  Co., 
4  Hun,  811.) 

Extra  allowance  may  be  granted 
under  section  309  of  the  Code, 
though  action  be  discontinued  be- 
fore trial.  (See  Coffin  agt.  Coke,  4 
Hun,  616.) 

Extra  allowance  —  when  not  grant- 
ed—  laches,  (See  Board  of  Com- 
missioners of  Pilots  agt.  Spofford, 
4  Uitn,  74.) 

When  receiver  charged  personally 
with  costs  in  action  upon  bond  of 
indemnity.  (See  Chapin  agt. 
Thompson,  4  Run,  779.) 

31.  Where,  in  an  action  to  recover 
unliquidated  damages,  defendant 
serves  an  offer  of  judgment  under 
section  385  of  the  Code,  in  deter- 
mining whether  the  judgment  ob- 
tained is  more  favorable  than  that 
offered,  interest  cannot,  be  added 
to  the  sum  offered.     Defendant 
cannot,  by  offering  a  sum  less  than 
plaintiff  is  entitled  to,    and  then 
by  persisting   in  his  defense  and 
postponing  a  recovery  until  that 
sum,  with  the  interest  added  to  it, 
exceeds  the  recovery,  obtain  the 
benefits  of  that  section  as  to  costs. 
(Johnxon  agt.  Catlin,  57  N.  Y.  R., 
652.) 

32.  The  right  to  costs  is  substantial, 
and  when  claimed  by  a  party  un- 
der a  positive  statutory  provision 
does  not  involve  any  question  of 
discretion.     An  order,  therefore, 
denying  costs  in  such  case  is  ap- 
pealable to  this  court  (Code,  ttec.  11, 
*?/*.  4).     (Stnrnis  agt.  Spofford.  58 
N.  KJS.,108.) 

83.  The  discretion  given  by  section 
306'6f  the  Code,  to  an  appellate 
court,  as  to  costs  of  appeal,  where 
judgment  is  affirmed  in  part  and 
reversed  in  part,  only  applies  to 
and  affects  the  costs  in  the  appel- 
late court  which  thus  modifies  the 
judgment.  (Id.) 


34.  In  an  action  for  the  recovery  of 
money,  defendant  served  an  offer 
of  judgment  under  section  385  of 
the  Code,  which  was  not  accepted. 
Plaintiff  obtained  judgment  for  a 
larger  amount;  this  was  affirmed 
at  general  term;  upon  appeal  to 
this  court  the  judgment  was  re- 
versed in  part  without  costs  to 
either  party  here.    The  judgment 
as  modified    was    less   favorable 
than  the  offer.    Held,  that  defend- 
ants were  entitled  to  costs  subse- 
quent to  the  offer,  including  costs 
of  general  term,  and  that  an  order 
denying  general  term  costa  was 
reviewable  here.    (Id.) 

35.  Plaintiff  brought  his  action  to  re- 
strain the  further  commission  of 
an  alleged  nuisance  and  for  dam- 
ages   sustained     in    consequence 
thereof.    The  answer  was,  in  sub- 
stance, a  general    denial.      The 
court  directed  all  the  issues  to  be 
tried  by  a  jury.     The  jury   rend- 
ered a  verdict  in  favor  of  plaintiff 
for  twenty-five  dollars  damages. 
Held,  that  the  verdict  necessarily 
found  that  defendants  had  com- 
mitted the  acts  (presumptively  all 
of  them)  charged,  and  that  such 
acts    produced  the  injurious  re- 
sults   alleged,    and  authorized  a 
judgment  restraining  such  acts  aa 
well  as  for  damages;    and    thas 
upon  the  ordering  of  such  judgt 
ment  the  costs  were  in  the  discre- 
tion of    the  court.     (Parker  agt 
Laney,  58 N.  T.  R,  469.) 

36.  Under  section  321  of  the  Code, 
one    taking    an  assignment  of  a- 
cause  of  action  after  suit  brought 
thereon  is  liable  for  all  the  costs 
of  the  action,  "  the  same  as  if  he 
were  a  party,"  as  well  those  ac- 
cruing before  as  after  the  assign- 
ment.   (Genet  agt.  Davenport,   58 
N.  Y.  fl.,607.) 

37.  Where,  in    an  action    for    tort 
against  two  or  more  defendants, 
the  complaint  is  dismissed  as  to 
one,  without  costs,  and   he  does 
not  appeal,  the  question  whether 
he  was  entitled  to  costs  cannot  be 
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raised  upon  appeal  by  the  other 
defendants.  (Roberts  agt.  Johnson. 
58  N.  T.  R,  613.) 


COUNTER-CLAIM. 

What  facts  do  not  constitute,  under 
section  150  of  Code  or  Revised 
Statutes.  (See  Pittman  agt.  Mayor, 
3  Hun,  370.) 

What  constitutes,  in  action  by  as- 
signees in  bankruptcy  to  recover 
purchase-price  of  property  sold  by 
them  to  creditor  of  bankrupt. 
(See  Moran  agt.  Bogert,  3  Hun,  603.) 

Agreement  to  pay  debts  of  a  part- 
nership —  when  •  bona  fide  holder 
of  note  against  firm  not  affected  by 
counter-claim  in  favor  of  party 
making  such  agreement.  (See 
Barlow  agt.  Myers,  3  Hun,  720.) 

1.  In  an  action  brought  to  recover 
rent,  a  mere  trespass,  or  a  tort  of 
any  character  not  amounting  to 
eviction    in    whole    or    in    part, 
cannot  be    set  up  as  a  defense 
Where  a  landlord,  being  desirous 
of  repairing  the  roof  of  his  build- 
ing, agreed  with  the  tenant  that  if 
he  would  allow  him  to  enter  upon 
the  premises  and  repair  the  same, 
he  would  do  the  work  with  dili- 
gence, care  and  caution,  which  he 
failed  to  do,  whereby  the  tenant 
was  injured  :  held,  that  the  tenant 
might  set  up  the  damages    sus- 
tained thereby  as  a  counter-claim 
in  an  action  brought  by  the  land- 
lord to  recover  rent.     ( Walker  agt. 
Shoemaker,  4  Hun,  579.) 

2.  Where  one  indebted  to  an  estate 
in  the  hands  of  receiver,  executor 
or  trustee,  is  employed  to  render 
necessary  services  for  the  benefit 
and  protection  of  the  estate,  the 
value  of  his  services  is  a  proper 
counter-claim  in  an  action  to  re- 
cover the  debt.  (Dams  agt.  Stover, 
58  W.  T.  J2.  ,473.) 


COUNTY  COURT. 

1.  A  county  court,  in  exercising  the 
authority  conferred  upon  it  by  the 
Code  (sec.  30,  sub.  6)  to  order  the  sale 
of  an  infant's  real  estate  within  the 
county,  has  the  same  general  pow- 
ers as  the  old  court  of  chancery, 
and  the  provisions  of  the  Revised 
Statutes,  in  reference  to  such  sales 
(2  R.  S.,  194,  195,  sees.  170-179),  as 
well  as  the  general  rules  of  equity 
jurisprudence,      are      applicable 
(REYNOLDS,  G.,  dissenting).  (Brown 
agt.  Snell,  57  N.  T.  R.,  286.) 

2.  This  jurisdiction  is  not  required 
to  be  exercised  at  a  stated  term, 
but  the  court  is  always  open  for 
that  purpose,   save   as   otherwise 
directed  by  statute      (REYNOLDS, 
G.,  dissenting).     (Id.) 

3.  A  special  guardian  of  an  infant, 
appointed  in  proceedings  for  the 
sale  of  the  real  estate  of  the  latter, 
owes  a  duty  of  absolute  loyalty  to 
the  interests  of  the  infant,  so  far 
as  relates  to  the  proceeds  of  the 
real  estate  that  comes  to  his  hands ; 
he  cannot,  of  right,  when  cited  to 
account,  hold  the  position  of  an 
opposing  party,  within  the  mean- 
ing of  that  provision  of  the  Code 
(sec.  31),  declaring  the  county  court 
always  open  for  business,  where 
no  notice  to  an  opposing  party  is 
required,  and  he  will  not  be  pre- 
sumed to  claim  to  occupy  that  po- 
sition   (REYNOLDS,  G.,  dissenting). 
(Id.) 

4.  Even  if  the  guardian  in  such  case 
may  be  considered  an  "  opposing 
party,"   this  limitation,  upon  the 
authority  of  the  court,  to  do  busi- 
ness out  of  term,  being  simply  for 
the  benefit  of  such  party,  he  may 
waive  it,  so  as  not  to  stand  in  that 
position,  or  he  may  so  act  as  to  be 
estopped  from  insisting  uporf  the 
application  of  the  provision  to  his 
case     (REYNOLDS,  G.,   dissenting). 
(Id.) 

5.  A    special    guardian,    after    the 
coming  of  age  of  the  infant,  was 
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cited  to  appear  before  a  county 
judge  and  account  at  a  clay  not  in 
a  stated  term;  be  appeared  and 
rendered  an  account,  without 
question,  and  signed  a  stipulation 
tbat  tbe  county  judge  migbt  enter 
a  decree  for  tbe  amount  bis  ac- 
count sbowed  to  be  due  tbe  infant, 
a  decree  was  entered  tbereon,  pur- 
porting on  its  face  to  bave  been 
made  at  a  "  county  court,"  direct- 
ing payment  of  tbe  amount,  or,  in 
default,  tbat  tbe  bond  of  tbe  guard- 
ian be  prosecuted.  Held  (REY- 
NOLDS, C.,  dissenting),  tbat  tbe 
decree  was  valid  and  binding,  and, 
in  default  of  payment,  tbat  an  ac- 
tion upon  tbe  bond  could  be  sus- 
tained tbereon.  (Id.) 

.  Also,  held  (REYNOLDS,  C.,  dissent- 
ing), tbat,  conceding  tbe  decree 
void,  the  accounting  was,  in  effect, 
a  settlement  between  tbe  parties 
thereto,  which  was  equivalent  to, 
and  rendered  unnecessary  a  for- 
mal accounting  by  order  of  tbe 
court,  and  tbat  an  action  upon  the 
bond  could  be  sustained  thereon. 
(Id.) 


COUNTY  JUDGE. 

No  aullwrity  to  designate  jus- 
tices to  appoint  referees  in  proceedings 
to  lay  out  highways. 

See  HIGHWAYS,  6. 


COURT    OF    COMMON    PLEAS 

(N.  Y.). 

1.  The  provision  of  the  act  of  1873 
extending  and  denning  tbe  civil 
jurisdiction  of  tbe  court  of  com- 
mon pleas  for  the  city  and  county 
of  New  York,  and  certain  other 
city  courts  (sec.  1,  chap.  239,  Lfiws 
of  1873),  which  gives  to  the  courts 
therein  named  original  jurisdic- 
tion in  law  and  equity,  concurrent 
and  co-extensive  witli  tbe  supreme 
court,  in  all  civil  actions  and  in 
all  special  proceedings  of  a  civil 
nature,  includes  proceedings  by 


mandamus.     (Ryan    agt.    Green, 
Comptroller,  &c.,  58  N.  Y.  R.,  295.) 

2.  The  legislature  is  not  prohibited 
by  the   state    constitution     from 
conferring    the  power  upon  said 
courts  to  issue  such  writ  directed 
to  any  inferior  court,  body  or  per- 
son within  its  territorial  jurisdic- 
tion on  such  subject-matters  as 
are  within  the  scope  of  that  writ. 
(Id.) 

3.  Although    the  general  words  of 
said  statute,  so  far  as  they  may  be 
construed   as  attempting  to  give 
to  the  courts  named  therein  terri- 
torial   jurisdiction,    co-extensive 
with  the  supreme  court,  are  in- 
operative; so  far  as  they  confer 
jurisdiction  over  new  subject-mat- 
ter to  be  exercised  within  the  lo- 
cality to   which  said   courts  are 
confined  by  the  constitution  and 
subject  to  the  power  of  tbe  su- 
preme court,  expressly  reserved, 
they  are  valid  and  operative.  (Id.) 


COURT   OF   SESSIONS  (N.  Y.). 

1.  The  provision  of  the  state  con- 
stitution (art.  6,  sec.  18),  declaring 
that  "justices  of  the    peace   and 
district    court   justices    shall    be 
elected  in   tbe    different  cities  in 
this  state,  &c.,  does  not  include 
police  justices  in  tbe  city  of  New 
York,  but  these  officers  may  right- 
fully be  appointed  as  provided  by 
the  act  of  1873,  entitled   "An  act 
to  secure  better  administration  in 
tbe   police  courts  of  the  city  of 
New  York  "  (Chap.  538,   IMWS  of 
1873).    (CuuKcu,  C h.  ,/.,  and  AL- 
LEN, «/.,  dissenting.)   ( Wrnzler  agt. 
People,  58  If.  T.  R.,  516.) 

2.  The   provisions  of  said  act  pre- 
scribing  tbe  duties  of  the  police 
justices  appointed  thereunder,  as 
well  those  relating  to  the  court  of 
sessions  as  those  in  reference  to 
the    police  courts,  are  embraced 
within  the  subject  expressed  in  its 
title.    It  is  not,  therefore,  repug- 


584 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


nant  to  the  constitutional  provi- 
sion requiring  a  private  or  local 
bill  to  embrace  but  one  subject, 
and  that  to  be  expressed  in  the 
title  (Const.,  art.  3,  sec.  16). 
(CHURCH,  G h.  J.,  and  ALLEN,  J., 
•dissenting.)  (Id.) 


3.  Accordingly  told,  thai 
sessions    held  by  poll 


that  a  court  of 
lice  justices 

appointed  under  said  act  was 
legally  constituted  (CHURCH,  Gh. 
J.,  and  ALLEN,  J.,  dissenting). 
(Id.) 


CREDITOR'S  ACTION. 

1.  Where  a  judgment  creditor  brings 
an  action  in  his  own  behalf  and 
all  others  similarly  situated,  &c., 
to  set  aside  a  conveyance  alleged 
to  have  been  fraudulently  made 
by  the  judgment  debtor,  and  after 
a  trial  on  the  merits  the  plaintiff's 
complaint  is  dismissed,  it  is  no  bar 
to  an  action  by  a  subsequent  judg- 
ment creditor  for  similar  relief; 
although  he  was  a  witness  for  the 
plaintiff  in  the  former  action,  but 
was  not  in  privity  with  or  a  party 
to  that  action.  (O'Brien  agt. 
Browning,  ante,  109.) 

To  remove  incumbrance  of  mort- 
gage. (See  Stowell  agt.  Hazlett,  57 
N.  T.  R.  {Mem.},  637.) 


CRIMINAL  LAW. 

1.  The  omission  to  mention  in  the 
indictment  certain   articles  taken 
by  a  burglar  does  not  necessarily 
prevent  proof  of  their  theft,  if  the 
same    constituted  a  part  of    the 
transaction  on  which  the  indict- 
ment   was    found.      (Foster    agt. 
People,  ante,  69.) 

2.  An  objection  made  to  the  intro- 
duction of  evidence  not  based  upon 
fact,  is  tantamount  to  a  waiver  of 
the  right  to  object  to  the  introduc- 
tion of  the  articles  contained  in  a 


box,  which  had  not  been  objected 
to  on  tenable  grounds.    (Id.) 

3.  The  law  infers  an  intent  to  do 
what  a  party  does  do.      (People 
agt.  Batting,  ante,  392.) 

4.  Where  a  prisoner  on  a  trial  for 
murder  is  shown  to  have  taken  a 
weapon  from  his  pocket  and  with- 
out   any    cause    or    provocation 
whatever  run  it  into  the  body  of 
his  victim   in   a  vital   part  from 
which  wound  the  victim  dies,  the 
law  infers  that  the  prisoner  intend- 
ed to  do  exactly  what  he  did  do, 
to  wit,  take  his  life.     (Id.) 

5.  This  at  common  law  and  under 
our  statutes,  until  they  were  re- 
cently amended,  would  have  been 
declared  murder  in  the  first  degree 
and  the  penalty  death.     (Id.) 

6.  And  the  excuse  that  the  prisoner 
was  drunk  and  scarcely  conscious 
of  what  he  did,  can  be  of  no  avail 
at  common  law.     The  books  con- 
tain but  one  rule  upon  this  subject 
from  the  earliest  time  down  to  the 
present,  and  that  is,  if  a  person 
voluntarily  becomes  drunk  he  shall 
be  accountable  for  what  he  does 
in  that  condition.    (Id.) 

1.  In  this  state  the  legislature,  in 
1873,  divided  the  crime  of  murder 
into  two  degrees,  the  one  where 
the  intent  to  take  life  was  a  delibe- 
rate intent,  the  other  where  there 
is  a  simple  intent  without  the  de- 
liberation and  coolness  which  now 
marks  the  former  and  which  is  the 
element  making  the  crime  of  mur- 
der in  the  first  degree.  The  pen- 
alty under  this  statute  is  imprison- 
ment for  life.  (Id.) 

8.  In  fixing  the  grade  of  crime  of 
which  the  prisoner  is  guilty,  the 
evidence  of  his  intoxication    be- 
comes very  important  and  is  to  be 
carefully  weighed.     (Id.) 

9.  Whilst  the  jury  cannot  receive  the 
evidence  of  drunkenness  to  excuse 
the  crime  or  to  make  it  less  than 
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murder  in  the  second  degree,  yet 
they  can  receive  it  for  the  purpose 
of  showing  that  the  party  did  not 
deliberately  premeditate.  (Id.) 

10.  Where  a  draft  has  been  sent  to 
the  comptroller  of  the  state  for  the 
purpose  of  paying  taxes,  the  state 
has  such  a  property  in  it  as  that, 
against    a    thief,    it    is    properly 
charged  in  the  indictment  against 
him  to  be  the  property  of  the  state. 
(People  agt.  P/ielps,  ante,  437.) 

11.  Where  the  prisoner  having  re- 
ceived this  property  for  the  trea- 
surer of  the  state,  as  the  property 
of  the  state,  and  having  entered  it 
as  the  property  of  the  state  upon 
the  proper  books  belonging  to  the 
treasurer's  office,  he  is  not  in  a  po- 
sition to  set  up  a  want  of  legal  title 
in  the  state,  the  state  having  thus 
the  actual  possession  of  the  prop- 
erty.   (Id.) 

12.  Where  the  indictment  charges 
this  draft  as  belonging  to  the  state, 
and  not  to  the  people  of  the  state, 
the  averment  is  correct.      Under 
the  various  statutes  of  the  state 
this  draft  is,  in  fact,  the  property 
of  the  state,  the  title  being  vested 
in  the  corporate  body.     (Id.) 

13.  To  constitute  larceny  it  is  not 
necessary  that  the  draft  should  be 
legally  available  in  the  prisoner's 
hands  by  proper  indorsement.    It 
is  enough  if  the  owner  has  been 
deprived   of    a    valuable    thing, 
whether  the  prisoner  can  legally 
obtain  any  benefit  from  its  posses- 
sion or  not.    (Id.) 

14.  The  statute  does  not  make  it  de- 
pend upon  a  proper  indorsement 
of  the  draft  to  render  it  valuable, 
but  if,  in  "  any  event  or  contin- 

6ency,"  any  thing  might  be  col- 
;cted  thereon,  then,  in  that  case, 
it  is  of  the  value  which  the  in- 
strument purports  to  be.    (Id.) 

15.  As  this  draft  is  personal  prop- 
erty, and  the  taking  of  it  is  aver- 
red in  the  indictment,  and  its  value 
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declared,  that  makes  the  statement 
of  the  statute  crime  of  larceny 
complete;  therefore  it  is  not  ne- 
cessary that  the  indictment  should 
charge  that  the  amount,  which  it 
purports  to  secure,  was  the  sum 
actually  due  thereon.  (Id.) 

16.  The  prisoner  was  the  simple  cus- 
todian of  the  draft  for  the  owner; 
he  received  it  for  the  treasurer, 
and,  therefore,   for  the  state;  he 
was   the   clerk  of  the  treasurer. 
When  he  received  the  draft,  which 
in  judgment  of  law  was  received 
by  the  state  in  payment  of  taxes, 
and  passed  into  the  possession  of 
the  treasurer,  he,  as  such  custo- 
dian, had  no  discretion  to  exercise, 
except,  perhaps,  as  to  which  one 
of  the  banks  of  deposit  it  should 
be  placed  in,  and,  when  he  took 
and  used  it,  it  was  larceny  in  the 
law,  though,  when  it  came  into  his 
hands,  he  may  have  formed   no 
such  intention.     (Id.) 

17.  A  prisoner  will  be  convicted  of 
forgery,  where  the  evidence  shows 
that  he  made  a  false  entry  in  a 
ledger  under  his  control  as  cashier 
or  clerk  in  a  public  office,  for  the 
purpose  of  deceiving  and  defraud- 
ing.     (People    agt.   Phelpx,    ante, 
462.) 

18.  It  is  sufficient  if  it  was  made  for 
the  purpose  of  covering  up  any 
illegal   taking  of   money  by  the 
prisoner,  whether  that  money  was 
taken  at  the  time  when  the  entry 
was  made,  or  if  it  was  taken  at  a 
time  anterior  and  prior.     In  law 
he  is  presumed  to  have  intended 
to  defraud,  if   for  any  period  of 
time  he  meant  to  cover  up  the  ille- 
gal taking  of  the  money.     (Id.) 

19.  The  principal  difference  in  the 
facts  between  this   trial   and   the 
first  and   second  one,  ante,   was 
that  the  draft  sent  to  the   comp- 
troller for  the  payment  of  taxes, 
was  not  received  in  the  treasurer's 
office  by  the  prisoner  personally, 
but  was  received  and  entered  in 
the  treasurer's  books  by  another 
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clerk,  and  by  him  deposited  in  the 
safe  in  the  office,  from  which  the 
prisoner  took  it.  (People  agt.  Phelps, 
ante,  470.) 

20.  The  evidence  in  this  matter  was 
sufficient  to  satisfy  the  court  that 
the  defendant  was  guilty  of  at- 
tempting to  bribe  one  of  the  jurors 
sworn  on  the  Phelps  trial;  for 
which  contempt  the  court  imposed 
the  highest  punishment  upon  him 
which  the  law  authorizes  —  to  jail 
for  thirty  days  and  a  fine  for  the 
sum  of  $250.  (People  agt.  Phelps, 
ante,  484.) 


DAMAGES. 

1.  In  an  action  for  the  specific  per- 
formance of  a  contract  for  the  sale 
of  lands,  the  complaint  was  dis- 
missed  at   special  term.    In  the 
findings  of  fact,  the  court  found 
the  sums    paid    by  plaintiff    on 
account  of   the  purchase-money. 
The    general  term    reversed   the 
judgment  and  rendered  judgment 
for  plaintiff  for  damages   to  the 
amount  paid  as  thus  found ;  plain- 
tiff appealed  from  so  much  of  the 
judgment  as  gave  damages.    Held, 
that  as  there  was  no  appeal  from 
that  portion  of  the  judgment  re- 
versing the  judgment  at  special 
term,  it  must  be  presumed  the  re- 
versal was  proper-,  but,  that  if  a 
judgment  for  damages  was  proper, 
the  amount  thereof  was  not  neces- 
sarily limited  to  the  amount  paid, 
and  a  new  trial  should  have  been 
granted.     (Cuff  agt.  Borland.  57 
N.  T.  R,  560.) 

2.  A  claim  that  excessive  damages 
have  been  allowed  is  properly  ad- 
dressed  to  the  discretion  of  the 
court  below;  its  decision  thereon 
is  not  reviewable  here.     (Metcalf 
agt.  Baker,  57  N.  T.  R,  662.)     ' 


DECREE. 

When  parties  to,  bound  by.  (See 
Hawks  agt.Swett,  4  Hun,  146;  Mars- 
ton  agt.  Swett,  id.,  153.) 


DEED. 

1.  In  an  action  to  have  a  certain 
deed  executed  by  the  plaintiff  to 
be  declared  a  mortgage  for  the 
security  of  a  loan  of  money,  and  a 
reconveyance  of  the  property,  the 
plaintiff  will  be   entitled  to  the 
relief  prayed  for  where  he  estab- 
lishes the  transaction  for  which 
the  deed  was  given  to  have  been 
a  loan  of  money,  and  not  a  sale  of 
the  premises,  on  payment  of  the 
debt  and  interest  at  the  time  of 
redemption,  although  no  tender 
was  made  and  no  offer  of  pay- 
ment was  inserted  in  the  com- 
plaint. (Marvin  agt.  Prentice,  ante. 
385.) 

2.  The  omission  in  that  respect  will 
not  be  allowed  to  defeat  the  plain- 
tiff's rights,  if  in  fact  the  loan  was 
made,  while  it  may  have  the  effect 
of  subjecting  him  to  the  payment 
of  the  costs    of    the  action,   for 
where  an  issue  of  fact  has  been 
found,  as  there  has  been  in  this 
case,  the  plaintiff  is  to  be  adjudged 
such  relief  as  may  be  consistent 
with  the  facts  proved  and  em- 
braced within  the  issue  (Code,  sec. 
275).     (Id.) 


DEFAULT. 

1.  Where  as  a  pure  matter  of  favor, 
and  with  the  notice  that  the  cause 
must  be  tried  when  again  called, 
the  cause  was  put  over,  and  when 
again  called  an  untruth  was  told 
to  procure  a  further  adjournment: 
(Duncan agt.  DeWitl,  ante,  131.) 

2.  Held,  that  to  allow  the  plaintiff's 
default  (dismissing  the  complaint) 
to  be  opened  under  such  circum- 
stances, would  be  simply  to  en- 
courage a  bad  practice.     (Id.) 

3.  The  provision  of  section  135  of 
the  Code  fixing  a  time  wherein  a 
defendant, "  except  in  an  action 
for  divorce,"  may  be  allowed  to 
come  in  and  defend,  where  service 
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of  summons  was  by  publication, 
does  not  deprive  the  courts  of 
power  to  open  a  default  in  a 
divorce  case  where  summons  was 
so  served.  (Brown  agt.  Brown,  58 
N.  T.  R.,  609.) 

4.  The  object  of  the  provision  was 
to  enlarge  not  to  restrict  the  pow- 
ers of  the  court  to  relieve  against 
judgments  so  obtained;  and  the 
power  which  the  courts  had  over 
their  own  judgments  prior  to  the 
Code  is  not  interfered  with.  (Id.) 

Order  denying  motion  to  open  not 
appealable.  (See  Davis  agt.  Borst, 
58  N.  T.  R.  [Mem.},  669.) 


DEFENSE. 

Alternative  defenses  —  defense  that 
note  was  drawn  for  too  much  by 
mistake,  or,  if  not,  that  it  was 
usurious.  (See  Lusk  agt.  Campbell, 
3  Hun,  607.') 

Fraud  in  obtaining  release  —  must 
be  pleaded  in  action  to  recover  the 
debt  —  action  to  set  aside  release 
cannot  thereafter  be  maintained. 
(See  Dambman  agt.  Schulting,  4 
Hun,  50.) 

Statute  of  limitations  —  when  de- 
fense of,  must  be  interposed  by 
obligee  in  bond  of  indemnity 
against  claims,  suits,  &c.  (See 
(jhapin  agt  Thompson,  4  Hun, 
779.) 

1.  A  vendee  in  possession  of  lands 
under  a  contract  of  sale,    in  an 
action  of  ejectment   brought  by 
the  vendor,  can  assert  the  same 
equitable  rights  as  he  could  if  he 
were  a  party  to  an  action  for  the 
specific  performance  of  the  con- 
tract.    (Camtti  agt.  Allen,   57  N. 
T.  R.,  508.) 

2.  If  the  vendor  be  indebted  to  him 
upon  an  independent,  liquidated 
clain\  to  an  amount  sufficient  to 
balance    the    unpaid     purchase- 
money,  he  can  set   up  the  same 


and  ask  to  have  it  applied  in  pay- 
ment, and  for  a  specific  perform- 
ance on  the  part  of  the  vendor. 
(Id.) 

3.  The  same  rule  applies  to  a  sub- 
vendee,  as  against  his  vendor,  the 
original     vendee,     and    also    as 
against  an  assignee  of  the  latter. 
Especially  is  this  true  in  the  latter 
case,  where  there  is  some  peculiar 
equitable  ground  for  relief,  as  that 
of  the  insolvency  of  the  assignor. 
(Id.) 

4.  In  an  action  by  a  surety  against 
his  co-surety  for  contribution,  the 
latter  cannot  defend  by  setting  up 
by  way  of  counter-claim,  recoup- 
ment, or  set-off,  a  cause  of  action 
existing  in  favor  of  the  principal 
against    the    plaintiff.      (O'Bkni* 
agt.  Earing,  57  N.  T.  R.,  649.) 

5.  Defendants  held  a  lease  of  certain 
premises  from   the    plaintiff.     It 
was  agreed  by  parol  between  them 
that  defendants  should  surrender 
the  residue  of  the  term  and  the 
possession  at  the  end  of  the  quar- 
ter;   in     consideration     whereof 
plaintiff  was  to  discharge  them 
from  the  payment  of  the  quarter's 
rent.     In  pursuance  of  the  agree- 
ment, defendants  executed  an  in- 
strument written  upon  the  lease, 
and   delivered   it  to  plaintiff,  in 
substance    stating    that     it    was 
agreed  that  the  term  unexpired  at 
the  end  of  the  quarter  was  thereby 
canceled.     About  the  end  of  the 
quarter    defendants    surrendered 
possession.     In  an  action  to  re- 
cover the  quarter's  rent,  held,  that 
parol   evidence  of  the  agreement 
was  proper  and  established  a  good 
defense  to  the  action.    ( Uo\)e  agt. 
Bakn,  58  N.  7.  R.,  380.) 


DEMAND. 

Necessary  before  action  to  recover 
money  fraudulently  obtained  and 
paid  to  innocent  third  party.  (See 
•Stephens  agt.  Board  of  Education, 
3  Hun,  712.) 
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In  replevin  —  when  must  be  alleged 
and  proved  —  not  alleged  in  com- 
plaint, but  proved  at  trial  —  in- 
sufficiency of  complaint  cannot  be 
urged  on  appeal.  (See  Treat  agt. 
Hathorn,  3  Hun,  646.) 

1,  The  rule  that  where  a  specific 
sum  of  money  is,  by  the  agree- 
ment of  the  parties,  made  payable 
at  a  specified  time  and  place,  as 
against  the    original   debtor,   no 
demand  at  the  time  or  place  be- 
fore the  commencement  of  an  ac- 
tion is  necessary,  is  not  confined 
to  bills,  notes  and  bonds,  but  in- 
cludes all  agreements  for  the  pay- 
ment   of  money.      (Locklin    agt. 
Moore,  57  N.  Y.  R,  260.) 

2.  The  only  benefit  the  debtor  de- 
rives from  these  specifications  in 
the  agreement  is,  that  if  ready  to 
pay  at  the  time  and  place,  and  if 
he  has  kept  ready,  by  paying  the 
money  into  court  and  setting  these 
facts  up  in  his  answer,  he  shields 
himself  from  liability  for  interest 
and  costs.    (Id.) 

8.  Proceedings  to  dispossess  a  ten- 
ant for  non-payment  of  rent  are 
not  invalidated  because  of  demand 
of  the  rent  with  interest;  the  land- 
lord is  entitled  to  interest,  as  an 
incident  to  the  principal,  from  the 
time  of  the  default  in  payment. 
(People  ex  rel.  Grissler  agt.  Dudley, 
58  N.  Y.  R.,  323.) 


DEMURRER 

1.  The  testator,  G.,  was  seized  of  real 
and  personal  estate,  and,  by  his 
will,  gave,  in  trust,  the  income 
thereof  to  his  daughter,  wife  of 
F.  (F.  being  made  trustee),  during 
her  life,  and,  at  her  death,  to 
apply  the  net  rents  and  income  to 
the  education  and  support  of  her 
children  until  they  should  arrive 
at  the  age  of  twenty-one  years, 
when  the  same  should  be  given 
'and  equally  divided  amongall  her 
children.  (McDonald  agt.  Frajzier, 
ante,  320.) 


2.  The  complaint  of  the  plaintiff 
charged  that  the  defendants  named 
therein  combined  together  to 
change  the  title  to  said  real  estate, 
and  by  certain  proceedings  taken 
by  them,  under  color  of  law 
and  otherwise,  fraudulently  and 
against  the  express  letter  and 
spirit  of  said  will,  and  without 
any  power,  did  make  and  convey 
the  said  real  estate  in  fee  to  the 
wife  of  F.,  who  claims  thereby  to 
be  seized  of  the  same  by  record 
title  and  in  possession.  Plaintiff 
alleged  that,  being  ignorant  of 
these  fraudulent  proceedings,  and 
believing  the  defendants  to  be  the 
owners  of  said  real  estate,  entered 
into  a  contract  with  them  for  the 
improvement  thereof,  and  claimed 
for  work,  labor  and  materials,  the 
sum  of  $12,028,  which  defendants 
refused  to  pay,  prayed  for  an 
injunction  and  receiver,  and  for 
an  accounting,  &c.  (Id.) 

8.  Held,  that  the  complaint  was  de- 
murrable  for  want  of  proper  par- 
ties ;  that  the  infant  children  of 
Mrs.  F.  and  devisees  under  the 
will  should  be  made  parties  de- 
fendant, in  order  to  a  complete 
determination  of  the  controversy. 
(Id.) 

Judgment- roll  —  when  and  how  may 
be  amended.  (See  Tradesmen's 
Nat.  Bank  agt.  McFeely,  3  Hun, 


DENIAL. 

Upon  information  and  belief  —  not 
such  denial  as  section  149  of  Code 
requires.  (See  Powers  agt.  Rome, 
&c.,  R.R.  Co.,  3  Hun,  285.) 


DEPOSITIONS. 

Taken  de  bene  esse,  when  competent. 
(See  Johnston  agt.  Bush,  57  N.  Y. 
R.  [Mem.],  633.) 
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DISCHARGE  OF  DOCKET. 

1.  Where  the  release  of  a  judgment 
has  been    duly   entered    on    the 
docket  of  a  judgment,  it  cannot 
be  attacked  collaterally  by  motion 
in  another  action  ;  the  entry  can 
only  be  avoided  by  a  direct  pro- 
ceeding or  action  for  that  purpose. 
(Itomain  agt.  Garth,  ante,  61.) 

2.  The  plaintiff  should  not  be  pre- 
cluded by  the  laches  of  his  attor- 
ney from  setting  up  in  his  com- 
plaint that  the  release  was  for  any 
reason  null  and  void,  or  that  it 
was  fraudulently  made.    (Id.) 

3.  The  practice  of  the  judges  of  this 
court  of   discharging  judgments 
upon    recognizances     on    appli- 
cations    to    which    the    district 
attorney    has    consented    to    dis- 
charge them,  upon  proof  that  the 
accused  has  either  been  surren- 
dered by  the  bail  or  has  surren- 
dered himself  and  entered  into  a 
new  recognizance,   approved  by 
the  district  attorney,  that  he  would 
thereafter  appear  to  be  tried  upon 
the  indictment  and  submit  to  the 
final  judgment,  sentence  or  order 
of    the    court,    is    incorrect  and 
should  be  abandoned.      Reasons 
stated  in  the  opinion  of  the  court. 
(People  agt.  C&man,  ante,  91.) 


DISCONTINUANCE. 

When  proceedings  of  railroad  com- 
pany to  acquire  lands  may  be  dis- 
continued —  costs.  (See  Matter  of 
Syracuse,  D.  &  N.  Y.  R.  It.  Co., 
4  Hun,  311.) 


DISCOVERY. 

1.  In  an  action  brought  to  recover 
for  services  rendered  as  book- 
keeper, an  inspection  of  the  books 
of  the  defendant  should  not  be  or- 
dered to  enable  the  plaintiff  to 
have  them  examined  by  an  ex- 
pert, so  that  he  may  testify  from 


their  appearance  as  to  the  value 
of  the  services  rendered  in  keep- 
ing them.  The  proper  way  is  to 
prove  the  services  and  the  time 
occupied  in  performing  them,  and 
then  prove  their  value.  (Miner 
agt.  Gardiner,  4  Hun,  132.) 


DISTRICT  COURTS. 

1.  The  act  of  1872,  chapter  438,  by 
section  1,  provides  that  there  shall 
be  a  clerk  and  an  assistant  clerk 
in  each  of  the  district  courts  of  the 
city  of  New  York,  who  shall  be 
appointed  by  the  justices  of  said 
courts,  and  that  they  shall  hold 
office  and  perform  the  same  duties 
and  possess  the  same  powers  as 
now  prescribed  by  law.     (People 
exrel.  Hogan  agt.  Flynn,  ante,  280.) 

2.  The  clerk  and  assistant  are  for 
each  of   the  district  courts,  who 
shall  be  appointed  by  the  justices 
of    said  courts.      It  is  apparent 
that  being  for  each  of  the  courts, 
the  words  "  justices  of  said  courts  " 
is  a  collective  phrase,   used  for 
convenience,  the  act  embracing  all 
of  the  courts.     This  is  so  because 
there    are    no  justices    of    these 
courts.    There  is  but  one  justice 
for  each  court,  and  each  justice  is 
to  appoint  the  clerk  and  his  assist- 
ant.    They  are  to  be  appointed  by 
each  justice  of  each  of  the  courts. 
(Id.) 

3.  The  term  or  duration  of  office  of 
the    assistant    clerk,    not  having 
been  provided  for  by  the  act,  the 
Revised  Statutes  apply  and  govern 
the  term,  which  is  that  such  office 
"  shall  be  held  during  the  pleasure 
of    the    authority    making    the 
appointment."    (Id.) 

1872,  chapter  438,  section  1  —clerks 
and  assistant  clerks  —  how  ap 
pointed  —  tenure  of  office.  (Set 
People  ex  rel.  Hogan  agt.  Flynn,  4 
Hun,  047.) 

4.  The  subject  expressed  by  the  title 
of  an   act  entitled    "An    act    tc 
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amend  the  Code  of  Procedure" 
fairly  embraces  the  jurisdiction  of 
practice  of  all  the  courts  of  the 
state.  The  act,  therefore,  of  1870, 
thus  entitled  (chap.  741,  Laws  of 
1870),  is  not  repugnant  to  the 
constitutional  provision  requiring 
local  bills  to  contain  but  one  sub- 
ject which  must  be  expressed  in 
its  title  (Const.,  art.  3,  see.  16),  be- 
cause of  its  containing  a  provi- 
sion extending  the  jurisdiction  or 
the  justices  of  the  district  courts 
of  the  city  of  New  York,  through- 
out the  city.  (People  ex  rel.  agt. 
Dudley,  58  N.  T.  R,  323.) 


DIVORCE. 

1.  The  provision  of  section  185  of 
the  Code  fixing  a  time  wherein  a 
defendant,  "except  in  an  action 
for  divorce,"  may  be  allowed  to 
come  in  and  defend, where  service 
of  summons  was  by  publication, 
does  not    deprive  the  courts  of 
power  to  open  a  default  in  a  di- 
vorce case  where  summons  was 
so    served.     (Brown  agt.  Brown, 
58  N.  Y.  .#.,609.) 

2.  The  object  of  the  provision  was 
to  enlarge  not  to  restrict  the  pow- 
ers of  the  court  to  relieve  against 
judgments  so  obtained |  and  the 
power  which  the  court  had  over 
their  own  judgments  prior  to  the 
Code  is  not  interfered  with.    (Id.) 


EASEMENT 

1.  An  adjoining  owner  of  lots  has 
no  right  to  close  up  his  neighbor's 
rear    windows  of    his    dwelling- 
house,  although  they  open  upon 
the  owner's  rear  yard,  where  the 
neighbor's  house  covers  his  entire 
lot.    (Havens  agt.  Klein,  ante,  95.) 

2.  Where  a  common  owner  of  three 
adjoining  dwelling-houses,  two  of 
which  are  drained  into  the  street 
through  drain  pipes  connecting 
with  those  in  the  third  house,  sells 


the  two  first  houses  without  any 
reservation  or  reference  to  the 
drainage  thereof,  and  retains  the 
third  house,  he  will  be  enjoined 
from  cutting  off  or  otherwise 
interfering  injuriously  the  drains 
of  the  two  houses  sold,  which 
connect  with  his  house  under  its 
cellar,  and  then  lead  to  the  street. 
(Hamel  agt.  Griffith,  ante,  305.) 


EJECTMENT. 

1.  The  rules  governing  the  joinder 
of  causes  of  action  prescribed  by 
section  167  of  the  Code,  are  ap- 
plicable as  well  to  actions  of  eject- 
ment as  to  other  actions.  (Hubbell 
agt.  Lerch,  58  N.  T.  #.,  237.) 

2.  It  seems,  that  if  the  provision  of 
the  Revised  Statutes,  in  reference 
to  parties   plaintiff  in  ejectment 
were  still   in  force  (2  R.  8.,  304, 
sec.  11),  it  would  not  sustain  a  com- 
plaint in  which  two  such  opposing 
claims  were  joined,  in  the  absence 
of  a  count  alleging  a  joint  title  in 
the  plaintiffs.   (Id.) 


ELECTION. 

1.  An  election  of  one  of  two  incon- 
sistent remedies,  whenever  made, 
is  conclusive  against  the  right  of 
the  party  to  adopt  the  other. 
(Wright  agt.  Pierce,  4  Hun,  351.) 


EMINENT  DOMAIN. 

1.  A  body  which  has  a  legal  cor- 
porate existence  is  capable  of  per- 
forming an  act  of  condemnation 
of  private  property  for  public  use. 
(Secomb  agt.  Milwaukee  &  St.  Paul 
R.  R.  Co.,  ante,  75.) 

2.  It  is  in  the  discretion  of  the  legis- 
lature to  determine  the  mode  of 
exercising  the  right  of  eminent 
domain,   subject  to    the    organic 
law.     (Id.) 
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3.  The  construction  of  a  railroad  is 
a  public  necessity  in  contempla- 
tion of  law,  and  the  taking  of  pri- 
vate property  for  its  construction 
is  legal.  (Id.) 


EQUITY. 

New  trial  —  when  not  granted,  not- 
withstanding admission  of  evi- 
dence which,  in  actions  at  law, 
would  necessitate  new  trial  —  costs 
in,  entirely  discretionary.  (See 
Church  agt.  Kidd,  3  Hun,  254.) 


ESTOPPEL. 

1.  Where,  upon  the  assignment  of 
a  mortgage,  the  mortgagee  cove- 
nanted that  the  principal  sum  was 
due  and  owing  upon  the  mortgage, 
the  assignment  being  also  accom- 
panied by  an  affidavit  of  the  mort- 
gagor, in  which  he  stated  that  the 
mortgage  was  a  good  and  valid 
lien  on  the  premises  for  the  full 
amount,  and  that  there  was  no  off- 
set, counter-claim  or  other  matter 
affecting  the  validity  of  the  mort- 
gage    and    the     whole    amount 
secured  thereby.     And  it  further 
appeared    that   the  plaintiff  pur- 
chased the  mortgage  of  the  mort- 
gagee,  believing    the    statements 
of  the  guarantee  and  affidavit  to 
be    true,   and    relied  upon   their 
truthfulness :      (Rettl    Estate    Co. 
agt.  Seayredvc,  ante,  489.) 

2.  1IM,  that    under   such   circum- 
stances the  defendants,  the  mort- 
gagor and  mortgagee,  and  those 
claiming  an  interest  in  the  prem- 
ises   under    the    mortgagor,    are 
estopped  from  controverting  the 
truthfulness    of    the     statements 
contained  in  the  affidavit  and  guar- 
antee.   (Id.) 

3.  The  law  presumes  that  statements 
and  affirmations  so  solemnly  made 
are  true,    rather  than   false,   and 
persons  acting  in  good  faith  may 
reasonably  give  full    reliance  to 
them.     (Id.) 


4.  But  if  the  making  of  the  affidavit 
and  the  giving  of  the  guarantee 
were  exacted  by  the  plaintiff  as 
expedients  or  contrivances  to 
cover,  the  vice  of  usury,  the  truth 
may  be  shown.  (Id.) 


EVIDENCE. 

1.  The  omission  to  mention  in  the 
indictment  certain  articles  taken 
by  a  burglar  does  not  necessarily 
prevent  proof  of  their  theft,  if  the 
same    constituted  a  part  of  the 
transaction   on  which  the  indict- 
ment  was    found.      (Foster    agt. 
People,  ante,  69.) 

2.  An  objection  made  to  the  intro- 
duction  of     evidence  not  based 
upon    fact,   is    tantamount   to  a 
waiver  of  the  right  to  object  to 
the  introduction  of    the    articles 
contained  in  a  box,   which  had 
not  been  objected  to  on  tenable 
grounds.    (Id.) 

3.  On  a  motion  to  set  aside  an  execu- 
tion on  the  ground   that  it  was 
issued  more  than  five  years  from 
the  entry  of  judgment,    without 
leave  of  the  court,  the  ground  of 
the  irregularity  must  be  stated  in 
the  notice  of  motion  or  order  to  xhow 
cause.     It  is  not  sufficient  if  stated 
in    the    moving    affidavits    only. 
(Montrait  agt.  Uiitchiiw,ante,  105.) 

4  Where  a  motion  is  made  by  a 
defendant  to  cancel  and  satisfy  of 
record  a  judgment  which  he 
alleges  has  been  fully  paid  and 
satisfied  to  the  plaintiff,  who,  after 
ten  years,  has  issued  execution  for 
the  first  time  to  collect  a  balance 
consisting  of  the  costs  on  the 
judgment,  and  there  is  in  the  affi- 
davits for  and  against  the  motion 
a  decided  conflict  of  the  evidence 
as  to  payment  in  full,  the  court, 
although  considering,  on  the 
whole,  that  the  preponderance  of 
evidence  is  in  favor  of  the  defend- 
ant, will  allow  the  plaintiff  to  sue 
the  judgment  (in  a  justice's  court 
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for  a  small  amount)  as  a  pru- 
dential course,  that  the  evidence 
may  be  examined  and  cross-ex- 
amined in  open  court.  (Id.) 

5.  When  the  facts  presented  before 
a  referee  only  make  out  a  pre- 
sumptive right  to  recover  on  the 
part  of  a  plaintiff,  the  referee  may 
find  against  him,  because  his  proof 
is  not  conclusive  and  does  not 
operate  as  an  estoppel  on  the 
defendant,  excluding  the  right  to 
contest  the  claim  made  against 
him  by  the  plaintiff.  (Merchant 
agt.  Belden,  ante,  844.) 


EXAMINATION. 

Of  debtor,  under  Code,  section  236 
— right  of  attaching  creditor  to. 
(See  Baxter  agt.  Missouri,  Kansas 
&  Texas  R.  Co.,  4  Hun,  630.) 


EXCEPTIONS. 

Evidence  consisting  of  acts  and  ges- 
tures of  witness,  not  presented  by 
bill  of  exceptions  —  presumption. 
(See  Mahoney  agt.  People,  3  Hun, 
202.) 

Reference  —  no  exception  lies  to  re- 
fusal of  referee  to  find  the  partic- 
ulars which  go  to  make  up  his 
general  conclusions  of  fact.  (See 
Avery  agt.  Foley,  4  Hun,  415.) 

1.  Exceptions  to  a  charge,  whether 
general  or  special,  relate  only  to 
questions  submitted  to  the  jury. 
Questions  not  submitted  cannot 
be  made  the  subject  of  an  excep- 
tion.    (Schenck  agt.  Andrews,  57 
N.  Y.R.,133.) 

2.  Where,  therefore,  all  of  the  in- 
structions given  by  the  court  as  to 
the  questions  submitted  are  erro- 
neous, a  general  exception  is  suffi- 
cient, although  other  propositions 
may  have  been  correctly  stated. 
(Id.) 


3.  It  is  the  duty  of  an  appellant,  in 
preparing  a  bill  of  exceptions,  to 
see  that  the  points  and  exception 
upon  which  he  relies  are  correctly 
and   clearly  stated.     (Jewell    agt. 
Van  Steenburgh,  58  N.  Y.  R.,  86.) 

4.  The  practice  of  taking  a  steno- 
grapher's notes  for  a  bill  of  ex- 
ceptions disapproved.  (Id.) 


EXECUTION. 

1.  Purchasers    under  an  execution 
sale  may  set  up  any  defense  to  a 
lien  prior  to  that  under  which  the 
execution  sale  was  had.    (Nichols 
agt.  Iremonger,  3  Hun,  609.) 

Where  a  motion  to  set  aside  a  judg- 
ment is  granted  on  the  ground  that 
it  has  been  satisfied  by  an  execu- 
tion sale,  the  execution  cannot  be 
attacked,  as  void,  by  the  success- 
ful party.  (See  Erickson  agt. 
Quinn,  3  Hun,  549.) 

Purchaser  of  property  at  execution 
sale  may  attack  previous  usurious 
lien  thereon.  (See  Knickerbocker 
Life  Ins.  Co.  agt.  Hill,  3  Hun,  577; 
Nichols  agt.  Iremonger,  id. ,  609.) 

2.  A  constable,  having  an  execution 
valid  on  its  face,  and  issuing  from 
a  competent  authority,  is  bound 
to  execute    it,  even  if    he  have 
knowledge  of  facts  rendering  the 
execution  void.     (Gleancater  agt. 
Brill,  4  Hun,  728.) 

3.  A  constable,  being  in  actual  pos- 
session of  goods  by  virtue  of  exe- 
cutions valid  on  their  face,  is  not 
bound,  in  order  to  maintain  an  ac- 
tion against  a  stranger  for  taking 
the  goods,  to  prove  the*  judgment. 
Proof  of  the  execution  is  suffi- 
cient.   (Id.) 

[ssued  by  justice  of  the  peace  —  need 
not  show  on  its  face  that  justice 
had  jurisdiction  of  action  —  when 
officer  protected  by.  (See  Field 
agt.  Parker,  4  Hun,  342.) 
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When  easement  may  be  sold  under. 
(See  Evangelical,  &c.,  Orphans' 
Home,  agt.  Buff.  Hydr.  Asso.,  4 
Hun,  419.) 

4.  In  the  provision  of  the  Code  (sec. 
186)  allowing  bail  to  be  given  to 
discharge  a  defendant  from  arrest 
at  any  time  before  execution,  an 
execution  against  the  person  is  in- 
tended.   Bail  may  be  given  after 
execution  is  issued  against  prop- 
erty.    (Bostwick  agt.  Gfoetzel,  57  N. 
Y.  R.,  582.) 

5.  It  »eems,  that  the  provisions  of  the 
Revised  Statutes  (2R.  S.,  556,  sees. 
36,  37)  providing  that  when,  at  the 
time  of  the  rendition  of  judgment, 
the  defendant  is  under  arrest,  the 
plaintiff  shall  charge  him  in  exe- 
cution, within  three  months  after 
the  last  day  of  the  term  next  fol- 
lowing that  at  which  the  judgment 
was  rendered,  and,    in    case    of 
neglect,  that  defendant   may  be 
discharged  on  wpersedeas,  were  in- 
tended   only  for  the  relief   of  a 
defendant  in  actual  custody;  and 
if  in  force  under  the  Code,  do  not 
apply  where  he   has   been    dis- 
charged, upon  giving    bail ;   the 
defendant,  also,  who  has  not  been 
discharged  from  custody  by  a  m- 
perxedeas,  remains  liable  to  arrest 
on  execution,  after  the  expiration 
of  the  time  specified.    (Id.) 

6.  These  provisions  are  not  in  force 
under  the  Code,  and  prior  to  1870 
there  was  no  limitation  of  time 
during  which  an  execution  against 
the  person  of  a  defendant  in  cus- 
tody might  be  issued.     (Id.) 

7.  It  seems,  that  under  the  amend- 
ment to  section  288,  made  hi  1870, 
providing  for  the  discharge,  upon 
his  motion,  of  a  defendant  in  cus- 
tody,   if   execution    against    his 
person  be  not  issued  within  three 
months  after  entry  of  judgment, 
the  execution  can  be  superseded 
only  by  order  of  the  court  upon 
motion.    (Id.) 

8.  The  poundage  and  fees  allowed 
by  statute  to  a  sheriff    upon  an 
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execution  are  in  full  compensation 
for  his  services  and  expenses  in 
executing  the  writ.  He  is  not  en 
titled  to  charge  for  keeping  and 
watching  the  property  levied  on, 
for  boxing  and  removing  the 
same,  for  storage,  for  cataloguing 
or  other  preparations  for  sale,  or 
for  auctioneer's  fees;  nor  can  he 
charge  for  premiums  paid  for  in- 
surances or  for  expenses  by  reason 
of  an  adverse  claim  to  the  prop- 
pjfy.  (Crofut  agt.  Brandt,  58  N. 
X.  R.,  106.) 

9.  The  relation  of   a  sheriff  to  an 
execution  debtor  is  not  analogous 
to  that  of  a  servant  to  his  master. 
(Id.) 

10.  As  to  whether,  when  expenses 
are  incurred  by  the  sheriff  at  the 
request  of  and  upon  the  promise 
to  repay  of  one  of  the  parties  and 
for  his  benefit  or  convenience,  he 
can    recover   the   same  of   such 
party,  qumre.    (Id.) 

11.  Whether  in  case  he  levy  upon 
beasts  he  can  charge  his  expendi- 
tures for  food,  shelter  and  care  for 
them,  quaere.     (Id.) 

12.  The  authorities  as  to  the  fees 
chargeable  by  a  sheriff,  and  as  to 
charges  by  officers  for  the  per- 
formance of  duties  imposed  upon 
them  as  such,  collated.    (Id.) 

13.  Where  a  transcript  of  a  judgment 
of  the  marine  court  of  the  city  of 
New  York  is  filed  in  the  county 
clerk's  office   and    an    execution 
thereon  issued  to  the  sheriff,  it  is 
to  be  deemed  a  judgment  of  the 
court  of  common  pleas  and  is  to 
be  enforced  in  the  same  manner 
(Oode,sec.  68);  and  the  sheriff  is  not 
entitled  to  charge  poundage  as 
allowed  upon  executions  from  the 
marine  court,  but  is  restricted  to 
his  statutory  allowances.     (Id.) 

14.  The  arrest  and  imprisonment  of 
a  judgment  debtor  upon  an  exe- 
cution against  his  body  is  in  law  a 
Bfttisf action  of   the  judgment  so 
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long  as  the  imprisonment  con- 
tinues, and  during  that  period  no 
action  can  be  maintained  by  the 
judgment  creditor  against  one 
standing  as  surety  for  the  debtor 
or  to  enforce  collateral  securities 
held  for  the  payment  of  the  judg- 
ment. (Koenig  agt.  Steckel,  58  N. 
Y.  R,  475.) 

15.  Plaintiff  commenced  an  action 
against  B.,  in  a  district  court  of 
the  city  of  New  York.     B.  made 
application  to  have  the  cause  re- 
moved to  the  court  of  common 
pleas,  giving  the  bond  required 
by  the  statute  (chap.  344,  Laws  of 
1857),  conditioned    for    the  pay- 
ment of  any  judgment  recovered 
against  him.    Plaintiff  recovered 
judgment.     In  an  action  against 
the  sureties  upon  the  bond,  de- 
fendants   showed    that    B.    was 
taken  in  execution  upon  the  judg- 
ment.   Held,  that  while  B.'s  im- 
prisonment continued  the    bond 
could     not    be    enforced    either 
against  him  or  his  sureties;  that 
as  it  did  not  appear  that  he  had 
been  discharged,  the  presumption 
was  his   imprisonment   did  con- 
tinue; and  that  the  plaintiff  could 
not  maintain  his  action.    (Id.) 

16.  On  a  motion  to  set  aside  an  execu- 
tion on  the  ground  that  it  was 
issued  more  than  five  years  from 
the  entry  of  judgment,  without 
leave  of  the  court,  the  ground  of 
the  irregularity  must  be  stated  in 
the  notice  of  motion  or  order  to 
show   cause.     It    is  not   sufficient 
if  stated  in  the  moving  affidavits 
only.      (Montrait   agt.    Hutching, 
ante,  105.) 

17.  Where  a  motion  is  made  by  a 
defendant  to  cancel  and  satisfy  of 
record   a    judgment    which    he 
alleges  has  been  fully  paid  and 
satisfied  to  the  plaintiff,  who,  after 
ten  years,  has  issued  execution  for 
the  first  time  to  collect  a  balance 
consisting  of   the  costs    on   the 
judgment,  and  there  is  in  the  affi- 
davits for  and  against  the  motion 
a  decided  conflict  of  the  evidence 


as  to  payment  in  full,  the  court, 
although  considering,  on  the 
whole,  that  the  preponderance  of 
evidence  is  in  favor  of  the  defend- 
ant, will  allow  the  plaintiff  to  sue 
the  judgment  (in  a  justice's  court 
for  a  small  amount)  as  a  pru- 
dential course,  that  the  evidence 
may  be  examined  and  cross-ex- 
amined in  open  court.  (Id.) 


EXTRA  ALLOWANCE. 

Code,  sections  385,  303,  308  and  309 
—  when  may  be  granted  —  waiver 
of  right  to  move  for  —  what  is. 
(See  Commissioners  of  Pilots  agt. 
Spofford,  3  Hun,  57.) 

1.  In  difficult  and  extraordinary 
cases  an  additional  allowance  may 
be  made  under  section  309  of  the 
Code,  where  the  plaintiff  discon- 
tinues the  action  before  trial  on 
payment  of  costs.  (Coffin  agt. 
Coke,  4  Hun,  616.) 


FALSE     AND     FRAUDULENT 
REPRESENTATIONS. 

1.  Where  plaintiffs  alleged  in  their 
complaint    that    the    defendants 
falsely  represented  that  the  mort- 
gage bonds  delivered  to  the  plain- 
tiffs as  security  were  first  mortgage 
bonds  upon  the  defendants'  rail- 
road ;  that  in  consequence  of  such 
false  representations  the  plaintiffs 
had  suffered  loss:    (Caylus  agt.  N. 
Y.,  Kingston,  &c.,  B.  R.  Co.,  ante, 
100.) 

2.  Held,  that  the  complaint  could  not 
be  sustained  on  demurrer,  where 
it  appeared  that  there  were  no 
personal  representations  made  by 
the  defendants  to  the  plaintiffs, 
but  that  the  latter  alleged  that  the 
bonds  upon  their  face,  and  upon 
which  they  relied,  were  described 
as    "first  mortgage  consolidated 
bonds;"  but  it  appeared  by  the 
mortgage  accompanying  the  bonds 
that     such     consolidated     bonds 
would  become  the  first  lien  upon 
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the  road  when  they  should  be  sub- 
stituted in  place  of  the  old  bonds, 
after  the  retirement  of  the  latter. 
(13.) 


FERRIES. 

1.  The  city  of  New  York  has  power 
under  its  charter  to  establish  fer- 
ries  around   New    York.      This 
power  is  absolute,  conclusive  and 
exclusive,  as  well  as  to  rights  of 
property  as  a  naked  "power,  sub- 
ject only  to  the  right  of  the  sove- 
reign power  (the  state)  to  take  it 
away  for  public  purposes,  and  upon 
full   compensation.     (Mayor,   (fee., 
N.    T.,    agt.    Staten  Island  Ferry 
Co.,  ante  250.) 

2.  The  policy  of  the  law  and  its 
known  prohibitions  prevent  any 
person  from  running  a  ferry  from 
Manhattan  Island  to  the  opposite 
shores  without  a  license  or  grant 
from  the  corporate  authority.  (Id.) 

3.  The  defendant  the  Staten  Island 
Ferry  Company,  a  private  corpora- 
tion,   through  a  lease   from  the 
North  Shore  Staten  Island  Ferry 
Company,  established  a  ferry  from 
the  foot  of  Whitehall  street  to  the 
east  shore  of  Staten  Island;  held, 
that  through  its  incorporation,  or 
with  a  lease  from  the  other  com- 
pany, it  had  no  such  right,  even 
with  the  consent  of  the  depart- 
ment of  docks.    (Id.) 

4.  The  plaintiff's  right  being  exclus- 
ive, and    clearly   established    by 
charters  and  statutes,  there  is  no 
necessity  to  have  it  established  by 
an  action  at  law.     (Id.) 

5.  An  injunction  for  their  protection 
until  the  hearing  granted.     (Id.) 


FINDINGS  OF  LAW  AND  FACT. 

Referee's  findings  as  to  probabilities. 
(See  8.,  B.  &  N.  T.  R.  R.  Co.  agt 
CoUitu,  57  N.  T.  R,  [Mem.],  641.) 


When  refusal  of  referee  to  find 
further  facts  reviewable.  (See 
Andrews  agt.  Raymond,  58  N.  T. 
R.  [Mem.],  676.) 


FIRE  COMMISSIONERS. 

1.  Under  the  acts  of  1870  and  1871, 
after   the   commissioners  of   the 
fire  department  have  made  an  es- 
timate of  the  sum  of  money  which 
will  be  required  for  the  expenses 
necessary   to    the    administration 
and  conduct  of  the  fire  depart- 
ment for  the  year  next  ensuing, 
and  have  submitted  the  same  to 
the  city  officers  named  in  the  act, 
for   revision  and  settlement,  the 
amount  thus  fixed  and  settled  be- 
comes appropriated  and  falls  into 
the  general  assets  of  the  corpora- 
tion, subject  to  the  proper  drafts 
by  or  through   the  fiscal  depart- 
ment.     (Fire   Commi&sioneri    agt. 
Green,  ante,  1.) 

2.  Consequently,  the  commissioners 
cannot,  by  mandamus   or  other- 
wise, compel  the  comptroller  of 
the  city  to  pay  over  to  them  the 
amount  of  the  funds  thus  raised 
and  appropriated  for  the  fire  de- 
partment.    (Id.) 


FORECLOSURE. 

1.  To  obtain  an  order  for  publica- 
tion against  a  non-resident  defend- 
ant, it  must  be  made  to  appear  to 
the  court  or  judge  granting  the 
same,  (1),  that  the  defendant  can- 
not, after  due  diligence,  be  found 
within  the  state ;  (2),  that  a  cause 
of  action  exists  against  such  de- 
fendant, or  that  he  is  a  proper 
party  to  an  action,  relating  to  real 
property  in  this  state ;  (3),  that  the 
defendant  is  not  a  resident  of  .this 
state.    (Bixby  agt.  Smith,  3  Hun, 
60.) 

2.  Where,  in  an  action  to  foreclose 
a  mortgage,  a  summons,  directed 
to  the  wife,  is  served  upon  the 


596 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


husband,  the  mortgagor,  it  is  his 
duty  to  appear  and  answer  jointly 
for  himself  and  wife ;  service  of 
the.  summons  upon  the  wife  is 
only  necessary  when  the  proceed- 
ings are  against  her  separate  estate 
(Per  LAWKENCE,*/.).  In  this  action, 
brought  to  foreclose  a  purchase- 
money  mortgage  given  by  the  de- 
fendant S.  E.  Church,  a  summons, 
directed  to  his  wife,  was  served 
upon  him.  He  appeared  in  the 
action  for  himself,  but  not  for  his 
wife,  and  subsequently  purchased 
the  premises  at  a  sale,  had  under 
the  judgment  entered  in  the 
action.  On  an  application  made 
by  him  to  be  relieved  from  his 
bid,  on  the  ground  that  his  wife 
was  not  bound  by  the  judgment, 
held,  that  his  application  should 
be  denied,  as  he  purchased  with 
full  knowledge  of  the  facts,  and 
as  in  any  event  the  defect  was  un- 
important, the  only  object  of 
making  the  wife  a  party  being  to 
cut  off  her  inchoate  right  of 
dower,  which  right  she  would  re- 
acquire  by  his  purchase  of  the 
premises.  (Watson  agt.  Church, 
3  Hun,  80.) 


FOREIGN  CORPORATION. 

1.  The  service  of  a  summons  here 
on  the  general  solicitor  or  counsel 
of  a  foreign  corporation  is  good 
service,  where  the  corporation  has 
failed  to  designate  a  person 
residing  in  this  state  on  whom 
service  of  papers  could  be  made, 
as  required  by  chapter  279  of  Laws 
of  1855.  (Clews  agt.  Rockford,  <&c., 
R  R  Co.,  ante,  117.) 


FOREIGN  LAW. 

1.  As  to  whether  the  statute  law  of 
another  state  is  to  be  presumed, 
in  the  absence  of  proof,  to  be  the 
same  as  our  own,  quaere.  (McCul- 
loch  agt.  Norwood,  58  N.  T.  R, 
563.) 


FORMER  ADJUDICATION. 

1.  All  controversies  respecting  the 
subject-matter  of  a  litigation  must 
be  determined  in  one  action,  and 
if  the  defense  of  fraud  in  obtain- 
ing a  release  be  not  set  up  in  the 
action  brought  for  the  debt,  and 
in  which  such  release  is  pleaded  in 
bar,  an  action  to  set  aside  such  re-- 
lease for  fraud  cannot  be  main- 
tained. (Dambman  agt.  Schulting. 
4  Hun,  50.) 


FRAUD. 

1.  A  cause  of  action  based  on  fraud 
in  the  execution  of  a  written  con- 
tract, is  distinct  from  that  founded 
on  a  mistake  merely,  and  it  is  not 
competent  upon  the  trial  to  make 
a  substitution  of  one  for  the  other. 
(Dudley  agt.  Scranton,  57  AT.  Y.  R, 
424.) 


GENERAL  TERM. 

1.  The  general  term  has  no  power, 
upon  reversal   of  a  judgment,  to 
render  a  judgment  in  favor  of  the 
appellant,  unless  the   facts  upon 
which  its  judgment  is  founded  are 
agreed  to  by  the  parties  or  were 
found  by  the  court  or  jury  on  trial; 
the  question  of  damages  cannot 
be  determined  by  it,  but  must  be 
determined  by  the   court  or  tri- 
bunal for  the  trial  of  issues  of 
fact.    (Cuff  agt.  Dorland,  57  N.  Y. 
.fi.,560.) 

2.  In  an  action  for  the  specific  per- 
formance of  a  contract  for  the 
sale  of  lands,  the  complaint  was 
dismissed  at  special  term.    In  the 
findings  of  fact,  the  court  found 
the  sums    paid    by    plaintiff   on 
account  of  the  purchase-money. 
The   general  term    reversed   the 
judgment  and  rendered  judgment 
for  plaintiff  for  damages  to  the 
amount  paid  as  thus  found;  plain- 
tiff appealed  from  so  much  of  the 
judgment  as  gave  damages.    Held, 
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that  as  there  was  no  appeal  from 
that  portion  of  the  judgment  re- 
versing the  judgment  at  special 
term,  it  must  be  presumed  the 
reversal  was  proper;,  but  that  if  a 
judgment  for  damages  was  proper 
the  amount  thereof  was  not  neces- 
sarily limited  to  the  amount  paid, 
and  a  new  trial  should  have  been 
granted.  (Id) 

3.  Where  an  order  which  affects  a 
substantial  right  is  made  at  spe- 
cial term,   the  party  affected  is 
entitled  to  have  the  question  re- 
viewed by  the  general  term,  al- 
though it  involves  questions  of 
discretion;  and  a  refusal  by  the 
latter  to  entertain  the  appeal,  and 
pass  upon  the  merits,  is  an  error 
of  law  reviewable  in  this  court. 
(Han.  F.  Ins.   Co.  agt.  Tomlinson, 
58  If.  T.  R.,  215.) 

4.  Accordingly  held,  that  an  order 
of  general  term  dismissing  an  ap- 
peal from  a  special    term  order 
giving  plaintiff  leave  to  bring  an 
action  upon  a  judgment  was  error, 
and  was  reviewable  here.    (Id.) 


HABEAS  CORPUS. 

1.  Where  the  commitment  of  the 
relator  for  contempt  shows  that 
the  fine,  for  a  certain  amount  of 
money  imposed  upon  him,  was 
made  up  by  the  value  of  certain 
real  estate  sold  by  him  contrary  to 
the  mandate  of  the  court,  and  a 
certain    sum    as   the   costs    and 
expenses  of  the  plaintiff  in  the 
proceedings  to  punish  the  relator 
for  the  contempt,  and  a  sum  as  a 
reasonable  allowance  for  counsel 
fee:    (Matter  of  Jacobs,  ante,  370.) 

2.  Held,  that  the  commitment  being 
for  the  whole  sum,  it  is  good  as  a 
whole  or  bad  as  a  whole;  there  is 
no  power  to  separate  it.    And  that 
it  is  entirely  clear  that  the  sum 
allowed  for  counsel  fee  -vas  illegal 
and  improperly  allowed   by  the 
court,    and    rendered    the    fine 


imposed  for  the  gross  sum  and 
the  commitment  under  it  null  and 
void.  (Id.) 

3.  Where  a  court  has  jurisdiction 
to  try  the  charges  contained  in  an 
indictment,  and  after  conviction 
to  impose  punishment  upon   the 
prisoner  for  the  offense  of  which 
he  has  been  convicted,  the  legality 
or  propriety  of  its  action  cannot 
be    investigated    or    determined 
upon  the  return  to  a  writ  of  7utbeas 
corpus.     Where  the  court,  on  the 
trial  of  indictment,  sentences  the 
prisoner  for  distinct  terms  of  im- 
prisonment upon  several  convic- 
tions   of    misdemeanors,    under 
several    different    counts    of  the 
indictment,    the    question    of  its 
right  to  impose  more  than  one 
such  term  of  imprisonment  under 
the  indictment,  cannot  be  reviewed 
on  the  return  to  a  writ  of  Jiabeas' 
corpus.     (People  ex  rel.  Tweed  agt. 
Liscomb,  '6  Hun,  760.) 

4.  If,  on  the  return  to  a  writ  of 
habeas  corpus,  it  appears  that  the 
relator  is  held  under  the  final  judg- 
ment, by  virtue  of  process  issued 
to  execute  it,  of  a  court  of  compe- 
tent   criminal   jurisdiction,   it   is 
the  duty  of  the  court,  to  which 
the  return  is  made,  to  recommit 
the  relator.     (Id.) 


HIGHWAYS. 

1.  The  provisions  of  the  Revised 
Statutes  (2  R  8.,  275,  *ec.  2)  and  the 
rule  of  the  common  law  prohibit- 
ing a  judge  from  sitting  in  a  cause 
in  which  he  is  interested,  apply 
simply  to  judges,  eo  nomine,  or  to 
justices  or  other  persons  holding 
courts;  they  cannot  be  extended 
to  administrative  officers   in  the 
performance  of  acts  requiring  de- 
liberation   and   sound  judgment. 
(Foot  agt.  Stile»,  57  N.  Y.  R.,  399. 

2.  A    commissioner   of    highways 
therefore,  is  not  prohibited  there- 
by from  acting  in  the  laying  out 
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of  a  highway  by  the  fact  that  lie 
is  owner  of  lands  through  which 
the  projected  highway  runs.  (Id.) 

3.  In  a  case  where  such  prohibition 
applies  at  common  law,  the  acts 
of  the  officer  are  not  void  but  void- 
able, and  the  only  remedy  is  to 
set  the  proceedings  aside;  neither 
the  officer  nor  those  acting  under 
the  authority  of  his  decision  can 
be  held  liable  therefor  in  an  action 
of  trespass.  (Id.) 


INFANT. 

Statute  of  limitations  —  section  110 
of  Code  inapplicable  to  parol  rati- 
fication of  contract  of  —  when 
cause  of  action  arises  on  contract 
of.  (See  Halsey  agt.  Reid,  4  Hun, 
777.) 


INFORMATION  AND  BELIEF. 

Denial  on,  not  sufficient.  (See 
Powers  agt.  Rome,  &c.,  R.  R.  Go. ,  3 
Hun,  285.) 


INJUNCTION. 

1.  It  is  not  every  case  of  a  clear 
violation  of  the  plaintiff's  rights 
that  entitles  him  to  an  injunction 
to    restrain   such    violation.    He 
must  first  clearly  show  that  the 
act  itself  is  illegal.     (Haight  agt. 
JV.  Y.  Elevated  Railway  Co.,  ante, 
20.) 

2.  Where    the    plaintiffs    in    their 
action  proceeded  upon  the  theory 
that  the  defendants  had  not  com- 
pleted then*  road  within  the  time 
prescribed  by  the  acts  under  which 
they  were  originally    organized, 
and   therefore  had    forfeited  all 
their  chartered    rights,  and  that 
further  proceedings  by  them  in 
the  erection,  &c.,  of  a  part  of  said 
road,  in  the  absence  of    lawful 
authority,  would  be    a  nuisance 


specifically  detrimental  to  the 
plaintiffs  as  property  owners,  and 
which  entitled  them  to  an  injunc- 
tion to  restrain  the  defendants 
from  further  proceeding  :  (Id.) 

3.  Held,  that  as  the  defendants  are 
professedly  acting  under  a  legis- 
lative   grant,    the    court    cannot 
assume  that  they  have  forfeited 
their  rights  under  that  grant,  it 
not  appearing  that  any  action  has 
been  instituted  by  the  state  for  a 
forfeiture.    (Id.) 

4.  The  allegations  of  the  complaint 
charging  the  defendants  with  ex- 
torting illegal  or  excessive  fares 
from  their  passengers,  constitute 
no  ground  for  granting  an  injunc- 
tion.    (Id.) 

5.  If  the  defendants  have  violated 
their  charter,  the  attorney-general 
can  institute  proceedings  to  com- 
pel compliance  with  or  a  forfei- 
ture of  their  charter.    And  an  in- 
dividual who  has  been  compelled 
to  pay  an  illegal  or  excessive  fare 
can  have  his  wrong  redressed  by 
an  appropriate  action.    (Id.) 

6.  The    question    has   been    many 
times  elaborately  discussed  both 
in  England  and  in  this  country 
whether  or  not  a  court  of  equity 
will  interfere    by    injunction  to 
prevent  a  breach  of  a  contract  for 
personal  services,  or  whether  the 
complainant    must    look    to    his 
damages  at  law  as  his  sole  redress. 
On  a  cursory  reading  the  authori- 
ties may  seem  somewhat  conflict- 
ing, but  a  careful  perusal  of  them 
leaves  no  doubt  of  the  existence 
of  this  power  in  the  court.    (Daly 
agt.  Smith,  ante,  150 ) 

7.  There  is  no  reason  why  contracts 
for  theatrical  performances  should 
stand    upon    a    different    footing 
than  other  contracts  involving  the 
exercise  of  intellectual  faculties. 
Actors  and  actresses  like  all  other 
persons  should  be  held  to  a  true 
and  faithful  performance  of  their 
engagements,  and  whenever  the 
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court  has  not  proper  jurisdiction 
to  enforce  the  whole  engagement 
it  should,  as  in  all  other  cases, 
operate  to  bind  their  consciences 
at  least  as  far  as  they  can  be 
bound  to  a  true  and  faithful  per- 
formance. (Id.) 

8.  On  the  llth  of  February,  1874,  a 
contract  in  writing  was  entered 
into  between  the  plaintiff  and  the 
defendant  Fanny  Morant  Smith, 
by  which  the  latter  covenanted 
and  agreed,  among  other  things, 
to  act  to  the  best  of  her  ability,  in 
theatrical    performances    on    the 
stage  of  plaintiff's  theater,  during 
the  seasons  of  1874, 1875  and  1876, 
all  such  parts  and  characters  as 
the  plaintiff  might  direct ;  and  that 
she  would  not  act  at  any  other 
theater  or  place  in  the  city  of  New 
York  from  the  day  of  the  date  of 
said  contract  until  the  determina- 
tion thereof,  without  the  written 
consent    of    the    plaintiff.      The 
plaintiff  then  avers  a  breach  of 
said    contract    on    her   part,   by 
accepting  an  engagement  to  play 
during  the  ensuing  season  of  the 
Union  Square  theater,  and  allow- 
ing her  appearance  at  that  place 
to  be  publicly  advertised.    (Id.) 

9.  Held,  that  the  plaintiff  had  made 
a   case    calling   strongly   for  the 
interposition  of  the  equity  powers 
of  tins  court;  but  that  the  defend- 
ant Fanny  Morant  Smith  had  no 
defense  on  the  merits.  The  motion 
of  the  plaintiff  for  the  continuance 
of  the  injunction  during  the  pend- 
ency of  the  action  granted  with 
ten  dollars  costs.    (7a.) 

10.  The  power  of  the  court  to  enjoin 
parties  by  a  preliminary  injunc- 
tion is  one  which,  as  a  general 
rule,    should   be   exercised  with 
great  caution,  and  never  in  a  doubt- 
ful case.    The  consequences  which 
frequently  follow  its  exercise,  even 
when  prima  facie,  it  is  justly  em- 
ployed, are  disastrous.     It  should 
therefore  be  sustained  by  all  the 
formalities  of  the  law,  strictly  en- 
forced.    (Central  Crosstown  li.  It. 


Co.  agt.  Bleecker  St.,  &c.,  R.  R.  Co. , 
ante,  233.) 

11.  Where  as  in  this  case,  on  the 
merits,  not  only  are  all  the  equi- 
ties denied,  but  the  plaintiff's  case 
is  overborne  by  the  proofs  sub- 
mitted on  the  part  of  the.  defend- 
ants, the  injunction  will  be  dis- 
solved.   (Id.) 

12.  The  weight  of  opinion  seems  to 
be  in  favor  of  the  proposition  that 
an  injunction    should    not  issue 
unless  there  be  presented  a  com- 
plaint (not  an  affidavit  merely), 
from  which  it  shall  appear  that 
the  plaintiff  is  entitled  to  the  re- 
lief demanded.     (Id.) 

13.  Where    a   common    owner   of 
three  adjoining  dwelling-houses, 
two  of  which  are  drained  into  the 
street  through  drain  pipes    con- 
necting with  those  in  the  third 
house,  sells  the  two  first  houses 
without  any  reservation  or  refer- 
ence to  the  drainage  thereof,  and 
retains  the  third  house,  he  will  be 
enjoined  from  cutting  off  or  other- 
wise   interfering    injuriously  the 
drains  of    the  two  houses  sold, 
which    connect  with    his    house 
under  its  cellar,  and  then  lead  to 
the  street.     (Hamel  agt.   Griffith, 
ante,  305.) 

14.  The  court  comes  to  the  conclu- 
sion,  from    the    evidence  given, 
that  no  right,  in  respect  to  the 
play  called  "  Rose  Michel,"  passed 
to  the  defendant  Daly.  (Sliook  agt. 
Daly,  ante,  366.) 

15.  The  court  was  of  opinion,  upon 
the  examination  of  the  original 
manuscripts,  that  the  defendants' 
objection  that  the  play  of  "  Rose 
Michel"  was  an  immoral  produc- 
tion could  not  be  sustained,  and 
that  a  court  of  equity  could  sus- 
tain the  plaintiffs'  rights  therein 
by  injunction.    (Id.) 

16.  The  complaint  in  this  case  not 
appearing  to  be  demurrable,  and 
in  view  of  the  steps  taken  by  the 
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defendants  in  the  action,  and  the 
provisions  of  the  Code  in  refer- 
ence to  demurrers  and  to  applica- 
tions to  strike  out  and  to  make 
pleadings  more  definite  and  cer- 
tain, the  objection  that  the  com- 
plaint is  demurrable  can  hardly 
be  sustained.  (Id.) 

17.  If,  as  the  defendant  Daly  states, 
he  has  substantially  constructed  a 
new  and  original  play  in  the  place 
of  "  Rose  Michel,"  it  is  no  answer 
to  this  application  for  an  injunc- 
tion.    The    author   and    his    as- 
signees, whether  citizens  or  aliens, 
as  far  as  the  manuscripts  and  their 
rights  therein  are  concerned,  are 
protected  by  the  law,  and  these 
rights  cannot  be  impaired  or  in- 
fringed  upon,  either  directly  or 
indirectly.     (Id.) 

18.  Where,  upon  an  order  to  show 
cause  why  a  preliminary  injunc- 
tion   should    not    be    continued 
against  five  defendants,  four  of  the 
defendants    are    discharged    and 
their  damages  assessed  upon  the 
undertaking,    but    the  trial  pro- 
ceeds against  the  fifth  defendant, 
when  the  plaintiff's  complaint  is 
dismissed  as  to  all  the  defendants, 
the  taxable  costs  and  extra  allow- 
ance upon  the  trial  constitute  no 
part  of  the  damages  assessed  upon 
dissolving  the  preliminary  injunc- 
tion.   (Troxett  agt.   Haynes,  ante, 
517.) 

When  granted  to  prevent  enforce- 
ment of  forfeiture  for  breach  of 
contract.  (Bee  Humphreys  agt. 
Hurlt,  3  Hun,  216.) 

19.  This  action  was  brought  by  the 
holders  of  certain  railroad  bonds, 
secured  by    a  mortgage  —  which 
provided  that  all  property  subse- 
quently acquired  by  the  company 
should  become  part  of  the  property 
covered  thereby  —  to  restrain  the 
fraudulent    diversion    of    certain 
iron  rails  (subsequently  acquired 
by  the  company),  under  a  resolu- 
tion of  the  board  of  directors  au- 
thorizing one  of  the  trustees  of 


the  mortgage  to  sell,  pledge  or  dis- 
pose of  the  same,  for  the  purpose 
of  raising  money  to  meet  past  and 
future  estimates  for  the  construc- 
tion account  of  the  extension  of 
the  road.  Held,  that  the  plaintiffs 
were  entitled  to  maintain  the  ac- 
tion, and  that  a  temporary  injunc- 
tion was  properly  granted  therein. 
( Weetjen  agt.  St.  Paul  &  Pacific  R. 
E.  Co.,  4  Hun,  529.) 

20.  Part  of  the  iron  had,  before  the 
commencement  of  this  action,  been 
pledged  with  firms  of  which  the 
said  trustee  was  a  member,  to  se- 
cure advances  made  thereon  to  the 
road.     Held,  that  the  knowledge 
of  the  trustees  was  the  knowledge 
of  the  firms,  and  that  they  could 
not  claim  to  hold  the  iron  as  bona 
fide    purchasers    without    notice. 
(Id.) 

21.  The    charter    of    the  defendant 
(chapter  269  of  1857,  as  amended 
by  chapter  346    of  1862),  author- 
ized the  board  of  trustees  to  de- 
clare vacant  the  place  of  any  trus- 
tee who  should  refuse  or  neglect 
to  attend  six  regular  meetings.  At 
a  meeting  of  the  board  held  Au- 
gust 5th,   1863,  a  resolution  was 
passed  declaring  the  place  of  the 
plaintiff  vacant,  for  not  attending 
six  regular  meetings.    He  had  then 
been  absent  from  three  successive 
meetings,  and  from  that  time  until 
May  13th,  1874,  he  never  attended 
a  meeting  or  claimed  to  act  as  a 
trustee.  This  suit  was  commenced 
to  restrain  the  defendant  from  pre- 
venting him  from  acting  as  such 
trustee,  and  from  filling  his  place 
in  the  board.     Held,  that  he  had 
slept  too  long  on  his  rights,  if  he 
had  any,  to  justify  the  granting  of 
a    temporary    injunction.    (Van 
Eanst  agt.  Jy.  T.  College  of  Veteri- 
nary Surgeons,  4  Hun,  620.) 

22.  In  1870  the  W.  &  F.  R.  R.  Co. 
executed  a  mortgage  upon  their 
road   for  $125,000  to  the  Union 
Trust  Company,  as    trustee.     In 
1872,  desiring  to    increase    their 
funded  debt,  another  mortgage  for 
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$175,000,  described  as  a  first  mort- 
gage, was  executed  to  the  appel- 
lant, the  company  intending  to 
take  up  the  $125,000  mortgage. 
This  project  failed,  as  some  of  the 
holders  of  the  first  bonds  refused 
to  surrender  them.  Subsequently 
the  property  of  the  road  was  sold 
under  a  judgment  and  a  new  com- 
pany organized.  An  action  was 
then  commenced  by  the  appellant, 
the  trustee  of  the  second  mort- 
gage, to  foreclose  it,  the  new  road 
and  the  Union  Trust  Company 
being  made  parties  to  the  suit. 
The  plaintiff,  the  holder  of  some 
of  the  bonds  issued  under  the 
second  mortgage,  applied  for  and 
obtained  an  injunction  restraining 
the  appellant  from  proceeding  in 
that  action  until  he  procured  the 
surrender  of  all  the  bonds  issued 
under  the  first  mortgage,  lleld, 
that  the  injunction  was  improperly 

f ranted    and  should   be  vacated. 
Waitmgt.  Welter,  4  Hun,  626.) 

23.  Chapter  160,  Laws  of  1873,  con- 
fere  upon  the  corporation  thereby 
created  the  right  to  extend 
its  tracks  to  the  North  river,  at 
the  foot  of  Christopher  street. 
Chapter  301,  Laws  of  1873,  did  not 
confer  upon  the  plaintiff  any  ex- 
clusive rights,  nor  did  it  confer 
upon  it  the  power  or  duty  of  in- 
terfering to  protect  the  public  in- 
terest either  in  behalf  of  the  city 
or  of  the  general  public.  If  the 
defendant  had  no  right  to  run  its 
tracks  to  the  foot  of  Christopher 
street,  the  public  alone  could  in- 
terfere to  restrain  it  by  injunction, 
unless  the  defendant  had  actually 
interfered  with  the  tracks  of  the 
plaintiff  at  that  point,  or  was  about 
to  do  so.  (ChrMopher  &  Tenth  St. 
R.  R.  Co.  agt.  Cen.  Cross-town  R. 
R.  Co.,  4  Hun,  630.) 

When  granted  at  suit  of  stockholder 
to  enjoin  corporation  from  trans- 
ferring its  property,  (tee  Kelly 
agt.  Mariposa  Land  &  Mining 
Co.,  4  Hun,  632.) 

Restraining  use  of  firm  name  and 
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monograms  —  when  granted.  (See 
Devlin  agt.  Devlin,  4  Hun,  651.) 

24.  Where,  in  an  action  brought  to 
recover      damages     for     alleged 
wrongful  acts  aud  to  restrain  the 
continuance  thereof,  all  the  issues 
are  ordered  to  be  tried  by  a  jury, 
the   plaintiff  does  not  waive  his 
right  to  the  equitable  relief  by 
proceeding  to  trial  under  the  order. 
The  verdict  must  determine  all  of 
the  issues  so  as  to  enable  the  court 
to  give  judgment  upon  the  entire 
case  and  as  to  all  the   relief  de- 
manded; if  it  does  not  it  is  defec- 
tive   and    should    be    set    aside. 
While  the  order  remains  in  force 
the  trial  court  has  no  authority  to 
make    additional    findings    upon 
which,  together  with  the  verdict, 
to  render  judgment.    (Parker  agt. 
Laney,  58  N.  Y.R.,m.) 

25.  The  court  has  power  in  such  an 
action  to  direct  any  or  all  of  the 
issues  of   fact  to  be  tried   by  a 
jury  (Code,  sec.  354).     (Id.) 

26.  Plaintiff  brought  his  action  to  re- 
strain the  further  commission  of 
an  alleged  nuisance  and  for  dam- 
ages   sustained    in     consequence 
thereof.     The  answer  was,  in  sub- 
stance,   a    general    denial.     The 
court  directed  all  the  issues  to  be 
tried  by  a  jury.     The  jury  ren- 
dered a  verdict  in  favor  of  plain- 
tiff for   twenty-five  dollars  dam- 
ages.    Held,  that  the  verdict  nec- 
essarily found  that  defendants  had 
committed     the    acts    (presump- 
tively all  of  them)   charged,    and 
that  such   acts  produced   the  in- 
jurious   results  alleged,   and    au- 
thorized  a  judgment,   restraining 

.  such  acts  as  well  as  for  damages; 
and  that  upon  the  ordering  of 
such  judgment  the  costs  were  in 
the  discretion  of  the  court.  (Id.) 


INQUEST. 

Order  opening  and  directing  costs  to 
abide  event  —  when  plaintiff  not 
entitled  to  costs  if  he  recover  less 


602    . 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


than  fifty  dollars.    (See  New  agt. 
Anthony  4  Hun,  52.) 


INSOLVENT  DEBTOR. 

Discharge  of,  from  imprisonment  — 
publication  of  notice  necessary  to 
give  jurisdiction.  (See  People  ex  rel. 
Lewis  agt.  Daly,  4  Hun,  641.) 


INSURANCE. 

1.  Where  a    husband     procures    a 
policy  of  insurance  upon  his  life 
for  the    benefit  of   his  wife  and 
both  of  them  execute  an  assign- 
ment of  it  to  a  creditor  of  the  hus- 
band to  secure  an  existing  debt 
of  the  husband,    the   validity  of 
the   wife's  title  to  the  insurance 
money    is    not    affected   by  such 
assignment.     (Barry  agt.  Mutual 
Life  Ins.  Co.,  ante,  504.) 

2.  And    where,    subsequently,    the 
husband  and  the  assignee,  with- 
out the  knowledge  or  consent  of 
the  wife,  and  in  fraud  of  her  rights, 
collude  together,  and  by  non-pay- 
ment  of    the   premiums   on   the 
policy  suffer  it  to  lapse,  and  the 
company,  after  the  policy  is  can- 
celed  and  on  application  of  the 
assignee,   issues  a  new  policy  to 
and  in  the  name  of  the  assignee, 
but  in  all  other  respects  precisely 
like  the  old  canceled  policy,  with- 
out any  new  consideration  from 
the  assignee  or  from    any  other 
source,   a    court    of    equity    will 
adjudge  the   new   or  substituted 
policy  equitably  the  property  of 
the  wife,  and  that  payment  under 
the  same  should  be  made  to  her. 
(Id.) 

3.  Where  it  appears  that  the    as- 
signee,     after      appearance     and 
answer    in     this     action,     com- 
menced   an     action    against    the 
company  in  another  state  upon  the 
same  policy,  the  court  will  enjoin 
him  from  collecting  or  attempting 
to  collect  the  insurance,  or  in  any 


manner  to  enforce  the  judgment 
which  might  be  recovered  in  that 
state.  (Id.) 


IRREGULARITY. 

1.  On  a  motion  to  set  aside  an  exe- 
cution on  the  ground  that  it  was 
issued  more  than  five  years  from 
the  entry  of  judgment,   without 
leave  of  the  court,  the  ground  of 
the  irregularity  must  be  stated  in 
the  notice  of  motion  or  order  to  sJww 
cause.    It  is  not  sufficient  if  stated 
in    the    moving    affidavits    only. 
(Montrait  agt.  Hutchins,  ante,  105.) 

2.  Where  a  motion  is  made  by  a  de- 
fendant to  cancel   and   satisfy  of 
record  a  judgment  which  he  al- 
leges has  been  fully  paid  and  satis- 
fied to  the  plaintiff,  who,  after  ten 
years,  has  issued  execution  for  the 
first  time  to  collect  a  balance  con- 
sisting of  the  costc  en  the  judg- 
ment, and  there  is  in  the  affidavits 
for  and  against  the  motion  a  deci- 
ded conflict  of  the  evidence  as  to 
payment   in    full,  the    court,   al- 
though considering,  on  the  whole, 
that  the    preponderance    of    evi- 
dence is  in  favor  of  the  defendant, 
will  allow  the  plaintiff  to  sue  the 
judgment  (in  a  justice's  court  for 
a  small  amount)   as  a  prudential 
course,  that  the  evidence  may  be 
examined  and  cross-examined   in 
open  court.     (Id.) 


JOINDER  OF  ACTIONS. 

1.  Two  persons,  each  claiming  the 
whole  of  a  parcel  of  land  by  a 
title  hostile  to  that  of  the  other, 
cannot  unite  as  plaintiffs  in  an 
action  of  ejectment  against  a  third 
party  in  possession ;  and  it  is  im- 
material whether  the  complaint 
sets  forth  the  opposing  titles  in 
one  or  in  separate  counts.  In 
either  case  it  is  defective.  (Hub- 
bell  agt.  Lerch,  58  N.  T.  R.,  237.) 
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2.  The  rules  governing  the  joinder 
of  causes  of  action  prescribed  by 
section  167  of  the  Code,  are  ap- 
plicable as  well  to  actions  of  eject- 
ment as  to  other  actions.    (Id.) 

3.  It  seems,  that  if  the  provision  of 
the  Revised  Statutes,  in  reference 
to  parties  plaintiff  in  ejectment 
were  still  in  force  (2  R.  5.,  304, 
sec.  11),    it  would  not   sustain  a 
complaint  in  which  two  such  op- 
posing claims  were  joined,  in  the 
absence  of  a  count  alleging  a  joint 
title  in  the  plaintiffs.     (Id.) 


JOINT  DEBTORS. 

Running  of  statute  of  limitations 
not  stopped  as  to  one  joint  debtor 
by  commencement  of  action 
against  the  other.  (See  Merritt 
agt.  Scott,  3  Hun,  657.) 


JUDGMENT. 

1.  The  court  will  not,  on  affidavits 
to  open  a  judgment,  try  the  merits 
of  a  question  involving  the  own- 
ership  of    trust    property.       As 
against  trustees,  the    courts    are 
never    disposed    to    deprive    the 
beneficiary  of    his    right    to   be 
heard.      (Dinsmore    agt.    Adams, 
ante,  238.) 

2.  The  objection  that  more  than  one 
year  has  elapsed  and  that  the  court 
has  no  power  to  open  a  judgment, 
cannot  prevail  in  all  cases.    There 
are  powers  above  and  beyond  the 
Code  that  the  court  possesses,  and 
in  a  proper    case    the    court  of 
equity    possesses     an    undoubted 
right  to    give    the    relief    asked. 
(Id.) 

3.  The  court  will  not  favor  parties 
who,  having  a  knowledge  of  facts, 
lie  by  and  neglect  an  opportunity 
to  obtain  their  rights.     (Id.) 

4.  When  a  motion   is  made  to  set 
aside  a  judgment,  on  the  ground 


that  it  had  been  satisfied  by  a  sale 
had  under  an  execution  issued 
thereon,  and  such  motion  is 
granted,  the  successful  party  can- 
not thereafter  set  up  the  claim  that 
the  execution  itself  was  irregular, 
and  therefore  void.  The  court 
will  not,  permit  a  party  to  thus 
blow  hot  and  cold,  and  will  take 
judicial  notice  of  such  proceed- 
ings to  set  aside  the  judgment. 
(Erickson  agt.  Quinn,  3  Hun,  549.) 

5.  A  judgment  of  foreclosure,  direct- 
ing a  sale  of  mortgaged  premises, 
and  the  payment,  by  the  defend- 
ant, of  any  deficiency  which  might 
arise  on  such  sale,  is  not  such  a 
judgment  as  is  contemplated  by 
section  71  of  the  Code,  relating  to 
the  bringing  of  actions  on  judg- 
ments.   On  such  judgment,  further 
proceedings,  such  as  the  confirma- 
tion of   the  referee's  report,  &c., 
must  be  had   before   a    personal 
judgment  can  be  entered.     (Hano- 
ver Fire  Ins.  Co.  agt.  Tomlinson,  3 
Hun,  <i30.) 

6.  This  action  was  commenced  by 
the  plaintiff  upon  a  judgment  re- 
covered  by  his  firm,  prior  to  its 
dissolution,  against  a  firm  of  which 
Oclell,    the   defendant's    testator, 
was  a  member.     After  the  com- 
mencement   of    the    action,    the 
plaintiff     discovered     that     one 
Schanck,  a  former  partner  of  his, 
had  given  a  release  from  the  judg- 
ment to  Odell,  which  had    been 
delivered  to  the  county  clerk,  who 
had    marked    the    judgment    re- 
leased as  to  him.     Tin-  plaintiff 
then  moved  to  have  the  entry  in 
the  clerk's  office  canceled,  and"  for 
leuve  to  amend  his  complaint  by 
alleging  tlmt  the  release  was  given 
fraudulently  and  without  author- 
ity, and  by  collusion  between  Odell 
and  Schanck,  and  praying  that  the 
same  might  be  declared  n,ill  and 
void,  both  of  which  motions  were 
denied.     Held  (1),   that  the  order 
denying  the  motion  to  cancel  the 
entry  in  the  clerk's  office  was  cor- 
rect; (2),  that  the  plaintiff  should 
be  allowed  to  amend  his  complaint 
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upon  payment  of  all  costs  of  the 
action  up  to  the  time  of  this  appeal. 
(Remain  agt.  Garth,  3  Hun,  214.) 

Of  foreclosure  by  default  —  what 
must  be  shown  in  order  to  have  it 
opened.  (See  Powers  agt.  Trenor,  3 
Hun,  3.) 

For  costs  —  lien  of  attorney  upon. 
(See  Lesher  agt.  Roessner,  3  Hun, 
217.) 

"  Secured  on  appeal  "  —  preference 
of  subsequent  mortgage  in  distri- 
bution of  surplus  moneys.  (See 
Union  Dime  Savings  Institution  agt. 
Duryea,  3  Hun,  210 ) 

In  action  against  receiver  personally 

—  when  may  be  amended  on  ap- 
peal so  as  to  be  against  defendant 
as  receiver  only.    (See  Camp  agt. 
Barney,  4  Hun,  373.) 

Conclusive  as  to  matters  adjudicated 

—  when    not  invalidated  by  ne- 
glect to  enforce  right  by  writ  of 
possession.    (See  Cagger  agt.  Lan- 
sing 4  Hun,  812.) 

On  referee's  report  as  to  amount  due 
in  foreclosure  action — how  irreg- 
ularity in,  corrected — remedy, 
where  referee  was  not  duly  ap- 
pointed by  judgment  to  make  sale. 
(See  Waldbndge  agt.  James,  4  Hun, 
793.) 

Notice  of  entry  of,  required  by  sec- 
tion 348  of  Code  before  com- 
mencement of  action  upon  under- 
taking—  when  sufficient.  (See 
Roger*  agt.  Schmersahl,  4  Hun, 
623.) 

7.  The  decision  of  a  general  term 
determining  and  settling  the  prin- 
ciples and  the  rule  governing  a 
case,  but  directing  further  proceed- 
ings to  make  them  effective  and  to 
perfect  the  judgment,  does  not 
become  operative  as  a  final  deter- 
mination of  the  rights  of  the  par- 
ties, for  the  purpose  of  an  appeal 
to  this  court,  until  such  subsequent 


proceedings    are    taken.     (Catlin 
agt.  Orissler,  57  N.  Y.  R.,  363.) 

8.  A  judgment   founded   upon  an 
order  taken  by  default  is  not  ap- 
pealable.    (Innes  agt.    PurcelL  58 
N.  T.  R.,  388.) 

9.  In  a  foreclosure  action  a  motion 
that  defendant's  answer  be  made 
more  definite  and  certain  was  op- 
posed by  him,  but  was  granted; 
the  order  directing  the  answer  to 
be  stricken  out  in  case  it  should 
not  be  amended.    In  lieu  of  such 
direction,  by    stipulation  of   the 
parties,    a    clause    was    in&erted 
"  that  plaintiff  have  leave  to  move 
for   judgment  for  want  of  such 
answer."    The  answer  not  having 
been  amended,    plaintiff    moved 
upon  notice  that  the  answer  be 
stricken  out  and  for  judgment. 
This  motion  was  granted  by  de- 
fault and  judgment  was  perfected 
as  upon  a  failure  to  answer.  Held, 
that  the  judgment  was  not  ap- 
pealable.    (Id.) 

When  it  will  not  be  disturbed  on 
appeal,  although  informal.  (See 
Plait  agt. Plait,  58  N.  Y.  R.  [Mem,], 
646.) 


JUDGMENT-ROLL. 

1.  Where  an  order  has  been  made  at 
special  term  overruling  a  de- 
murrer, with  leave  to  defendant  to 
answer  within  twenty  days  on  pay- 
ment of  costs,  which  order  has 
been  affirmed  at  the  general  term, 
and  plaintiff  has  entered  judgment, 
but  has  failed  to  file  an  affidavit 
showing  defendant's  failure  to 
answer,  held,  that  the  court  may 
allow  the  roll  to  be  amended,  by 
adding  such  affidavit,  and,  as  a 
condition  thereof,  may  direct  the 
judgment  to  be  entered  as  of  the 
day  such  amendment  is  made. 
(Tradesmen's  National  Bank  agt. 
McFeely,  3  Hun,  699.) 
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JUDICIAL  ACTS. 

Justice  of  peace  —  when  not  liable 
in  action  for  false  imprisonment 
for  issuing  warrant  on  defective 
affidavit.  (See  Harrison  agt.  Clark, 
4  Hun,  685.) 


JURISDICTION. 

1.  This  court  has  no  jurisdiction  of 
an  action  brought  therein  for  the 
recovery  of   money  only,  where 
the  defendant  is  not  a  resident  of 
the  city  of  New  York,  nor  served 
with  process  therein.    (Fowle  agt. 
Covert,  ante,  120.) 

2.  Proceedings  upon  attachment  of 
defendant's    property,  order    for 
publication  and  service  by  mail, 
and  judgment  thereon,  set  aside 
as  irregular.     (Id.) 


JURORS. 

1.  The  provisions  of  the  Revised 
Statutes  (sec.  54,  art.  4,  chap.  7  of 
2  R.  S.),  only  authorize  the  sum- 
moning of  the  talesmen  for  a  single 
cause,  ready  and  moved  for  trial. 
They  do  not  authorize  the  sum- 
moning of  jurors  to  serve  for  the 
whole  term,  and  this  statute  is  so 
far  modified  by  chapter  210  of  the 
Laws  of  1861,  that  the  summoning 
of  talesmen  from  the  bystanders 
can  only  be  done  by  consent  of  the 
parties;  otherwise  the  panel  of 
jurors  must  be  filled  by  drawing 
from  the  box  of  jurors  of  the  city 
or  town  where  the  court  is  held. 
The  act  of  1861  is  not  affected  by 
chapter  409  of  1870,  or  chapter  16 
of  1871  (Shield*  agt.  Niagara 
Savings  Bank,  3  Hun,  477.) 


JURY. 

1.  In  cases  where  an  express  agree- 
ment is  proved,  it  is  not  admissi- 
ble for  a  jury  to  imply  an  agree- 


ment of  the  same  nature  and  effect. 
(Starr  agt.  Winegar,  8  Hun,  491.) 

2.  Chapter  427  of  the  Laws  of  1873, 
providing    for    the    trial    of    all 
challenges  by  the  court,  and  chap- 
ter 475  of    1872,   providing  that 
the  previous  formation  or  expres- 
sion of  an  opinion,  &c.,  in  certain 
cases  shall  not  disqualify  a  person 
summoned    as  a  juror,  are    not 
obnoxious   to    any  constitutional 
provision,  the  mode  and  manner 
of  the  selection  of  a  jury  being 
matters  of  legislative  control.    If 
it  were  otherwise,    the    question 
cannot  be  inquired  into  on  the  re- 
turn to  a  writ  of  habeas  corpus. 
(People  ex  rel.  Tweed  agt.  Liscomb, 
3  Hun,  760.) 

When  cannot  act  upon  their  own 
knowledge  of  facts  not  proved. 
(See  Lenahan  agt.  People,  3  Hun, 
164.) 

Submission  of  issue  to  —  when  party 
cannot  avail  himself  of  informal- 
ity therein  on  appeal  —  right  of 
court  to  aid  of.  (See  Zimmerman, 
agt.  Schoenfeldt,  3  Hun,  692.) 

Judges  both  of  law  and  fact,  in 
statutory  proceedings  for  reassess- 
ment of  damages  for  laying  out 
highway — justice  of  peace  not  re- 
quired to  charge.  (See  People  agt. 
Bldredge,  3  Hun,  541.) 

3.  An  action  in  the  nature  of  a  quo 
warranto,  brought  by  the  attorney- 
general  in  the  name  of  the  people 
of  the  state,  under  the  provisions 
of  the  Code  (sees.  432,  440),  to  try 
the  title   to  a  corporate  office  to 
which  there  are  several  claimants, 
is  one  of  legal,  not  equitable,  cog- 
nizance, and  the  issues  therein  are 
strictly  legal  ones.    (People  agt.  A. 
&  S.  R.  R.  Co.,  57 N.  Y.  R.,  161.) 

4.  The  trial  of  such  issues,  there- 
fore, by  a  jury,   is  the  constitu- 
tional right  of  the  parties.    (Id.) 

5.  If,  with  such  a  cause  of  action, 
other  equitable  causes  of  action 
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are  united,  all  must  be  tried  by  a 
jury,  unless  a  jury  trial  is  waived. 
[Id.) 

6.  Whether  a  party  can  be  precluded 
of  his  right  to  a  jury  trial  in  any 
other  manner  than  those  pointed 
out  by  the  Code  (sec.  266),  i.  e.,  by 
failing  to  appear  upon  trial,  by 
written  consent  filed,  or  oral  con- 
sent entered  on  the  minutes,  un- 
less it  be  by  failing  entirely  to 
object,  quaere.     (Id.) 

7.  He  cannot  be  deprived  of  his  con- 
stitutional   privilege    by  a    mere 
technicality.    (Id.) 


JUSTICE'S  COURT. 

1.  A  justice  of  the  peace  is  not  re- 
quired to  charge  the  jury  in  an 
action  tried  before  him.    (People 
agt.  Eldredge,  3  Hun,  541.) 

2.  The  plaintiff  brought  an  action  in 
the  justice's  court,  for  injuries  sus- 
tained by  his  wagon,  in  a  collision 
with  the  wagon  of  the  defendant. 
The  defendant  denied  the  com- 
plaint.    On  the  adjourned  day  the 
defendant    asked    to    amend   his 
answer,'  by  adding  thereto,  as  a 
defense,    that,    since    issue    was 
joined,  an  action  had  been  tried 
in  which  the  present  plaintiff  was 
defendant,    and     this     defendant 
plaintiff,  for   injury  done  to  the 
defendant's  wagon,  in  the  same 
collision,  and   in  that  action  the 
present  plaintiff  had  set  up,  by 
way  of  counter-claim,  the  damages 
sustained  by  him  in  such  collision, 
which   were   the    same    damages 
sought    to    be    recovered  in    the 
present  action.      The  justice   re- 
fused to  allow  the   amendment. 
Held,  that  the  setting  up  of  the 
new  matter  was  not  in  the  discre- 
tion of  the  justice,  but  the  right 
so  to  do  was  absolute,  and  the  jus- 
tice had  no  discretion  about  it. 
(Ryan  agt.  Lewis,  3  Hun,  429.) 

8.  Where,  in  an  action,  a  deed  is  put 
in  evidence  for  a  collateral  pur- 


pose, it  does  not  bring  in  question 
the  title  to  land.  (Clow  agt.  Van 
Loan,  4  Hun,  184.) 

4.  In  a  proper  case  the  statute  (Code, 
sec.    64,    sub.    11)    makes    it    the 
imperative     duty    of     a    justice 
to    grant    an    amendment    upon 
proper  terms.    The  word  ' '  may  " 
in    the    statute    means     "shall." 
(Wood  agt.  Shultis,  4  Hun,  309.) 

5.  An  execution  issued  by  a  justice 
of  the  peace  who  has  general  ju- 
risdiction  to  issue  executions  in 
his  court,    need    not   state   facts 
necessary  to  give  the  justice  juris- 
diction of  the  action  in  which  the 
judgment  upon  which  it  is  issued 
is  entered.    (Field  agt.  Parker,  4 
Hun,  MS.) 


JUSTIFICATION. 

Of  sureties  in  undertaking  on  ap- 
peal—  how  waived.  (See  Gopsitt 
agt.  Decker,  4  Hun,  625.) 


LACHES. 

1.  The  court  will  not,  on  affidavits 
to  open  a  judgment,  try  the  merits 
of  a  question  involving  the  owner- 
ship of  trust  property.    As  against 
trustees,  the  courts  are  never  dis- 
posed to  deprive  the  beneficiary  of 
his  right  to  be  heard.    (Dinsmore 
agt.  Adams,  ante,  238.) 

2.  The  objection  that  more  than  one 
year  has  elapsed  and  that  the  court 
has  no  power  to  open  a  judgment, 
cannot  prevail  in  all  cases.    There 
are  powers  above  and  beyond  the 
Code  that  the  court  possesses,  and 
in  a  proper  case  the  court  of  equity 
possesses  an  undoubted  right  to 
give  the  relief  asked.    (Id.) 

3.  The  court  will  not  favor  parties 
who,  having  a  knowledge  of  facts, 
lie  by  and  neglect  an  opportunity 
to  obtain  their  rights.    (Id.) 
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When  injunction  refused  on  account 
of.  (See  Van  Ranst  agt.  N.  T. 
College  of  Veterinary  Surgeons,  4 
Hun,  620.) 

Relaxation  of  costs  —  motion  for, 
denied  on  ground  of.  (See  Pen/field 
agt.  James,  4  Hun,  60.) 

In  presenting  check.  (See  S.,  B. 
&  N.  T.  R.  R,  Co.  agt.  Collins, 

57  N.  Y.R.  \_Mem~],  641.) 

4.  It  is  especially  where,  by  reason 
of  neglect  or  delay,  rights  have 
been  acquired  which  it  would  be 
unjust  to  disturb,  that  a  court  of 
equity  refuses  to  give  its  aid  in 
favor  of  an  equitable  claim  when 
a  less  period  than  the  correspond- 
ing one  fixed   by  the  statute  of 
limitations  has  elapsed.     The  ob- 
jection   of    laches    will    not    be 
readily   listened  to  where    there 
has  been   no  material  change  in 
the  situation  of  the  defendant  or 
in  the  subject-matter  of  the  action 
caused    by    or    growing    out    of 
plaintiff's  delay.     (Platt  agt.  Platt, 

58  N.  T.  It.,  646.) 

5.  Laches  cannot  be  said  to  exist 
where  a  party  is  ignorant  of  his 
rights,  or  where,  though  appre- 
hensive of  them,  there  is  such  an 
obscurity  in  the  transaction  that 
he  must,  with  painstaking,  gather 
the  facts  or  the  evidence  of  them 
upon  which  the  successful  pros- 
ecution of  the  action  must  depend. 
(Id.) 


LEASE. 

1.  If  a  lessor  intends  that  the  rent  of 
certain  premises  shall  be  at   the 
rate  of  a  certain  sum  the  first  year 
of  a  term  of  ten  years,  and  an  in- 
creased rent  thereafter,  he  should 
so  express  it.     ( Windsor  Hotel  Co. 
agt.  Hawk,  ante,  257.) 

2.  If  such  lessor  chooses  to  give  a 
lease  not  expressed   in  the  clear 
and  precise    language  ordinarily 


used  to  express  the  intention  of 
the  parties,  he  must  be  bound  by 
the  phraseology  he  uses.  (Id.) 


LIBEL. 

1.  The  constitutional  provision 
(sec.  8,  art.  1)  that,  in  cases  of 
libel,  "  if  it  shall  appear  to  the 
jury  that  the  matter  charged  as 
libelous  is  true,  and  was  published 
with  good  motives  and  for  justifi- 
able ends,  the  party  shall  be  ac- 
quitted," applies  only  to  criminal 
prosecutions.  In  civil  actions, 
where  the  truth  of  the  alleged 
libel  is  pleaded  in  justification,  it 
may  be  proved  as  a  complete  bar 
to  the  suit.  In  such  cases  the  mo- 
tive with  which  the  publication 
was  made  is  not  material.  The 
rule  is  the  same  in  slander  cases. 
(Oeorge,  the  Count  Joannes,  agt. 
Jennings,  4  Hun,  66.) 


LIEN. 

Of  attorney  on  a  judgment  for  costs. 
(See  Lesher  agt.  Itoessner,  3  Hun, 
217.) 


LIS  PENDENS. 

A  lis  pendens  only  relates  to 
and  affects  voluntary  alienations 
of  property  pending  a  suit  in  re- 
spect to  it,  by  or  from  the  defend- 
ant therein,  and  in  no  way  affects 
independent  parties  asserting  ud- 
verse  rights  in  respect  to  it. 
(Becker  ngt.  Howard,  4  Hun,  359.) 


MANDAMUS. 

1.  A  peremptory  mandamus  will  not 
be  granted  requiring  the  board  of 
apportionment  of  the  city  and 
county  of  New  York  to  issue 
bonds,  in  pursuance  of  chapter 
583,  Laws  of  1871,  until  it  is  es- 
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tablisbed  that  a  debt  is  owing  to 
the  relator,  which  may  lawfully 
be  paid  out  of  the  proceeds  to  arise 
upon  the  sale  of  such  bonds.  A 
conceded  claim,  audited  and  al- 
lowed by  the  proper  authorities, 
would  be  sufficient  to  entitle  the 
relator  to  require  that  the  fund  for 
its  payment  should  be  raised,  but 
a  controverted  demand  can  justify 
no  proceeding  of  that  kind.  (Peo- 
ple agt.  Board  of  Apportionment,  3 
Hun,  11.) 

2.  Where  disputed  matters  of  fact 
arise  in  proceedings  by  way  of 
mandamus,  issues  of  fact  must  be 
formed  and  tried  by  a  jury,  in  all 
cases  where  the   existence    of   a 
long  account  may  not  require  the 
case  to  be  referred.     (Id.) 

3.  Where  the  right  to  a  mandamus 
depends  upon  disputed  facts,  the 
questions  arising  thereon  should 
not  be  decided  on  conflicting  affi- 
davits, but  issues  of  fact  should 
be  joined  and  tried  according  to 
the  course  of  the  common  law. 
(People  agt.  Green,  3  Hun,  208.) 

Will  be  issued  to  restore  person  to 
membership  in  corporation  from 
which  he  has  been  unjustly  ex- 
pelled. (See  People  agt.  N.  T. 
Benevolent  Society  of  Masons,  3 
Hun,  361.) 

When  issued  to  enforce  confirmation 
of  assessment  of  damages  for 
change  of  grade  of  street.  (See 
People  agt.  Green,  3  Hun,  755.) 

4.  Where,  after  the  adjournment  of 
a  board  of  town  auditors,  an  order 
is  granted  requiring  them  to  show 
cause  why  a    mandamus  should 
not  be  allowed  to  compel  them  to 
allow  a  claim  of  the  relator,  the 
adjournment  will  prevent  the  en- 
forcement of  the  peremptory  writ 
against  the  members  thereof;  but 
where  such  writ  will  lie,  it  may 
issue  to  be  enforced  at  the  next 
lawful    meeting    of    the    board. 
(People  ex  rel.  Wells  agt.  Board  of 
Audit,  4  Hun,  94.) 


5.  It  is  not  every  variation  between 
an  alternative  and  a  peremptory 
writ   of     mandamus    which   will 
cause  the  latter  to  be  set  aside. 
Where  the  substance  of  the  two 
writs  is  the  same,  both  command- 
ing the  doing  of  the  same  act,  but 
differing  in  some  immaterial  mat- 
ter of  detail  as  to  the  method  of 
doing  it,  and  where  the  act  is  one, 
defendant  is  legally  obligated  to 
do,  and  the  variance  is  to  his  ease 
not  to  his  distress,  the  peremptory 
writ  will  be  sustained.     (People  ex 
rel.  agt.  D.  &  C.  R.  R.  Co.,  58  N. 
Y.  R.,  152.) 

6.  While  a  railroad  corporation  has 
a  discretion  as  to  the  manner  of 
performing  the  duty  imposed  upon 
it  by  the  general  railroad  act  (sub. 
5,  sec.  28,  chap.  140,  Laws  of  1850)  of 
restoring    a    highway    across    or 
along  which  its  road  has  been  con- 
structed, the  discretion  is  a  minis- 
terial one;   the  act  of  restoration 
must  be  done,  as  to  this  there  is 
no  discretion.     If  it  elects  a  man- 
ner which  proves  ineffectual  and 
yet  it  claims  to  have  performed  its 
duty,  and  the  aid  of  the   court  is 
invoked  by  the  commissioners  of 
highways  to  compel  by  mandamus, 
the  performance,    the    court  has 
power  to  and  should  point  out  in 
the  writ  in  what  the  corporation 
has  failed  and  to  direct  particu- 
larly what  must  be  done  so  that  it 
may  not  fail  again.     (Id.) 

7.  The  duty  of  restoration  so  im- 
posed carries  with  it  the  necessary 
powers    for    that     purpose,    and 
among  them   the   power    to  take 
lands  compulsorily    where  a  re- 
moval or  a  change  of  the  highway 
is  necessary;    and   to   accomplish 
this  such  lands  must  be  acquired. 
(Id.) 

8.  A  writ  of  mandamus,  therefore, 
directing  such  removal  is  not  sub- 
ject to  the  objection  that  it  com- 
mands an  impossibility  or  an  un- 
lawful act.     (Id.) 

9.  It  seems,  that  if,  in  proceedings  to 
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take  the  lands  compulsorily,  the 
corporation  should  be  defeated 
upon  the  merits,  not  from  their 
own  default  or  miscarriage,  this 
would  be  a  good  answer  if  it  were 
proceeded  against  for  contempt  in 
not  obeying  the  writ.  (Id.) 

10.  In  proceedings  by  mandamus  to 
compel  a  railroad  corporation  to 
restore  a  highway,  the  court  ad- 
judged and  commanded  that  the 
track  of  the  highway  for  travel, 
at  a  certain  specified  place,  for  a 
short  distance,  should  be  changed 
from  one  side  of  the  railroad  track 
to  the  other  so  as  to  avoid  the  ne- 
cessity and  danger  of  two  cross- 
ings.   Held,  that  this  was  not  a 
discontinuance    of  the    highway 
but  that  for  all  practical  uses  and 
purposes  it  remained    the  same, 
and  that  the  change  was  within 
the  power  of  the  court  to  direct. 
(Id.) 

11.  The  authorities  upon  the  question 
of  variance  between  an  alternative 
and  peremptory  writ,  and  as  to  the 
proper  form  of  the  writ,  collated 
and  distinguished.     (Id.) 

12.  Upon    return   to  an   alternative 
writ  of  mandamus,  an   order  of 
reference  was  entered  by  consent 
"  to  hear  and  determine  the  whole 
issues  of  fact  in   the  case."    The 
report  of  the  referee  stated   his 
findings  of  fact,    and   his  report 
was  accompanied  by  the  evidence. 
Both  parties  were  heard  thereon 
as  well  as  on  the  report,  without 
objection;  and  the  justice  holding 
the  special  term,  attended  by  the 
attorneys  of  the  respective  parties, 
viewed  the  premises  in  question, 
without  objection.    In  his  decision 
he  disregarded  some  of  the  ref- 
eree's findings  of  fact.     Held,  that 
if  the  order  should  be  interpreted 
as  directing  a  report  of  the  facts, 
and  thus,  as  having  the  effect  of  a 
special  verdict  (Ccxk;  sec.  272),  leav- 
ing nothing  for  the  court  but  the 
determination  of  questions  of  law, 
vet  the  parties  having  dealt  with 
it  differently,  such  an  effect  could 
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not  be  claimed  for  it  upon  appeal. 
(Id.) 

13.  The  provision  of  the  act  of  1873, 
extending  and  defining  the  civil 
jurisdiction  of  the  court  of  com- 
mon pleas  for  the  city  and  county 
of  New  York,  and  certain  other 
city  courts  (sec.  1,  eJuip.  239,  Lawsof 
1873),  which  gives  to  the   courts 
therein  named  original  jurisdiction 
in    law    and    equity,    concurrent 
and  coextensive  with  the  supreme 
court,  in  all  civil  actions  and  in 
all  special  proceedings  of  a  civil 
nature,  includes    proceedings  by 
mandamus.     (People  ex  rel.  Ryan 
agt.  Green,  Comptroller,  &c. ,  58  N. 
Y.  R,  295.) 

14.  The  legislature  is  not  prohibited 
by  the  state  constitution  from  con- 
ferring the  power  upon  said  courts 
to  issue  such  writ  directed  to  any 
inferior    court,    body  or    person 
within  its  territorial  jurisdiction 
on    such    subject-matters    as  are 
within  the    scope  of    that  writ. 
(Id.) 

15.  Although  the  general  words  of 
said  statute,  so  far  as  they  may  be 
construed  as  attempting  to  give  to 
the  courts  named  therein   territo- 
rial jurisdiction,  coextensive  with 
the  supreme  court,  are  inopera- 
tive; so  far  as  they  confer  juris- 
diction over  new  subject-matter 
to  be  exercised  within  the  locality 
to  which  said  courts  are  confined 
by  the  constitution  and  subject  to 
the  power  of  the  supreme  court, 
expressly  reserved,  they  are  valid 
and  operative.    (Id.) 

16.  Accordingly,  field,  that  the  court 
of  common  pleas  for  the  city  and 
county  of  New  York  had  power 
to  issue  a  writ  of  mandamus,  di- 
rected to  the  comptroller  of  the 
city,  requiring  the  payment  of  the 
salary  of  relator,  as  deputy  clerk 
of  the  court  of  special  sessions 
for  the  city  and  county  of  New 
York.    (Id.) 
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17.  But  held,  that,  considering  the 
deputy    clerkship    as    a    county 
office,  a  writ  of  alternative  man- 
damus issued  in  such  case,  prior 
to  1874,  was  defective  in  not  aver- 
ring that  the.relator's  claim  for 
salary  had  been  audited  by  the 
board  of  supervisors  and  the  pro- 
per vouchers  therefor  examined 
and  approved  by  the  auditor  of 
the  finance  department  and  the 
comptroller.    (Id.) 

18.  Considering  the  relator  as  a  city 
officer  his  remedy  is  by  action 
against  the  city  and  not  by  man- 
damus.   (Id.) 

19.  A  want  of  averments  in  an  alter- 
native writ  of  mandamus  show- 
ing a  title  in  the  relator  to  the 
relief  sought,  although  the  objec- 
tion be  not  taken  in  the  return  to 
the  writ,  may  be  taken  advantage 
of  at  any  time  before  a  peremp- 
tory writ  is  awarded.    (Id.) 

Directing  payment  of  salary.  (See 
People  ex  rel.  agt.  Board  of  Trustees, 
58  N.  T.  B.  [Mem.],  654:.) 


MARINE  COURT. 

1.  Under  and  pursuant  to  the  act  of 
1874,  relative  to  the  marine  court 
of  New  York,  that  court  may  en- 
tertain supplemental  proceedings 
and  execute  its  own  judgments  in 
the  same  manner  as  other  courts 
of  record,  even  though  a  transcript 
of  the  docket  of  its  judgments  has 
been  filed  in  the  county  clerk's 
office.    Per  MONELL,  C.  J.    (Hoi- 
brook  agt.  Orgler,  ante,  289.) 

2.  Before  that  act  marine  court  judg- 
ments   over  twenty-five    dollars, 
after  being  docketed  in  the  county 
clerk's  office,  were,  in  effect,  judg- 
ments of  the  court  of  common 
pleas,  and  the  judges  of  the  latter 
court  -had  exclusive  jurisdiction. 
Per  MONELL,  C.  J.     (2d.) 


MARRIAGE. 

1.  Where  a  marriage  contract  is 
found,  upon  due  proof,  to  have 
been  procured  by  deception  and 
fraud,  it  will  be  declared  void. 
(Meyer  agt.  Meyer,  ante,  311.) 


MECHANIC'S  LIEN. 

1.  Where  it  appeared  from  the  find- 
ings of  the  jury  that  the  sum  due 
the  plaintiff,    claimant,  was  less 
than  the  balance  between  the  pay- 
ments made  by  the  owner  to  the 
contractor,  and  the  amount  earned 
by  the  contractor,  the  plaintiff  was 
entitled  to  receive  out  of  that  sum 
the  amount  of  his  lien  as  claimed. 
(Drake  agt.  O'Donnell,  ante,  25.) 

2.  Where  the  jury  found  that  the 
contractor    was    prevented    from 
completing  the  contract  by  the  act 
of  the  owner,  the  latter  not  being 
in  a  situation  to  insist  upon  the 
strict  and  literal  terms  of  the  con- 
tract, the  result  of  such  finding 
did  not  affect   the  claim  of  the 
plaintiff  unfavorably.    (Id.) 

3.  Where  the  material  men  were,  in 
pursuance  of  the  agreement  with 
the  contractor,  to  deliver  the  ma- 
terials called  for  by  the  plans  and 
specifications,  and  were  to  receive 
therefor  a  gross  sum,  alter  all  had 
been  delivered,  the  materials  could 
not    be    deemed    to    have    been 
"  furnished  "  within  the  meaning 
of  the  act,  before  the  expiration 
of  three  months,  when  notice  of 
the  lien  must  be  filed,  although  a 
large  portion  had  been  delivered 
previous  to  that  time.    (Haden  agt. 
Suddensick,  ante,  241 .) 

4.  A  notice  of  lien  filed  at  noon  on 
the  ninth  of  the  month,  does  not 
expire  until  the  ninth  of  the  same 
month  in  the  succeeding  year,  as  it 
respects    a  renewal  of   the  lien. 
(Id.) 

5.  Where  therefore  the  plaintiffs  did 
not  have  the  whole  of  the  day  on 
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which  the  lien  notice  was  filed  to 
bring  their  action  or  proceeding 
to  foreclose  said  lien,  the  day  of 
filing  should  be  excluded,  and  the 
last  day  on  which  the  same  could 
be  continued  should  be  included. 
(Id.) 

6.  The  notice  to  foreclose  mechanics' 
liens,  required  by  section  5,  chap- 
ter 500,  Laws  of  1863,  must  con- 
tain a  statement  of  all   the  liens 
filed  by  lienors  other  than  plaintiff, 
the  amount  thereof  and  the  times 
of  filing  such  liens.    (Oti#  BrotJiers 
&  Go.  agt.  Voorhis,  ante,  273.) 

7.  An  omission  of  this  character  is 
fatal,  and    cannot    be  cured    by 
amendment.     The  court  does  not 
get  jurisdiction,  and  the  proceed- 
ings must  be  dismissed.     (Id.) 

8.  Any  party  on  whom  the  notice  is 
served  may  make   the  objection; 
but  a  general  appearance  or  pro- 
ceeding in  the  matter  is  a  waiver 
of  the  objection.    (Id.) 

9.  A  notice  of  lien  filed  under  the 
statute  relating  to  liens  in  Kings 
county,  which  gives  the  name  of 
the  owner  of  the    property  who 
has  contracted  to  sell  it  to  the  party 
who  made  the  contract  with  the 
lienor,  sufficiently  describes    the 
owner  within  the    provisions  of 
that  statute.     (Riley  agt.  Watson, 
8  Hun,  568.) 

10.  A  proceeding  under  and  as  pre- 
scribed by  the  mechanics'  lien  law 
of  1851,  for  the  city  and  county  of 
New  York    (chap.   512,  Laws  of 
1851,  amended  by  chap.  404,  Laws 
of  1865)  for  the  enforcement  of  a 
lien  created  under  the  provisions 
of  said  act,   was   not  an   action 
within  the  meaning  of  the  Code 
(sec.  2),  but  a  special  proceeding. 
(Ilattahan  agt.  Herbert,  57  N.  T.  M., 
409.) 

11.  Accordingly  held,  that  the  pro- 
vision of  the  Code  (sec.  Ill)  direct- 
ing that    "  every  action   must  be 
prosecuted  in  the  name  of    the 


real  party  in  interest,"  &c.,  did  not 
apply  to  such  proceedings ;  but 
that,  in  case  of  an  assignment  by 
a  lienor  before  the  commencement 
thereof,  they  were  properly  prose- 
cuted in  his  name  for  the  benefit 
.of  the  assignee.  (Id.) 

12.  Under  said  act,  as  amended  in 
1855,  a  personal  judgment  against 
a  party  personally  liable  for  the 
amount  found    due  was  proper. 
(Id.) 

13.  The  fil  ing  of  a  notice  of  lien  which 
had  ceased    to  be   operative   for 
want  of  enforcement,  was  no  bar 
to  the  enforcement  of  one  subse- 
quently   filed  and  in  no  manner 
affected  it.     (Id.) 

14.  The  mechanics'  lien  law  for  the 
city  of  New  York,  of  1863  (chap. 
500,  Laics  of  1863),  has  no  retro- 
active operation ;  it  repealed  the 
old  act  as  to  all  liens  subsequently 
created,  but  continued  it  in  force 
as  to  existing  liens  (Dwioiix  and 
GRAY,  (7(7.,  dissenting).      (Fitzpat- 
rick  agt.  Boykin,  57  N.  T.  R.,  433.) 

15.  Accordingly,  held  (DwiaiiT  and 
GRAY,  CO.,   dissenting),    where  a 
notice  of  lie*  was  filed  under  and 
as  required   by   the  act  of  1851 
(chap.  513,  Laws  of  1851),  and  pro- 
ceedings were  commenced  to  en- 
force the  lien  prior  to  the  act  of 
1863  taking  effect,  that  the  provi- 
sion of  thelatteract  (sec.  11)  that 
"liens  shall,  in   all  cases,  cease 
after  one  year,  unless  by  order  of 
the  court  the  lien  is  continued," 
&c.,  did  not  apply;  but  that  the 
lien  continued  after  the  expiration 
of  the  year  and  until  the  rendition 
of  judgment.     (Id.) 


MISDEMEANORS. 

Jurisdiction  of  special  sessions  of 
New  York  over  —  several  may  be 
joined  in  one  indictment  and  sen- 
tence pronounced  for  each.  (See 
People  ex  rel.  Tweed  agt.  Liscomb, 
3  Hun,  700.) 
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MORTGAGE. 

1.  Chapter  365,  of  1862,  as  amended 
by  chapter  798,  of  1868,  as  amend- 
ed by  chapter  551,  of  1873,  is  de- 
signed to  remove  an  existing  in- 
cumbrance  upon  real  estate,  which 
has  been  paid  in  fact  and  not  by 
mere  presumption  of  law.  When 
a  remedy  is  given  by  statute  all 
the  requirements  imposed  by  it 
'  must  be  complied  with.  (Matter 
of  Townsend,  4  Hun,  31.) 


MORTGAGE  FORECLOSURE. 

1.  An  action  to  foreclose  a  mortgage 
upon  real  estate,  unless  referred 
for  trial,  is  triable  at  a  special  term, 
in  the  county  where  the  premises 
are    situated    only.      (Gould  agt. 
Bennett,  ante,  57.) 

2.  The  judge  who  holds  the  special 
term  has  no  authority  to  adjourn 
the  trial  to  his  chambers  in  another 
county.     And  where  the  trial  is 
partially  had  in  the  latter  county, 
it  does  not  cure  the  error  fr>r  the 
judge  to  adjourn  the  proceedings 
back  to  the  special   term  in  the 
former  county  for  further  trial  and 
decision.    (Id.) 

8.  Appearance  by  attorney  is  equiva- 
lent to  personal  service  in  the 
county  in  conferring- jurisdiction 
upon  this  court.  (Schmalholz  agt. 
Polhaus,  ante,  59.) 

4.  Where    the    mortgagor    of    real 
estate  has  parted  with  the  equity 
of  redemption  in  the  mortgaged 
premises,  he  is  not  a  proper  party 
to  a  motion  by  the  purchaser  at 
the  foreclosure  sale,  to  set  aside 
the  sale  for  defect  of  title.     (Id.) 

5.  Neither  is  the  mortgagor's  wife, 
who  never  executed  the  mortgage 
—  the  sale  being  made  expressly 
subject  to  her  inchoate   right  of 
dower,   a  proper  party  to   such 
motion.    (Id.) 


6.  Where  no*  pretense  of  fraud  on 
the  part  of  the  purchaser  is  shown, 
and  where  the  inadequacy  of  price 
set  up  by  the  defendant,  who  had 
failed  on  a  former  sale  to  complete 
his  purchase  at  a  far  less  price,  and 
the  efforts  to  sell  having  produced 
the  present  amount  bid,  together 
with  the  small  difference  set  up  as 
the  inadequacy,  held,  no  cause  for 
setting  aside  the  sale.    (Burchell 
agt.  Voorhis,  ante,  247.) 

7.  On  the  foreclosure  of  mortgaged 
premises,  where  it  appears  after 
the  sale  that  a  mortgage  executed 
by  a  grantee  of    the  mortgaged 
premises,    whose    deed    had   not 
been  recorded,  and  an  assignment 
of  the  mortgage  to  a  person  who 
was  not  made  a  party  to  the  fore- 
closure had  been  recorded  before 
the  filing  of   the  notice  of  pend- 
ency of  the  action  —  neither  the 
plaintiff  nor  his  attorneys  having 
actual  notice  of  this  mortgage  or 
assignment :     (Kipp  agt.  Brandt, 
ante,  358.) 

8.  Held,  that  all  such  incumbrancers 
were  foreclosed  by  the  judgment 
in    the    action,     notwithstanding 
they  were  not  made  parties  thereto. 
(Id.) 


MOTIONS  AND  ORDERS. 

1.  A  party  seeking  by  motion  to  ob- 
tain further  findings  from  a  referee 
should  clearly  specify  the  point 
upon  which  he  desires  the  referee 
to  pass,  and  should  show  that  a 
finding   thereon,  if  in  his  favor, 
would  necessarily  affect  the  judg- 
ment, and  that  there  was  evidence 
upon    which    the    referee    might 
justly  have  so   found.    (Tollman 
agt.  Bresler,  58  N.  Y.  R.,  123.) 

2.  If  the  point,  and  the  evidence 
which  it  is  claimed  would  support 
a  finding  thereon  in  favor  of  the 
moving  party,  is  thus  presented, 
and  the  motion  is  denied,  the  de- 
nial   must    be    based    upon    the 
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opinion  of  the  court  that  there  was 
no  evidence  to  sustain  such  a  find- 
ing, or  that,  if  made,  it  would  not 
have  varied  the  result.  In  either 
case  a  question  of  law  is  presented, 
reviewable  in  this  court.  (Id.) 

3.  Where  an  order  which  affects  a 
substantial  right  is  made  at  special 
term  the  party  affected  is  entitled 
to  have  the  question  reviewed  by 
the  general  term,  although  it  in- 
volves questions  of  discretion ;  and 
a  refusal  by  the  latter  to  entertain 
the    appeal,  and   pass    upon  the 
merits,  is  an  error  of  law  review- 
able  in  this  court.    (Han,  F.  Ins. 
Co.  agt.  Tomlinson,  58  N.  T.  R, 
215.) 

4.  Accordingly  field,  that  an  order  of 
general  term  dismissing  an  appeal 
from  a  special  term  order  giving 
plaintiff  leave  to  bring  an  action 
upon  a  judgment,  was  error,  and 
was  reviewable  here.     (Id.) 

5.  An  order  appointing  a  receiver  of 
a  railroad  company  directed  him, 
among  other  things,  to  pay  debts 
"  owing  to  the  laborers  and  em- 
ployes     of   the    company,    "for 
labor  and  services  actually  done 
in  connection  with  that  company's 
railways."    Held,  that  it  included 
a  claim  of  counsel  for  professional 
services  rendered  by  him  on  em- 
ployment of  the  company,  in  liti- 
gations relating  to  the  railway,  its 
interests  and    business    (GROVEH, 
ANDREWS  and  JOHNSON,  JJ.,  dis- 
senting).   (Ourney  agt.   At.  &  O. 
W.  R.  Co.,  58  N.  T.  R.,  358.) 

6.  The  provision  of  the  Code  (sec.  401, 
sub.   7),  providing   a  compulsory 
method  for  obtaining  the  affidavit 
of  a  person  necessary  to  be  used 
upon  a  motion,  does  not  include 
the  parties  to  the  action ;  nor  is  a 
party  compelled  to  submit  to  an 
examination  before  a  referee  where 
a  question  of  fact  arises  and  a  ref- 
erence is  ordered,  upon  an  appli- 
cation for  a  discovery  of  books  and 
papers  (Sec.  271,  sub.  3).      (King 
agt.  Leighton,  58  N.  T.  R.,  383.) 


7.  A  party  to  an  action  cannot  be 
compelled  to  submit  to  an  exam- 
ination at  the  instance  of  the  ad- 
verse party,  save  as  a  general  wit- 
ness in  the  cause,  as  prescribed  by 
the  Code  (Sees.  389-397).    (Id.) 

8.  Where,  upon  due  notice  of  mo- 
tion, an  order  is  granted  by  default, 
an  application  to  open  the  default 
and  for  a  rehearing  is  addressed  to 
the    discretion    of    the    supreme 
court,  and  its  determination  can- 
not   be  reviewed    here.      (Miller 
agt.  Tyler,  58  N.  Y.  R.,  477.) 

9.  Upon  a  mortgage  given  prior  to 
the  passage  of  the  legal  tender  act 
a  judgment  of  foreclosure  was,  in 
the  usual  form,  perfected  in  1867. 
In  June,  1870,  upon  motion  of  the 
plaintiff  and  notice  to  the  defend- 
ants who  appeared  (among  them 
the    appellants),    an    order    was 
granted  by  default  amending  the 
judgment  by  making  the  principal 
and  interest  payable  in  coin.     In 
September  the  amount  of  the  judg- 
ment was  paid  in  accordance  with 
its  terms  as  amended.     In  Septem- 
ber, 1871,  the  appellants  moved  to 
vacate  said  order  and  that  plaintiff 
pay  back  the  premium  upon  the 
gold    paid,    which    motion    was 
denied.     Held,  that  the  judgment, 
as  modified,   was  regular,  and  if 
erroneous  could  only  be  corrected 
on  appeal,  from  which  the  appel- 
lants were  precluded  by  allowing 
the  amendment  by  default;  that 
the  application  was  to  the  favor  of 
the  court  and  addressed  to  its  dis- 
cretion, and   that  the  order  was 
not  appealable.     (Id.) 

10.  Whether  the  supreme  court  had 
power  to  grant  the  motion,  quaere. 
(Id.) 

11.  It    seems,    that,    conceding    the 
•    power,  it  must  be  an  extreme  case 

which  would  justify  a  court  in  so 
varying  the  contracts  and  relations 
of  parties.  (Id.) 

12.  An  order  opening  a  sale  upon  a 
judgment   of  foreclosure   is   one 
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resting  in  the  discretion  of  the 
court  below,  and  is  not  appeala- 
ble to  this  court.  This  discretion- 
ary power  is  not  terminated  by 
an  order  confirming  the  report  of 
sale  and  the  delivery  of  the  ref- 
eree's deed  to  the  purchaser. 
(Cram  agt.  Stiger,  58  N.  Y.  B., 
625.) 

13.  The  fact  that  no  notice  of  the 
motion  was  served  upon  the  pur- 
chaser does  not  invalidate  the 
order,  where  he  had  actual  notice, 
and  appeared  and  contested  the 
motion.  (Id.) 


NEGLIGENCE. 

1.  It  is  a  rale  of  law  that  to  entitle 
a  party  to  recover  in  an  action  for 
negligence,  it  must  appear  that 
there  was  no  negligence  on  his 
part  contributing  to  the  injury, 
and  when  the  circumstances  prov- 
ed are  not  sufficient  to  justify  such 
a  finding,  no  recovery  can  be  had. 
(Sammon   agt.  2V.    Y.    &  Harlem 
R.B.  Co.,  ante,  348.) 

2.  Negligence  is  not  to  be  presumed 
against  the    deceased    any  more 
than  against  the  defendant,  but  it 
is  an  affirmative  fact  to  be  made 
to  appear  by  the  plaintiff.    If  the 
circumstances  are  such  that  it  may 
be  fairly  inferred,  the  inference 
must  be  made  by  the  jury  and  not 
the  court.     (Id. ) 

3.  Where  the  evidence,  in  an  action 
against  a  railroad  company,  shows 
satisfactorily    that    the    accident 
within  the  rule  of  law,  by  which 
the  deceased  lost  his  life  was  at- 
tributed to  a  fellow  servant  in  the 
employ  of  the  company,  the  com- 
pany is  not  liable.     (Id.) 


NEW  TRIAL. 

1.  A  motion  at  general  term,  under 
section  268  of  the  Code,  for  a  new 
trial,  where  the  decision  to  be  re- 


viewed is  interlocutory  and  pro- 
vides for  a  reference,  should  be 
made  before  proceeding  with  the 
reference  directed  by  the  interlo- 
cutory order.  (Church  agt.  Kidd. 
3  Hun,  254.) 

2.  In  equity  actions  the  court  will 
always  look  at  the  entire  case  and 
see  whether  substantial  justice  has 
been  done,  and  where  that  appears 
it  will  affirm  the  judgment,  not- 
withstanding the  admission  of  tes- 
timony which,  in  ordinary  actions 
at  law,  might  have  necessitated  a 
new  trial.     (Id.) 

3.  It  is  not  error  to  deny  a  motion 
for  a  new  trial  when  no  grounds 
for  it  are  stated;  nor  will  the  ap- 
pellate court  entertain  questions 
raised  there  for   the    first    time. 
(George,  tlie   Count   Joannes,  agt. 
Jennings,  4  Hun,  66.) 

4.  Although  courts  of  equity  may 
and  will,  in  proper  cases,  grant  a 
new  trial  in  suits  in  which   the 
judgment  binds  the  plaintiff  as  to 
his  inheritance  in  analogy  to  the 
statutory  right  of  a  defeated  party 
in  action  of  ejectment,  yet  such 
rule  does  not  apply  to  an  action 
brought  by  an  heir  at  law  against 
the  widow  of  his  deceased  father 
to  have  the  marriage  declared  void 
on  account  of  the  lunacy  of  the 
father  at  the  time  of  the  marriage, 
as  a  judgment  therein  sustaining 
the  marriage,  does  not  defeat  the 
plaintiffs  rights  as  heir,   but  at 
most  merely  suspends  his  posses- 
sion of  a  portion  of  the  estate  for 
life  of    the  defendant.     (Banker 
agt.  Banker,  4  Hun,  259.) 

The  proceeding  to  obtain  new  trial 
for  inadequate  damages  is  same  as 
that  for  excessive  damages.  (See 
Carpenter  agt.  Beare,  4  Hun,  509.) 

When  appeal  from  judgment  of 
county  court  may  be  taken,  with- 
out first  moving  for  new  trial. 
(See  Beatty  agt.  Myers,  4  Hun,  266. ; 
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When  no  motion  for,  has  been  made, 
question  of  fact  will  not  be  con- 
sidered on  appeal.  (See  Nat.  State 
Bank  agt.  Rising,  4  Hun,  793.) 


NON-RESIDENT. 

1.  To  obtain  an  order  for  publica- 
tion against  a  non-resident  defend- 
ant three  facts  must  be  made  to 
appear  to  the  court  or  judge  grant- 
ing the  same:  1st   That  the  de- 
fendant cannot,   after   due  dili- 
gence, be  found  within  the  state. 
3d.  That  a  cause  of  action  exists 
against  such  defendant,  or  that  he 
is  a  proper   party  to  an  action 
relating  to  real  property  in  this 
state;    3d.  That  the  defendant  is 
not  a  resident  of  the  state.    (Bixby 
agt  Smith,  ante,  50.) 

2.  The  Code  has  created  no  rule  that 
authorizes  service  of  a  summons 
by  publication    because   the  de- 
fendant is  a  non-resident,  but  be- 
cause, being  such  non-resident,  he 
cannot,   after   due    diligence,   be 
found  within  the  state.    (Id.) 

3.  It  does  not  require  more  than  a 
prima  facie  case  to  shift  the  bur- 
den of  proof  upon  the  defendant, 
where  his  actual  residence  is  a  fact 
peculiarly  within  his  own  knowl- 
edge, although  the  burden  of  proof 
to  show  that  he  had  resided  out  of 
the  state  was  originally  upon  the 
plaintiff.     (Dederich  agt.  McAllis- 
ter, ante,  351.) 

4.  The  place  of  business  of  a  party 
need  not  necessarily  be  his  place 
of  residence;    but  long-continued 
business  at  a  particular  place,  is  in 
the  absence  of  any  thing  to  the 
centrary,   presumptive    evidence, 
and    devolves     upon     the    party 
against  whom    the    presumption 
arises  the   burden   of  overcoming 
it.     (Id.) 

NONSUIT. 

1.  When  the  defendant,  at  the  close 
of  the  whole  evidence,  makes  an 


unavailing  motion  for  a  nonsuit 
which  is  followed  by  a  direction 
from  the  court  to  find  a  verdict 
for  the  plaintiff,  and  no  request  is 
made  by  the  defendant  to  submit 
any  question  of  fact  to  the  jury, 
the  defendant  is  held  to  have  ad- 
mitted that  only  questions  of  law 
are  involved.  If  the  defendant 
does  not  moye  for  a  nonsuit  or 
verdict,  and  judgment  is  directed 
for  the  plaintiff,  the  rule  is  other- 
wise. (Toad  agt.  Toad,  3  Hun, 
298.) 

2.  When  a  defendant  does  not  move 
for  a  nonsuit,  he  admits  that  the 
evidence  on  the  part  of  the  plain- 
tiff is  sufficient  prima  facie  to  jus- 
tify a  verdict  in  his  favor,  (floss 
agt.  Colby,  3  Hun,  546.) 

Should  be  granted  for  contributory 
negligence  only  in  very  clear 
cases.  (See  Borst  agt.  Lake  Shore 
&  Mich.  So.  R.  R.  Co.,  4  Hun,  346.) 


NOTICE. 

Recital  of  unrecorded  mortgage  in 
recorded  deed,  not  notice  to  sub- 
sequent incumbrancers.  (See  Cro- 
fut  agt.  Wood,  3  Hun,  571.) 

Of  entry  of  judgment  required  by 
section  348  of  Code,  before  com- 
mencement of  action  upon  under- 
taking —  when  sufficient.  (See 
Rogers  &gl.  SchmersaM,4tHun,  023.) 


1.  A  general  term  decision  reversed 
a  judgment  below  in  favor  of 
plaintiff  in  part,  and  directed  a 
reference  to  ascertain  the  amount 
to  be  paid  by  the  respondent  in 
consequence;  and  upon  the  com- 
ing in  of  the  report  of  the  referee 
a  further  judgment  was  made  and 
entered  June  6,  1872,  reciting  the 
former  decision,  confirming  the 
report  and  directing  the  payment 
of  the  amount  reported.  Plaintiff 
appealed,  stating  in  his  notice  of 
appeal  that  it  was  from  the  judg- 
ment of  June  6,  1872,  in  so  far  as 
the  same  reversed  the  judgment 
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below  and  directed  payment,  &c. 
Held,  that  the  appeal  was  in  effect 
and  fact,  from  the  actual  determi- 
nation of  the  general  term  as 
finally  adjudged,  and  that  the  no- 
tice was  sufficient.  (Catlin  agt. 
GWwfer,  57JV.  Y.  R,  363.) 

2.  Before  a  court  can  adjudge  the 
forfeiture  of  property  under  pro- 
ceedings in  rem,  the  owner  must 
have  actual  or  constructive  notice, 
otherwise  the  proceedings  are  void. 
(Tracey  agt.  Corse,  58  N.  T.  R., 
144.) 


NOTICE  OF  APPEAL. 

In  proceedings  for  opening  streets  — 
upon  whom  served.  (See  Matter 
of  Kingsbridge  Road,  4  Hun,  99.) 


NOTICE  OF  SALE. 

In  foreclosure  by  advertisement  — 
not  necessary  to  state  in,  that  sub- 
scribers have  lawful  right  or  au- 
thority to  foreclose  —  Notice, 
signed  by  executors  with  words 
"  executors,"  &c.,  after  their  names, 
is  sufficient.  (See  People  agt. 
Prescott,  3  Hun,  419.) 


NOTICE  OF  SUIT  PENDING. 

1.  The  pendency  of   an   action  in 
another    state    to   determine  the 
title  to  corporate  stock  is  not  con- 
structive notice  to  a  purchaser  in 
this  state  of  a  defect  in  the  title 
of  his    assignor,   and    does    not 
affect  the  title  acquired  by  him. 
(Holbrook  agt.  N.  J.  Z.  Co.,  57  N. 
T.  R.,  616.) 

2.  A  corporation  whose  certificate 
of  stock  is  outstanding,   cannot 
defeat  the  title  of  a  purchaser  in 
good  faith,  without  actual  notice, 
by  proof  of   the  pendency  of  an 
action  in  a  competent  court  of  this 
state,   to  determine   the  title  of 


the  original  holder  to  the  stock. 
Its  own  positive  statements  in  the 
certificate  cannot  be  overcome  by 
such  a  constructive  theoretical 
notice.  (Id.) 

8.  The  doctrine  of  Us  pendens  is  not 
applicable  to  corporate  stock;  it 
is  a  harsh  doctrine,  and  will  not 
be  extended  to  commercial  trans- 
actions. (Id.) 

4.  It  is  only  applicable,  in  any  event, 
while  the  action  is  pending;  as 
soon  as  final  judgment  is  perfected 
it  ceases  to  have  operation.  (Id.) 


OFFER  OF  JUDGMENT. 

1.  Where,  in  an  action  to  recover 
unliquidated  damages,  defendant 
serves  an  offer  of  judgment  under 
section  385  of  the  Code,  in  deter- 
mining whether  the  judgment  ob- 
tained   is    more    favorable    than 
that  offered,    interest    cannot  be 
added  to  the  sum  offered.  Defend- 
ant cannot,  by  offering  a  sum  less 
than  plaintiff  is  entitled  to,  and 
then  by  persisting  in  his  defense 
and  postponing  a  recovery  until 
that  sum,  with  the  interest  added 
to  it,  exceeds  the  recovery,  obtain 
the  benefits  of  that  section  as  to 
costs.     (Johnson  agt.  Catlin,  57  N. 
T.  R.,  652.) 

2.  In  an  action  for  the  recovery  of 
money,  defendant  served  an  offer 
of  judgment  under  section  385  of 
the  Code,  which  was  not  accepted. 
Plaintiff  obtained  judgment  for  a 
larger  amount;  this  was  affirmed 
at  general  term;    upon  appeal  to 
this  court  the  judgment  was  re- 
versed in   part   without   costs  to 
either  party  here.     The  judgment 
as  modified  was  less  favorable  than 
the  offer.     Held,  that  defendants 
were  entitled  to  costs  subsequent 
to   the  offer,  including    costs    of 
general  term,  and  that  an  order 
denying  general  term  costs  was  re- 
viewable  here.    (Sturgis  agt.  Spof- 
ford,  58  N.  T.  R.,  103.) 
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OFFICE  AND  OFFICER. 

1.  An  assignment  by  a  public  officer 
of  the  future  salary  of  his  office  is 
contrary  to  public  policy  and  is 
void.  (Bli*s  agt.  Lawrence,  58  N. 
F.  #.,442.) 


OFFICERS. 

Sembk,  that  the  true  test  to  distin- 
guish officers  from  simple  ser- 
vants or  employes,  is  in  the  obli- 
gation to  take  the  oath  prescribed 
by  law.  (Collins  agt.  Mayor,  3 
Hun,  680.) 


ORDER. 

Form  of  order  reversing  order  of 
court  below,  granting  new  trial. 
(See  McLaugMin  agt.  Smith,  3 
Hun,  250.) 

The  court  will  not  presume  an  order 
to  have  been  at  an  irregular  term. 
(See  People  agt.  City  of  Brooklyn, 
3  Hun,  596.) 


ORDER    FOR     PUBLICATION. 

1.  To  obtain  an  order  for  publication 
against  a  non-resident  defendant 
three  facts  must  be  made  to  ap- 
pear to  the  court  or  judge  granting 
the  same:     1st.  That  the  defend- 
ant cannot,  after  due  diligence, 
be  found    within   the  state;    2d. 
That    a    cause    of    action    exists 
against  such  defendant,  or  that  he 
is  a  projxjr  party  to  an  action  re- 
lating   to    real    property  in    this 
state;  3d.  That  the  defendant  is 
not  a  resident  of  the  state.    (Bixby 
agt.  Smith,  ante,  50.) 

2.  The  Code  has  created  no  rule 
that  authorizes  service  of  a  sum- 
mons by  publication  because  the 
defendant  is  a  non-resident,  but 
because,  being  such  non-resident, 
he  cannot,  after  due  diligence,  be 
found  within  the  state.     (Id.) 

VOL.   XLIX         78 


Foreign  corporation  —  j  u  risdiction 
of  action  against. ,  (See  Coffin  agt. 
Chicago  &  Northern  Pacific  Con- 
struction Co.,  4  Hun,  625.) 


ORDER  OF  ARREST. 

Where  two  causes  of  action  are 
joined  in  complaint,  there  must 
be  a  right  of  arrest  upon  entire 
claim.  (See  Toffey  agt.  Williams, 
3  Hun,  217.) 

Conversion  —  tort  —  when  not  waiv- 
ed by  receipt  of  part  of  claim. 
(See  Lambertson  agt.  Boskerck,  4 
Hun,  628.) 


PARTIES 

1.  An  action,  to  recover  the  property 
and  assets,  which  are  claimed  to 
have  been  illegally  or  fraudulently 
disposed  of  or  converted,  by  the 
trustees  or  directors  of  a  corpora- 
tion,  should  be  brought  in    the 

,  name  of  the  corporation  itself. 
(Allen  agt.  N.J.  Southern  R  R. 
Co.,  ante,  14.) 

2.  But  should  the  corporation,  upon 
application   of    stockholders,    de- 
cline to  bring  the  action,  the  stock- 
holders may  sue,  making  the  cor- 
poration a  defendant.     (Id.) 

3.  The  omission  of  the  corporation 
to  elect  officers,  or  to  transact  busi- 
ness, is  not  a  dissolution  of  the 
corporation,  and  affords  no  suffi- 
cient reason  for  not  making  it  a 
party  defendant.    (Id.) 

4.  When   the  demand   is   personal, 
jurisdiction  over  the  parties  will 
confer  the  right  to  take  cognizance 
of  the  cause  of  action  :   so  held 
when  the  trustees  of  the  corpora-  • 
tion  jvcre  made  defendant.     (Id.) 

5.  When   a  corporation   is  made  a 
party     defendant,    the    directors 
thereof  are  not  necessary  or  prop- 
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er  parties,  unless  a  personal  claim 
be  made  of  them.    (Id.) 

6.  Appearance  by  attorney  is  equiva- 
lent   to  personal    service  in  the 
county  in  conferring  jurisdiction 
upon  this  court.     (Schmalholz  agt. 
Polhaus,  ante,  59.) 

7.  Where  the  mortgagor  of  real  es- 
tate has  parted  with  the  equity  of 
redemption  in  the  mortgaged  pre- 
mises, he  is  not  a  proper  party  to 
a  motion  by  the  purchaser  at  the 
foreclosure  sale,  to  set  aside  the 
sale  for  defect  of  title.     (Id.) 

8.  Neither  is  the  mortgagor's  wife, 
who    never    executed    the   mort- 
gage—  the  sale  being    made  ex- 
pressly subject    to  her    inchoate 
right  of  dower — a  proper  party 
to  such  motion.     (Id.) 

9.  To  an  action  by  a  stockholder 
against  the  trustees  or  directors  of 
a  corporation  for  a  conversion  or 
misappropriation  by  them  of  cor- 
porate property,   the  corporation 
is  itself  a  necessary  party.  ( Greaves 
agt.  George,  ante,  79.) 

10.  The  testator,  G.,  was  seized  of 
real  and  personal  estate,  and,  by 
his  will,  gave,  in  trust,  the  income 
thereof  to  his  daughter,  wife  of 
F.  (F.  being  made  trustee),  during 
her  life,  and,  at  her  death,  to  ap- 
ply the  net  rents  and  income  to 
the  education  and  support  of  her 
children  until  they  should  arrive 
at  the  age  of  twenty-one  years, 
when  the  same  should  be  given 
and  equally  divided  among  all  her 
children.     (McDonald  agt.  Frazier, 
ante,  320.) 

11.  The  complaint  of  the  plaintiff 
charged  that  the  defendants  named 
therein     combined     together    to 
change  the  title  to  said  real  estate, 

.  and  by  certain  proceedings  tak- 
en by  them,  under  color  of  law 
and  otherwise,  fraudulently  and 
against  the  express  letter  and  spir- 
it of  said  will,  and  without  any 
power,  did  make  and  convey  the 


said  real  estate  in  fee  to  the  wife 
of  F. ,  mho  claims  thereby  to  be 
seized  of  the  same  by  record  title 
and  in  possession.  Plaintiff  al- 
leged that,  being  ignorant  of  these 
fraudulent  proceedings,  and  be- 
lieving the  defendants  to  be  the 
owners  of  said  real  estate,  entered 
into  a  contract  with  them  for  the 
improvement  thereof,  and  claimed, 
for  work,  labor  and  materials,  the 
sum  of  $12,028,  which  defendants 
refused  to  pay,  prayed  for  an  in- 
junction and  receiver,  and  for  an 
accounting,  &c.  (Id.) 

12.  Held,  that  the  complaint  was  de- 
murrable  for  want  of  proper  par- 
ties; that  the    infant  children  of 
Mrs.  F.  and  devisees  under  the  will 
should  be  made  parties  defendant, 
in  order  to  a  complete  determina- 
tion of  the  controversy.     (Id.) 

13.  Where  an  action  against  two  de- 
fendants, the  cause  of  which  sur- 
vives, proceeds    to  interlocutory 
judgment  against  them,  and  one 
of  the  defendants  dies,  and  it  ap- 
pears that  he  was  not  a  necessary 
or  even  a  proper  party  defendant, 
the  action  can  proceed  against  the 
survivor,  and  the  case  can  be  re- 
lieved   from    embarrassment    by 
applying  to  the  court  for  leave  to 
drop  the  deceased  defendant  out 
of  the  case.     (Halstead  agt.  Cock- 
roft,  ante,  342.) 

14.  On  the  foreclosure  of  mortgaged 
premises,  where  it  appears  after 
the  sale  that  a  mortgage  executed 
by  a  grantee  of  the   mortgaged 

,  premises,  whose  deed  had  not  been 
recorded,  and  an  assignment  of 
the  mortgage  to  a  person  who  was 
not  made  a  party  to  the  foreclosure, 
had  been  recorded  before  the  filing 
of  the  notice  of  pendency  of  the 
action  —  neither  the  plaintiff  nor 
his  attorneys  having  actual  notice 
of  this  mortgage  or  assignment: 
(Kipp  agt.  Brandt,  ante,  358.) 

15.  Held,  that  all  such  incumbrancers 
were  foreclosed  by  the  judgment 
in  the  action,  notwithstanding  they 
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were    not  made  parties   thereto. 
(Id.) 

16.  Where,  in  1796,  the  city  (then 
village)  of  Troy  accepted  a  deed 
of  a  plot  of  ground  therein  from 
the  original  owner  "for  the  pur- 
pose of  a  burial  ground,"  which 
has  ever  since  been  used  for  that 
purpose,  it  seems  that  the  city  can- 
not appropriate  the    ground  for 
any  other  purpose.    (Rousseau  agt. 
Cay  of  Troy,  ante,  492.) 

17.  But  a  citizen  of  Troy  having  a 
grandfather  buried  upon  the  pre- 
mises has  no  such  special  interest 
or  rights  to  be  thereby  affected 
different  from  many  other  inhab- 
itants of  Troy,  that  he  can  sustain 
an  action  to  restrain  the  city  from 
appropriating     the     premises    to 
other  purposes.    The  inhabitants 
of  Troy  are  all  affected,  and  no 
one  person  can  become  the  cham- 
pion of  the  whole  to  give  him  a 
standing  in  court.    (Id.) 

18.  In  an  action  brought  by  a  receiv- 
er, appointed    in    supplementary 
proceedings,  to  set  aside  a  con- 
veyance, as  fraudulent  as  against 
creditors,  the  judgment  debtor  is 
properly  made  a  party  defendant. 
(Allison  agt.  Wetter,  3  Hun,  608.) 

19.  Under  chapter  304,  Laws  of  1874, 
providing  for  the  consolidation  of 
the  city  and  county  of  New  York, 
an  order  substituting  the  consoli- 
dated corporation  for  the  board  of 
supervisors,    in    an    action    com- 
menced by  them  and  then  at  issue, 
is  proper;   and,  as  the  complaint 
remains  precisely  the  same  after 
as  before  the  order,  the  defendant 
is  not  entitled  to  serve  a  new  an- 
swer, and  permission  so  to  do  is 
properly  refused.     (B'xird  of  Su- 
pervisors agt.   Tweed,  3  Ihni,  682.) 

20.  A  defect  of  parties  apparent  on 
the  face  of  the  complaint  must  be 

.  taken  advantage  of  by  demurrer 
or  it  is  waived.  (Zimmennan  agt. 
Sdioenfeldt,  3  Hun,  G93.) 


Right  of  stockholder  to  •  maintain 
action  against  corporation  for 
frauds  of  its  directors  —  fraudulent 
purchaser  of  corporate  property 
may  properly  be  made  a  party, 
without  offering  to  restore  pur- 
chase-price thereof.  (See  Gray  agt. 
.2V.  Y.  &  Va.  Steamship  Co.,  3 
Hun,  383.) 

Complaint  in  action  brought  in 
name  of  plaintiff  and  all  other 
creditors  —  when  insufficient.  (See 
Elwett  agt  Johnson,  3  Hun,  558.) 

When  not  necessary  to  make  all 
stockholders  parties  to  an  action 
against  foreign  corporation.  (See 
Redmond  agt.  Huge,  3  Hun,  171.) 

Joinder  of  — when  parties  jointly  and 
severally  liable  are  not  liable  as 
partners,  and  action  may  be  main- 
tained against  either.  (See  Speyers 
agt.  Fisk,  3  Hun,  706.) 

Substitution  of  name  of  new  party 
plaintiff  in  proceedings  already 
had  in  an  action  —  when  not  au- 
thorized. (See  Board  of  Supervis- 
ors agt.  MiUer,  4  Hun,  71.) 

Heirs  and  devisees  —  when  may  be 
joined  as  parties  defendant,  in  ac- 
tion to  recover  payment  of  claim 
out  of  real  estate  of  deceased 
debtor.  (See  Rockwell  agt.  Getry, 
4  Hun,  606.) 

Specific  performance  —  who  are  ne- 
cessary parties  plaintiff  in  action 
for.  (See  Me  Cotter  agt.  Lawrence, 
4  Hun,  107.) 

21.  A  civil  action  cannot  be  main- 
tained in  tlie  name  of  the  people  of 
Uie  state  for  the  redress  of  private 
wrongs;  these  are  remediable  at 
the  suit  of  the  parties  injured 
only.  The  people  cannot  inter- 
vene, except  upon  the  assertion 
of  a  distinct  right  on  the  part  of 
the  public  in  respect  to  the  sub- 
ject-matter litigated.  (People  agt 
A.  &  S.  R.  It.  Co.,  57  N.  Y.  R, 
161.) 
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22.  An  action  for  money  or  property 
fraudulently  or  tortiously  obtained 
or  taken  can  only  be  maintained 
by  the  individual  or  corporation 
to  whom  the  money  or  property 
belongs,  either  as  general  owner  or 
as  having  a  special  property  there- 
in.   (People  agt.  Ingersoll,  58  N.  T. 
R,  1.) 

23.  The  state  bringing  a  civil  action 
for  the  recovery  of  money  or  prop- 
erty is  within  the  general  rule  and 
can  only  recover  upon  proof  of 
title  or  ownership   (CHURCH,  Oh. 
J.,  and  RAPALLO,  J..  dissenting). 
(Id.) 

24.  Whether  the  attorney-general,  as 
the  representative  of  and  on  behalf 
of  the  state,  can,  in  virtue  of  its 
prerogative  rights,  except  as  au- 
thorized by  the  legislature,  main- 
tain an  action  against  a  municipal 
corporation,  and  the  officers  there- 
of, to  compel  a  due  execution  of 
the  public  trusts,  quaere.    (Id.)  • 

25.  The  doctrine  recognized  in  Eng- 
land by  which  the  attorney-gen- 
eral, in  right  of  the  prerogatives 
of  the  crown,  may  sue  in  equity  to 
enforce  the  execution  of  property 
trusts  by  public  corporations  or  the 
governors  thereof,  even  if  it  pre- 
vails in  this  state,  does  not,  nor 
do  the  principles  upon  which  the 
adjudications  in  which  it  has  been 
held  proceed,  authorize  or  sanc- 
tion an  action  at  law  by  the  sov- 
ereign or  the  state  to  recover  from 
a  wrong-doer  either  money  or  oth- 
er property  belonging  to  a  public 
corporation,  or  for  damages  for  a 
fraud  committed  upon  such  cor- 
poration.    Especially    is    this    so 
when  the  wrong-doer  occupies  no 
fiduciary  or  official  relation  to  the 
corporation    damaged    (CHURCH, 
C h.  J.,  and  RAPALLO,  J.,  dissent- 
ing).   (Id.) 

26.  One  who,  by  tort  or  fraud  becomes 
possessed  of  money  or  property  can 
only  be  charged  as  involuntary 
trustee  of  the  true  owner.     The 
state  has  not  the  rights  nor  the 


interests  of  a  eestui  que  trust,  except 
in  respect  of  funds  or  property  be- 
longing to  it  as  a  corporate  entity. 
(Id.) 

27.  Where  the  right  of  money  or 
property  unlawfully  obtained  or 
taken,  and  a  right  of  action  there- 
for exists  in  a  public  corporation, 
a  concurrent  right  of  action  at  law 
does  not  exist  in  the  state,  except 
when  given  by  statute.    The  right 
of  action  at  law  is  exclusive  in  the 
corporation  (CHURCH,  Oh.  J.,  and 
RAPALLO,  J. ,  dissenting).     (Id.) 

28.  Two  persons,  each  claiming  the 
whole  of  a  parcel  of  land  by  a 
title  hostile  to  that  of  the  other, 
cannot  unite  as   plaintiffs  in  an 
action  of  ejectment  against  a  third 
party  in  possession ;  and  it  is  im- 
material whether    the  complaint 
sets  forth  the  opposing  titles  in 
one    or    in  separate    counts.     In 
either  case  it  is  defective.    (Hub- 
bell  agt.  Lerch,  58  N.  Y.  R,  237.) 

29.  The  rules  governing  the  joinder 
of  causes  of  action  prescribed  by 
section  167  of  the  Code,  are  appli- 
cable as  well  to  actions  of  eject- 
ment as  to  other  actions.    (Id.) 

30.  It  seems,  that  if  the  provision  of 
the  Revised  Statutes,  in  reference 

•  to  parties  plaintiff  in  ejectment 
were  still  in  force  (2  R.  S.,  304, 
sec.  11),  it  would  not  sustain  a  com- 
plaint in  which  two  such  opposing 
claims  were  joined,  in  the  absence 
of  a  count  alleging  a  joint  title  in 
the  plaintiffs.  (Id.) 

31.  A   lease  given  by  S.  included 
premises  owned  by  him,  and  also 
other  premises  in  which  he  had  a 
leasehold  interest.     He  died,  leav- 
ing a  will  by  which   he  devised 
and  bequeathed  all  his  real  estate, 
and  the  residue  of  all  his  estate  to 
his  son  N.    Held,  that  there  was 
sufficient  unity  of  a  right  to  pos- 
session in  N.,  and  the  executors 
of  S.,  as  joint  owners  of  the  lease 
and  representatives  of  the  lessor, 
to  justify  proceedings   instituted 
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in  their  names  jointly,  to  dispos- 
sess the  relators  for  non-payment 
of  rent.  (People  ex  rel.  agt.  Dud- 
ley, 58  N.Y.  #.,323.) 

32.  The  provision  of  the  Code  (sec. 
401,  *ui.  7),  providing  a  compulso- 
ry method  for  obtaining  the  affi- 
davit of  a  person  necessary  to  be 
used  upon  a  motion,  does  not  in- 
clude the  parties  to  the  action ;  nor 
is  a  party  compelled  to  submit  to 
an  examination  before  a  referee 
where  a  question  of  fact  arises  and 
a  reference  is  ordered,  upon  an  ap- 
plication for  a  discovery  of  books 
and  papers  (Sec.  271,  sub.  3).   (King 
agt.  Leighton,  58  N.  T.  R.,  388.) 

33.  A  party  to  an  action  cannot  be 
compelled  to  submit  to  an  exami- 
nation at  the  instance  of  the  ad- 
verse party,  save  as  a  general  wit- 
ness in  the  cause  as  prescribed  by 
the  Code  (Sees.  389-397).    (Id.) 

34.  Where  the  obligations  of  a  mu- 
nicipal    corporation    are    issued 
under  an  unfounded  pretense  of 
authority,  and  the  moneys  raised 
thereon    paid    into   its    treasury, 
they  become  the  funds  and  prop- 
erty of  the  corporation  ;  and  in 
case  of  a  misappropriation  thereof, 
it  alone,  in   the  absence  of  any 
controlling  legislative  enactment, 
can  maintain    an   action  for    its 
recovery  (CHURCH,    Ch.   J.,  and 
RAPALLO,  J.,  dissenting).    (People 
agt.  Fields,  58  N.  T.  R.,  491.) 

35.  The   facts    that   the   municipal 
body  and  its  officers  having  au- 
thority   to  act    in    the    premises 
have,  with  full  knowledge,  acqui- 
esced in  the  misapplication  of  the 
moneys,  and  colluded    with    the 
defendant  in  protecting  him  from 
responsibility  by  judicial  means  or 
remedies,  do  not  give  a  right  of 
action   to  the  state,  or  authorize 
it  to  interfere  through   its  attor- 
ney-general, by  action  to  recover 
the   moneys,  making   the  wrong- 
doer and  the  corporation  defend- 

.  ants  (CHURCH,  Ch,  J.,  and  RAP- 
ALLO, /.,  dissenting).     (Id.) 


36.  An  omission  on  the  part  of  the 
corporation  in  such  an  action  to 
defend  or  to  assert  its  legal  rights 
does  not  work  a  transfer  of  the 
fund  or  of  the  right  of  action. 


37.  In  the  absence  of  express  legis- 
lation to  that  end   the   state  can 
assert  no  sovereign  rights  over  the 
property   of    municipal    corpora- 
tions (CHURCH,  Ch.  J.,  and  RAP- 
ALLO, J.,  dissenting).     (Id.) 

38.  An  action  for  injuries  sustained 
through  the  negligence  of  an  em- 
ploye of  a  firm  may  be  brought 
against  any  one  or  more,  or  all  of 
its  members.     (Roberts  agt.  John- 
son, 58  N.  Y.  R,  613.) 

39.  Where,  pending  an  action  in  the 
supreme  court,  one  or  more  of 
several  co-plaintiffs  transfer  his  or 
their   interest  to  the  others,  it  is 
within  the  power  and  discretion 
of  the  court  to  allow  those  suc- 
ceeding to  the  interests  to  continue 
the  action    in    their    own    name 
(Code,  sec.  121).    And  an  order  to 
that  effect  is  not  appealable  to  this 
court.     (Getty  agt.  Spaulding,  58 
N.  T.  R.,  636.) 

40.  Whether,  in  such  case,  any  ob- 
jection which  could  have    been 
made  to  an  improper  joinder  of 
plaintiffs,  had  the  suit  been  con- 
tinued in  the  names  of  the  original 
plaintiffs,   can  be  insisted  upon, 
qiuere.    (Id.) 


PARTNERS. 

1.  Either  partner  in  a  firm  can  bind 
himself  by  using  the  firm  name  in 
an  affair  having  no  connection 
with  its  business,  but  the  liability 
would  extend  no  further  as  long 
as  the  party  dealing  with  him 
understood  him  to  be  using  the 
firm  name  for  the  convenience  of 
another  person,  and  outside  of  the 
scope  of  its  business.  (Merchant 
agt.  Bekling,  ante,  344.) 
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PARTY  WALLS. 

1.  Each  adjacent  owner  of  a  party 
wall  has  the  right  to  its  use  in  the 
improvement  of  his  own  property, 
but  at  his  own  peril  so  far  as 
injury  might  result  therefrom  to 
his  neighbor.     (Daly  agt.  Orimley, 
ante,  520.) 

2.  A  flue  constructed  partly  through 
a  party  wall  is  subject  to  the  right- 
ful and  proper  use  of  an  adjacent 
owner  in  the  improvement  of  his 
own  property.    (Id.) 

3.  Over  twenty  years  use  of  a  flue 
in  a  party  wall  raises  a  strong 
presumption  of  its  safety.     For 
any  apprehended    danger    there- 
from, an  adequate  and  summary 
remedy  exists  by  an  application 
to  the  public  authorities.    (Id.) 

4.  A  party  wall  may  be  used  by  the 
adjoining     owners,     for     whose 
mutual  benefit  it  was  constructed, 
not  only  for  the  support  of  beams 
and  for  the  construction  therein  of 
fire-places  and  flues,  but  also  to 
form    a    complete    and     perfect 
junction,    in    an    ordinary    good 
mechanical   manner,    between   it 
and    the    exterior    walls    of    the 
house.      (Nash  agt.   Kemp,   ante, 
522.) 

5.  The  adjacent  proprietors  own  in 
severally,  the  portion  of  a  party 
wall  standing  upon  their  respective 
lots,  but  subject  to  its  mutual  use 
for  the  purposes  for  which  the 
wall  was  built,  so  long  as  it  shall 
endure     (Sherred    agt.     Cisco,    4 
Sandf.,  480V    (Id.) 

6.  When  a  party  wall  stands  wholly 
or  principally  upon  the  land  of 
one  of  the  owners,  the  adjoining 
owner    has    no  recognized  legal 
right,  growing  out  of  his  interest 
in  the  wall,  to  extend  the  front  of 
his  building  thereon  beyond  the 
limits  of  his  lot.     (Id.) 

7.  The  land  lying  in  front  of  a  party 
wall,  between  that  and  the  line  of 


the  street,  is  to  be  exclusively 
enjoyed  by  its  owners,  freed  from 
any  burden  or  easement  growing 
out  of  a  simple  party  wall  agree- 
ment, and  is  to  be  occupied  by  the 
adjoining  owners  according  to  the 
boundary  lines  of  their  lots  for  the 
construction  of  their  fronts.  (Id.) 

.  The  front  of  a  party  wall  may  be 
used  to  connect  therewith  the 
fronts  of  the  adjoining  houses,  but 
such  use  does  not  necessarily  oblige 
a  party  to  go  beyond  his  boundary 
line  with  his  front.  (Id.) 


PAYMENT. 

1.  Where  a  defendant,  after  the  com- 
mencement of  an  action  against 
him  on  a  money  demand,  pays  to 
the   clerk   of    the    plaintiff  the 
amount  of  the  claim  and  takes  his 
receipt  therefor,  without  disclosing 
to  him  that  he  has  been  sued  for 
it,  and  the  plaintiff,  as  soon  as  he 
ascertains  these  facts,  notifies  the 
defendant  that  he  shall  not  accept 
such  payment  from  him  until  the 
costs  of  the  suit  are  paid,  can 
recover  the  costs  as  well  as  the 
principal    claim    by  adhering  to 
such- notice.    (Keeler  agt.  Van  Wie, 
ante,  97.) 

2.  But  if,  on  the  contrary,  the  plain- 
tiff accepts  and  uses  the  amount 
thus  paid  by  the  defendant,   he 
extinguishes    the    debt,    and  no 
costs  can  be  recovered  upon  it. 
(Id.) 

Assessments  — when  payment  should 
be  pleaded,  instead  of  the  statute  of 
limitations.  (See  Fisher  agt.  The 
Mayor,  3  Hun,  648.) 


PENALTY. 

Action  for,  not  brought  within  one 
year  —  objection  must  be  taken  by 
answer.  (See  Cotton  agt.  Maurer, 
3  Hun,  552.) 
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PERPETUATING  TESTIMONY. 

1.  The  power  to  summon  a  witness 
for  examination  for  the  purpose 
of  perpetuating  his  testimony,  is 
given  to  a  judge  of  this  court,  but 
not  to  the  court  itself.    (Fonda 
agt.  Armour,  ante,  72.) 

2.  In  proceedings  for  such  purpose, 
therefore,  the  judges  of  this  court 
act  as  quasi  supreme  court  com- 
missioners.   (Id.) 

3.  The  power  to  act  does  not  de- 
pend upon  the  fact  that  the  action 
is  in  this  court.     It  may  be  exer- 
cised in  actions  pending  in  other 
courts.    (Id.) 

4.  A  judge  of  this  court  is  confined 
in  the   exercise    of   his  judicial 
functions  to  the  city  of  New  York, 
and  he  can  perform  no  judicial 
act  whatever  elsewhere.    (Id.) 

•5.  It  has  been  held  not  to  be  irregu- 
lar to  take  the  testimony  in  the 
county  of  a  supreme  court  com- 
missioner, although  the  witness 
resided  out  of  such  county.  (Id.) 


PIERS  AND  DOCKS. 

1.  Where  the  owner  of  property  in 
New   York  bay  at  Staten  Island 
claims  under  a  patent  formerly  — 
many  years  ago  —  granted  by  the 
state  to  a  patentee,  extending  the 
patent  line  from  low-water  mark 
500  feet  out  into  the  bay,  he  can- 
not legally  erect  a  pier  into  the 
bay  beyond  that  line.     Any  erec- 
tion beyond  that  line  is  subject  to 
removal  by  the  people  of  the  state 
in    an    action   for  that    purpose, 
notwithstanding  the  owner  claims 
that  the  erection  does  not  extend 
to  the  line  defined  as  a  limit  by  the 
harbor  commissioners  under  the 
act    of  the    legislature  of   1857. 
(People  agt.  N.  T.  &  Staten  Island 
Ferry  Co.,  ante,  511.) 

2.  Under  the  act  of  1857  the  legisla- 
ture, as  they  had  the  constitutional 


power  to  do,  defined  and  regulated 
the  manner  of  building  and  erect- 
ing piers  around  New  York  and 
Staten  Island,  into  the  rivers  and 
bay,  by  requiring  them  to  be  of  a 
specified  width  and  to  have  inter- 
vening water  spaces  between  them 
of  at  least  100  feet.  (Id.) 

3.  It  appears  that  the  defendant's 
dock  or  pier  was  not  only  erected 
beyond  the  patent  line  eastwardly 
into  the  bay,  but  did  not  have  an 
intervening  space  of  "  at  least  100 
feet "  between  it  and  the  adjoin- 
ing pier  upon  its  south  side,  as 
required  by  the  act  of  1857,  con- 
sequently the  plaintiffs  were  enti- 
tled to  a  judgment  of  removal  of 
the  pier  from  their  property.  (Id.) 


PLEADINGS. 

1.  Where  reasonable  diligence  has 
been  shown,  and  the  party  for  the 
first  time  discovers  at  the  trial 
that  the  cause  of  action  or  defense 
has  been  misunderstood,  and  for 
that  reason  improperly  alleged  in 
his     pleading,     an      amendment 
should  be  allowed,  when  applied 
for  without  unnecessary  delay,  by 
way  of  special   motion.    (Ilauck 
agt.  Craigheud,  4  Hun,  561.) 

2.  Where,  in  an  action  upon  con- 
tract, the  complaint  alleged  that 
the  plaintiff  refused  to  enter  into 
the  contract,  unless  one  of  the  de- 
fendants should  indorxe  such  con- 
tract and  become  responsible  for 
its  performance,    and    upon    the 
trial  it  appeared  that  the  agree- 
ment was  that  the  said  defendant 
should  join  in  and  sign  the  same. 
Held,  that  the  variance  was  imma- 
terial and  should  have  been  disre- 
garded.    (Id.) 

Statute  of  frauds  —  when  need  not 
be  pleaded.  (See  Alger  agt.  John- 
son, 4  Hun,  412.) 

When  defects  in  pleadings  cannot  be 
urged  in  appellate  court.  (See 
Marston  agt.  Swett,  4  Hun,  153.) 
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In  other  actions  —  when  admissible 
in  evidence,  to  prove  consideration 
of  note  given  in  settlement  of 
such  actions.  (See  Leland  agt. 
Manning,  4  Hun,  7.) 

Parol  evidence  as  to  contents  of — 
general  objection  to  admissibility 
of,  insufficient.  (See  Murphy  agt. 
People,  4  Hun,  102.) 

3.  In  an  action  upon  a  liquidated 
demand  held  by  plaintiff  as  as- 
signee, an  unliquidated  claim  for 
damages  for  breach  of  contract, 
existing    in    favor  of    defendant 
against  the  assignor    at  the  time 
of  the  assignment,  is  not  a  proper 
set-off.      (Prick  agt.  White,  57  N. 
T.  R.,  103.) 

4.  Plaintiff  brought  his  action    as 
assignee,  to  recover  the  balance  of 
an  account  for  coal  sold  by  his  as- 
signors to  defendants  at  stipulated 
prices.    Defendants  set  up  in  their 
answer    substantially  that  plain- 
tiff's assignors  prior  to  the  assign- 
ment, sold  and  agreed  to  deliver 
to  them  400  tons  of  coal  at  six 
dollars  per  ton ;  that  said  assignors 
failed  to  perform  said  contract; 
that  said  coal  ix>se  in  value  to 
$7.50  per  ton  on  or  before  the  date 
of  the  assignment,  and  that  defend- 
ants, before  that  date,    suffered 
damage  in  the  sum  of  $600, "  which 
they  will  off-set  against  the  claim 
of  the  plaintiff  in  this  action." 
Plaintiff  demurred.      Held  (REY- 
NOLDS and  EARL,  GG. ,  dissenting), 
that  the  facts  set  forth  did  not 
constitute  a  counter-claim;  that  as 
there    was    no    allegation    as  to 
whether  the  increase  in  value  took 
place  before  or  after,  or  at  the  time 
of  the  breach,  the  amount  of  de- 
fendant's claim  was  not  ascertain- 
able  by  calculatipn;  that  the  state- 
ment of  the  amount  of  damages 
was  a  legal  conclusion,  and  under 
the  answer  the  amount  could  not 
be  reached  save  by  the  interven- 
tion of  a  jury,  and  that,  therefore, 
defendant's  claim,  as  set  up,  being 
for  unliquidated  damages,  was  not 
a  proper  set-off,  and  the  demurrer 
was  properly  sustained.     (Id.) 


5.  Plaintiffs'  complaint  alleged  that 
they  performed  services  and  fur- 
nished materials,   at  the  request 
and  for  defendant,  of  the  value  of 
$3,423.49,  which  defendant  agreed 
to  pay.     Before  the  answer  a  bill 

.  of  particulars  was  demanded  and 
served.  Defendant  answered  ad- 
mitting that  plaintiffs  performed 
work  and  furnished  materials  for 
him  as  alleged  in  the  complaint, 
but  denied  they  were  of  the  value 
spepified.  Held  (EARL,  G.,  dis- 
senting), that  the  answer  only  put 
in  issue  the  value  of  the  services 
and  materials,  and  that,  on  the 
trial,  an  offer  to  show  that  the 
work  and  materials  charged  were 
not  rendered  and  furnished  for 
defendant  was  properly  rejected. 
( Vandyke  agt.  Maguire,  57  N.  T. 
R.,  429.) 

6.  It  seems   that,  under  a  general 
denial  in  an  answer  in  an  action 
for  goods  sold  and  delivered,  the 
defendant  is  entitled  to  show  that 
he  dealt  with  plaintiff  as  agent  for 
another,   whose    name    was    dis- 
closed, and   to  whom   the  credit 
was  given.    (Merritt  agt.  Brigqs,  57 
N.  Y.R.,651.) 

7.  It  seems  that,    while  the  court  is 
not  confined  to  the  relief  prayed 
for  in  a  complaint,  and  may  give 
any  other  relief  consistent  with  the 
case  stated  and  proved,  judgment 
cannot  be  given  in  direct  hostility 
to   the  theory  of  the  action  and 
the  substantial  allegations  of  the 
complaint.      (Graham  agt.  Read, 
57  N.  7.  R.,  681.) 

8.  After  a  trial  and  the  decision  of  a 
controversy  as  appearing  upon  the 
proofs,    where  no   question   was 
made  during  the  trial  as  to  their 
relevancy    under    the    pleadings, 
it  is  not  the  duty  or  within  the 
rightful  authority  of  an  appellate 
court   to   deprive  the  successful 
party    of    his    recovery    on    the 
ground  of  incompleteness,  or  im- 
perfection of  the  pleadings.  (Tyng 
agt.  Com.  Warehouse  Go. ,  58  N.  T. 
R.,  308.) 
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9.  Plaintiff's  complaint  alleged  a 
loan  of  money,  in  currency,  to 
him  by  defendant,  under  an  agree- 
ment that  he  should  pay  for  the 
loan  one-half  of  one  per  cent  per 
month  in  currency,  and  seven  per 
cent  per  annum  in  gold,  gold  being 
then  at  a  premium  of  thirty-nine 
and  one-half  per  cent.  Held,  that 
the  facts  set  forth,  as  matter  of 
law,  constituted  usury.  (Id.) 


PRACTICE. . 

1.  It  is  the  duty  of  an  appellant,  in 
preparing  a  bill  of  exceptions,  to 
see  that  the  points  and  exceptions 
upon  which  he  relies  are  correctly 
and  clearly  stated.   (Jewell  agt  Van 
Steenburgh,  5SN.  Y.  R.,  86.) 

2.  The  practice  of  taking  a  steno- 
grapher's notes  for  a  bill  of  excep- 
tions disapproved.     (Id.) 

3.  A  party  seeking  by  motion  to 
obtain    further    findings  from    a 
referee,  should  clearly  specify  the 
point  upon  which  lie  desires  the 
referee  to  pass,  and  should  show 
that  a  finding  thereon,    if  in  his 
favor,  would  necessarily  affect  the 
judgment,    and    that    there    was 
evidence  upon  which  the  referee 
might  justly  have  so  found.    (Toll- 
man agL  Bresler,  58  N.  Y.  R.,  123.) 

4.  If    the  point,  and  the  evidence 
which  it  is  claimed  would  support 
a  finding  thereon  in  favor  of  the 
moving  party,  is  thus  presented, 
and  the   motion    is    denied,    the 
denial   must  be  based  upon  the 
opinion  of  the  court  that  there  was 
no  evidence  to  sustain  such  a  find- 
ing, or  that,  if  made,  it  would  not 
have  varied  the  result.    In  either 
case  a  question  of   law   is    pre- 
sented, reviewable  in  this  court. 
(Id.) 


PRAYER  FOR  RELIEF. 

When    complaint   is    sufficient    al- 
though the  prayer  is  inappropriate 

VOL.  XLIX.  79 


to  the  cause  of  action.  (See  Zim- 
mei-man  agt.  Sc7u>enfeldt,  3  Hun, 
692.) 


PRECEPT. 

For  collection  of  costs  imposed  on 
an  attorney  for  improper  conduct 
—  when  may  direct  commitment 
of  attorney  —  what  is  sufficient 
specification  of  sum  ordered  paid. 
(See  Matter  of  Kelly,  3  Hun,  636.) 


PRINCIPAL  AND  SURETY. 

1.  In  an  action  by  a  surety  against 
his  co-surety  for  contribution,  the 
latter  cannot  defend  by  setting  up, 
by  way  of  counter-claim,  recoup- 
ment or  set-off,  a  cause  of  action 
existing  in  favor  of  the  principal 
against    the  plaintiff.       (O'Blenis 
agt.  Karing,  57  N.  Y.  R,  649.) 

2.  It  seems  that,  in  such  case,  if  the 
principal  is  insolvent,  the  defend- 
ant may  commence  an  action  in 
equity  against  the   plaintiff  and 
the  principal,  and  have  their  ac- 
counts adjusted  and  the  amount 
due  the  former  applied  so  as  to 
save  himself  from  loss.     (Id.) 


PROCESS. 

1.  If  the  process  be  such  as  the  court 
or  officer  issuing  it  has  general 
jurisdiction  to  issue  in  propercases, 
the  officer  executing  it  is  protected 
by  it.  The  defect  must  appear 
upon  the  face  of  the  process,  to 
render  the  officer  executing  it  lia- 
ble. (Field  agt.  Parker,  4  Hun, 
342;  See  Smitrt  agt.  Warden,  id., 
787.) 

Safe  in  trust  company's  vault  not 
within  the  protection  against  ex- 
ecution of  process,  afforded  to 
dwelling-houses.  (SeeUnited  States 
agt.  Graff,  4  Hun,  634.) 
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PUBLICATION. 

New  York  city  — 1857,  chapter  446, 
section  7  —  failure  to  publish  res- 
olution authorizing  contract  —  ef- 
fect of,  on  contract.  (See  Moore 
agt.  Mayor,  4  Hun,  545. ) 

Of  ordinances  and  resolutions  of 
board  of  aldermen  of  New  York 
city,  required  by  chapter  137,  1870, 
section  7  —  what  publication  re- 
quired —  when  must  be  made.  (See 
Matter  of  Levy,  4  Hun,  501.) 

Of  summons — action  against  foreign 
corporation.  (See  Coffin  agt.  Chi- 
cago &  N.  Pac.  Cons.  Co.,  4  Hun, 
625.) 


PUBLIC  OFFICERS. 

1.  A  deputy  clerk  of  the  court  of 
common  pleas  is  not  an  officer 
either  of  the  city  or  county  govern- 
ments; therefore  the  board  of  ap- 
portionment   has    no    power    to 
reduce  his  salary.    (Landon  agt. 
Mayor,  &c.,  N.  Y.,  ante,  218.) 

2.  The  judges   of    this    court    are 
among  the  class  of  judicial  officers 
who  are  denominated  by  the  Re- 
vised Statutes  public  officers  of  the 
state.    Consequently,  they  are  not 
necessarily  city  or  county  officers, 
but  officers  of  the  state,  and  a  part 
of  the  state  judiciary.     (Id.) 

3.  By  the  act  of  1871,  the  board  of 
apportionment  (which   was  then 
organized)  has  power,  &c.,  to  regu- 
late all  salaries  of  officers  and  em- 
ployes of  the  city  and  county  gov- 
ernments.   (Id.) 

4.  But  if  the  court  itself  or  its  judges 
do  not  come  within  the  provisions 
of  this  act,  being  state  officers,  it 
follows  that  the  clerk  nor  his  dep- 
uty, who  are  appointed  by  the 
court  and  the  clerk,  can  be  affected 
by  its  provisions.     (Id.) 

5.  Courts  will  never  aid  either  party 
to  enforce  a  contract  which  is  pro- 


hibited by  positive  law  or  is  op- 
posed to  public  policy  or  is  con- 
trary to  good  morals.  When  the 
consideration  is  vicious,  the  con- 
tract begets  no  obligation.  (Pease 
agt.  Walsh,  ante,  269.) 

6.  The  plaintiff  alleged  in  his  com- 
plaint that  he  was  employed  by 
the  defendant  to  use  his  influence 
with  the  department  of  docks  of 
the  city  of  New  York,  for  the  pur- 

Eose  of  procuring  for  the  White 
tar  Line  Steamship  Company  a 
lease  of  piers  Nos.  51  and  52  on 
North  river,  for  the  term  of  one 
year  or  more,  at  as  low  a  rent  as 
$50,000  per  annum,  for  which  use 
of  his  influence  the  defendant 
agreed  to  pay  the  plaintiff  $15,000. 
(Id.) 

7.  The  plaintiff  claimed  to  have  used 
his  influence  with  the  commission- 
ers of  docks,  and  to  have  suc- 
ceeded in  procuring  such  lease,  at 
the  annual  rent  of  $45,000,  for  one 
with  a  privilege  of  renewal  for 
fifteen  years,  and  claims  from  the 
defendant,  on  his  refusal  to  pay, 
the  sum  of  $15,000,  in  fulfillment 
of  the  contract.     (Id.) 

8.  Held,  on  demurrer  to  the  com- 
plaint, that  the  contract  was  con- 
trary to  morality  and  public  policy. 
Judgment  for  the  defendant  on 
the  demurrer,  with  liberty  to  the 
plaintiff  to  amend  on  the  usual 
terms.    (Id.) 

9.  The  court  of  common  pleas  is  a 
part  of  the  judicial  system  of  the 
state,  and  its  judges,  clerks  and 
other  officers  are  notcity  or  county 
officers  within  the  meaning  of  the 
terms  used  in  tax  levies  or  other 
local  acts  pertaining  solely  to  the 
city  and  county  of  New  York. 
(Jams  agt.  Mayor,  &c.,  N.  Y.,  ante, 
354.) 

10.  Neither  of  these  judges  or  offi- 
cers come  within  the  statute  (Laws 
of  1871,  ch.  583)  organizing  and 
defining  the  duties  of  the  board 
of  apportionment  of  the  city  of 
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New  York,  who  have  power  to 
regulate  all  salaries  of  officers  and 
employes  of  the  city  and  county 
governments.  (Id.) 

11.  Where  the  plaintiff  brings  a  regu- 
lar action,  for  a  balance  of  his 
salary,  and  prays  for  a  judicial 
determination,  and  the  enforce- 
ment of  his  rights  according  to  th<! 

1  strict  rules  of  law  and  the  usual 
course  and  practice  of  the  courts, 
a  plea  of  no  appropriation  is  of  no 
greater  force  or  effect  than  the 
plea  of  inconvenience  would  be, 
which  an  individual  debtor  might 
interpose  to  an  action  brought 
upon  his  promise  or  obligation. 
(Id.) 


QUESTIONS     OF     LAW    AND 
FACT. 

1.  Where  a  vendee  seeks  to  rescind 
a  contract  for  the  sale  of  real  estate, 
on  account  of  defect  of  title,  the 
question  as  to  the  materiality  of 
the  defect,  where  it  depends  upon 
and  is  an  inference  to  be  drawn 
from  circumstances,  is  a  question 
of  fact  for  the  jury;  but  where  it 
turns  upon  the  construction  of  a 
writing,  and  no  special  circum- 
stances need  be  taken  into  ac- 
count, it  is  a  question  of  law  for 
the  court.  (Stokes  agt.  Johnson, 
57  If.  Y.  R,  673.) 


RAILROADS. 

1.  It  is  not  every  case  of  a  clear 
violation  of  the  plaintiff's  rights 
that  entitles  him  to  an  injunction 
to    restrain    such    violation.     He 
must  first  clearly  show  that  the 
act  itself  is  illegal.    (Haight  agt. 
N.  T.  Elevated  Railway  Co..  ante. 
20.) 

2.  Where  the  plaintiffs  in  their  action 
proceeded  upon  the  theory  that 
the  defendants  had  not  completed 
their  road  within  the  time  pre- 
scribed by  the  acts  under  which 


they  were  originally  organized, 
and  therefore  had  forfeited  all  their 
chartered  rights,  and  that  further 
proceedings  by  them  in  the  erec- 
tion, &c.,  of  a  part  of  said  road,  in 
the  absence  of  lawful  authority, 
would  be  a  nuisance  specifically 
detrimental  to  the  plaintiffs  as 
property  owners,  and  which  en- 
titled them  to  an  injunction  to 
restrain  the  defendants  from  fur- 
ther proceeding :  (Id.) 

3.  Held,  that  as  the  defendants  are 
professedly  acting  under  a  legis- 
lative   grant,    the    court    cannot 
assume  that  they  have  forfeited 
their  rights  under  that  grant,  it 
not  appearing  that  any  action  has 
been  instituted  by  the  state  for  a 
forfeiture.    (Id.) 

4.  The  allegations  of  the  complaint 
charging  the  defendants  with  ex- 
torting illegal  or  excessive  fares 
from  their  passengers,  constitute 
no  ground  for  granting  an  injunc- 
tion.    (Id.) 

5.  If  the  defendants  have  violated 
their  charter,  the  attorney-general 
can  institute  proceedings  to  com- 
pel compliance  with  or  a  forfeiture 
of  their  charter.     And  an  individ- 
ual who  has  been  compelled  to  pay 
an  illegal  or  excessive  fare  can 
have  his  wrong  redressed  by  an 
appropriate  action.     (Id.) 

6.  A  railroad  company  has  the  power 
and   the    right    to  contract  as    a 
common     carrier,    to     transport 
freight  through  another  state  over 
another  railroad,  and  beyond  its 
own  terminus.    (Ogdensburgh,  &c., 
R.  R.  Co.  agt.  Pratt,  ante,  84.) 

7.  Where  the  owners  of  the  prop- 
erty transported  knew  that  the  car 
in  which  it  was  put  was  defective 
and  unsuitable,  they  did  not  there- 
by assume  the  risk  of  such  defects, 
nor  was  the  company  relieved  from 
responsibility  for  the  same.     (Id.) 

8.  And  it  sftnw,  that  if  the  company 
was  negligent  in  furnishing  cars  it 
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would  not  have  been  relieved  from 
responsibility,  although  there  was 
an  agreement  that  it  should  not  be 
liable  therefor.  (Id.) 

9.  Where  plaintiffs  alleged  in  their 
complaint    that     the    defendants 
falsely  represented  that  the  mort- 
gage bonds  delivered  to  the  plain- 
tiffs as  security  were  first  mortgage 
bonds  upon  the  defendants'  rail- 
road ;  that  in  consequence  of  such 
false  representations  the  plaintiffs 
had   suffered    loss:    (Caylus    agt. 
N.  Y.,  Kingston,  &c.,  R.  R.   Co., 
ante,  100.) 

10.  Held,  that  the  complaint  could  not 
be  sustained  on  demurrer,  where 
it  appeared  that   there  were  no 
personal  representations  made  by 
the  defendants  to  the  plaintiffs,  but 
that  the  latter  alleged   that  the 
bonds  upon  their  face  and  upon 
which  they  relied,  were  described 
as  "  first    mortgage   consolidated 
bonds;"  but  it  appeared  by  the 
mortgage  accompanying  the  bonds 
that     such    consolidated     bonds 
would  become  the  first  lien  upon 
the  road  when  they  should  be  sub- 
stituted in  place  of  the  old  bonds, 
after  the  retirement  of  the  latter. 
(Id.) 

11.  It  is  a  rule  of  law  that  to  entitle 
a  party  to  recover  in  an  action  for 
negligence,   it  must  appear  that 
there  was  no  negligence  on  his 
part  contributing  to  the  injury,  and 
when    the  circumstances  proved 
are  not  sufficient  to  justify  such  a 
finding  no  recovery  can  be  had. 
(Sammon  agt.    JV.   T.   &   Harlem 
R.R.  Co.,  ante,  348.) 

12.  Negligence  is  not  to  be  presumed 
against  the  deceased  any  more  than 
against  the  defendant,  but  it  is  an 
affirmative  fact  to  be  made  to  ap- 
pear by  the  plaintiff.     If  the  cir- 
cumstances are  such  that  it  may 
be  fairly  inferred,  the  inference 
must  be  made  by  the  jury  and  not 
the  court.    (Id.) 

13.  Where  the  evidence,  in  an  action 
against  a  railroad  company,  shows 


satisfactorily  that  the  accident 
within  the  rule  of  law,  by  which 
the  deceased  lost  his  life  was  at- 
tributed to  a  fellow  servant  in  the 
employ  of  the  company,  the  com- 
pany is  not  liable.  (Id.) 

RECEIVER. 

1.  It  is  irregular  for  a  receiver  inp 
supplementary  proceedings  to  em- 
ploy, on  his  behalf,  the  attorney 
for  the  judgment  creditor  in  the 
action.     (Branch  agt.  Harrington, 
ante,  196.) 

2.  Where    a    bank    has  gone   into 
liquidation  and  closed  up  its  busi- 
ness leaving  its  assets  and  prop- 
erty in  the  hands  of  its  former 
directors    for   some  three  years, 
without  any  accounting  with  the 
stockholders  during  that  time  ;  in 
an  action  by  a  stockholder  against 
these  directors  individually,  charg- 
ing them  with  abusing  and  neg- 
lecting their  trust  and  wasting  the 
effects  of  the  corporation,  a  re- 
ceiver will  be  appointed  by  the 
court,  ex  parte,  to  take  possession 
of  the  assets  and    property  and 
make  a  proper  distribution  of  it 
among  its  owners.     ( Warren  agt. 
Fake,  ante,  430.) 

3.  An  injunction  alone  would  be  of 
no  avail  in  such  a  case,  as  much 
of  the  danger  consists  in  the  de- 
fendants'   refusing    to    take    any 
action  whatever — the  waste  from 
simple  neglect  of  duty  —  and  that 
writ  is  powerless  to  compel  the 
performance  of  official  trusts.  (Id.) 

4.  A  receiver  appointed  to  sue  for 
and  collect  such  debts  as  are  or 
may  become  due  and  to  pay  over 
the  proceeds  to  a  third  person,  has 
authority  to  receive  money  paya- 
ble under  a  contract  before  it  be- 
comes due,  and,  if  they  be  accepted 
by  the  third  party,  may  take  notes 
in  place  of  the  money.     (Okott  agt. 
Heermans,  3  Hun,  431.) 

5.  A  provision  in  a  contract  of  sale 
that  it  shall  become  void  if  as 
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signed  without  the  consent  of  the 
vendor,  is  waived  if  the  vendor 
accepts  the  purchase-money  from 
the  assignee.  (Id.) 

When  may  be  appointed  at  suit  of 
stockholder,  to  take  and  hold  funds 
of  foreign  corporation.  (See  Red- 
mond agt.  Hoge,  3  Hun,  171.) 

Of  property  assigned  for  benefit  of 
creditors — what  interest  acquires 
in  property  of  assignor.  (See  Mer- 
ritt  agt.  Scott,  3  Hun,  657.) 

6.  The  plaintiff,  a  judgment  credit 
tor  of  defendant,  applied  for  the 
appointment  «of  a  receiver  of  the 
defendant,    a  corporation,  which, 
as  a  defense  to  the  motion,  al- 
leged that  the  judgment  was  ob- 
tained by  the  collusion  and  fraud 
of  the  president  of  the   corpora- 
tion; upon  the  hearing,  time  was 
given  to  make  a  motion  to  open 
the  judgment  on  that  ground,  of 
which  opportunity  defendant  did 
not  avail  itself.     Held,   that  the 
court    was   authorized    to    infer, 
from  its  failure  so  to  do,  that  the 
defense  was  without  merit.   (Loder 
agt.  N.  Y. ,  Utica  &  Ogdensburgh  It. 
R.  Co.,  4  Hun,  22.) 

7.  When  the    evidence   establishes 
the  fact  that  claims,  allowed  and 
paid  out  of  funds  in  the  hands  of 
a  receiver  by  an  order  of  the  court, 
are  fictitious  and  unfounded,  the 
proper  proceeding  by  a  creditor  of 
the  fund  is  to  apply  to  be  made  a 
party  to  the  suit  in  which    the 
order  was  made,  and  to  have  such 
order  vacated;   for  in  such  pro- 
ceeding the  court  has  a  wider  dis- 
cretion and  greater  power  for  re- 
lief than  in  an  independent  action 
depending  for  its  success    upon 
satisfactory     proof     of      fraud. 
(Schenck  agt.  Ingraham,  4  Hun,  67.) 

8.  A.  receiver  is  personally  liable  to 
persons  sustaining  loss  or  injury 
by  or  through  his  own  neglect  or 
misconduct;  but  for  the  neglect  or 
misconduct  of  those  employed  by 
him  in  the  performance  of  the  du- 


ties of  his  office,  he  is  only  liable 
in  an  action  brought  against  him 
as  receiver,  and  any  judgment  re- 
covered therein  must  be  made 
payable  out  of  funds  in  his  hands 
as  such  receiver.  (Camp  agt.  Bar- 
ney, 4  Hun,  373.) 

9.  This  action  was  brought  against 
the  defendant,  who  was  operating 
and  managing  ihe  Buffalo,  Corry 
&  Pittsbunj  railroad,  as  a  receiver 
duly   appointed    by    the    United 
States  district  court,  to  recover 
damages  for  personal  injuries  sus- 
tained by  the  plaintiff  while  travel- 
ing as  a  passenger  on  the  railroad. 
Upon  appeal  from  a  judgment  re- 
covered by  the  plaintiff  upon  the 
trial  of  said  action,  field,  that  the 
record  and  proceedings  should  be 
modified  so  as  to  malce  the  judg- 
ment against  the  defendant  as  re- 
ceiver only,  and  not  against  him, 
personally,  and  that,  as  so  modi- 
fied, it  should  be  affirmed.     (Id.) 

10.  If,  in  such  case,  a  receiver  desires 
the  protection  of    the  court   by 
which  he  was  appointed,  he  must 
apply  thereto  for  an   injunction, 
and  in  case  he  fail  so  to  do,  the 
action   at   law    may    proceed   as 
though  permission   to    bring  the 
same  had  been  received  from  such 
court.     (Id.) 

When,  having  no  notice  of  claim 
before  paying  dividend,  not  re- 
quired to  pay  creditor.  (See  Smith 
agt.  Manhattan  Ins.  Co.,  4  Hun, 
127.) 

When  chargeable  personally  with 
costs  in  action  upon  bond  of  in- 
demnity. (See  Chapin  agt.  Thomp- 
son, 4  Hun,  779.) 

11.  A  certificate  of  the  comptroller  of 
the  currency,  approved  and  con- 
curred in  by  the  secretary  of  the 
treasury,  reciting  the  existence  of 
all  the  facts  of  which  the  former 
is  required   by  the  national  cur- 
rency act  (*cc.  50,  13  U.  S.  Stnt.  at 
Large,  99)  to  be  satisfied,  to  author- 
ize him  to  appoint  a  receiver  of 
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a  national  bank  under  the  pro- 
visions of  that  act,  is  sufficient 
evidence  of  the  validity  of  the 
appointment  of  the  receiver  in  an 
action  brought  by  him  as  such. 
(Plait  &gt.Beebe,  57  N.  T.  R.,  339.) 


RECOGNIZANCE. 

1.  The  practice  of  the  judges  of  this 
court  of  discharging  judgments 
upon  recognizances  on  applica- 
tions to  which  the  district  attor- 
ney has  consented  to.  discharge 
them,  upon  proof  that  the  accused 
has  either  been  surrendered  by 
the  bail  or  has  surrendered  him- 
self and  entered  into  a  new  recog- 
nizance, approved  by  the  district 
attorney,  that  he  would  thereafter 
appear  to  be  tried  upon  the  indict- 
ment and  submit  to  the  final 
judgment,  sentence  or  order  of 
the  court,  is  incorrect  and  should 
be  abandoned.  Reasons  stated  in 
the  opinion  of  the  court.  (People 
agt.  Coman,  ante,  91.) 


REFEREE. 

1.  Upon  the  settlement  of  a  case  by 
a  referee  before  whom  it  has  been 
tried,  the  plaintiff  prepared  a  num- 
ber of  findings  in  addition  to  those 
contained  in  the  referee's  report, 
upon  all    of   which    the    referee 
passed,  allowing  some  and  declin- 
ing to  allow  the  others.     Subse- 
quently the  plaintiff  moved  for  an 
order  requiring  the  referee  to  find 
for  or  against  all  of  the  findings 
requested  by  him  on  the  settle- 
ment.    Held,  that  the  motion  was 
properly  denied.    That  as  the  refe- 
ree had  allowed  or  declined  to 
allow  all  of  the  proposed  findings, 
he  bad  done  all  that  he  was  bound 
to  do.    (Excelsior  Petroleum  Co., 
agt.  Lacey,  3  Hun,  111.) 

2.  An  express  refusal  by  a  referee  to 
find  as  requested,  must  be  deemed 
a  ruling  to  the  effect  that  the  evi- 
dence would  not  justify  such  find- 


ing, or  that,  if  found,  the  fact 
would  not  be  material  to  the  issue. 
The  proper  practice  to  be  pursued 
upon  the  settlement  of  a  case  by  a 
referee  stated.  (Id.) 

Decision  for,  will  not  be  reversed  be- 
cause reason  assigned  for  is  unten- 
able. (See  Stevens  agt.  Corn  Ex- 
change Bank,  3  Hun,  147.) 

Report  of,  as  to  distribution  of  sur- 
plus moneys  —  power  of  court 
over.  (See  Mutual  Life  Ins.  Co. 
agt.  Salem,  6 -Hun,  117.) 

If  evidence  is  admissible,  referee  is 
not  bound  to  declare  its  effect  — 
reservation  of  decision  upon  ad- 
missibility  of  evidence  —  when  im- 
proper. (See  Lathrop  agt.  Bram* 
hall,  3  Hun,  394.) 

Refusal  of,  to  order  bill  of  particu- 
lars, not  reviewable.  (See  Matter 
of  Weller  agt.  Wetter,  4  Hun,  195.) 

Fees  of,  on  sale  in  foreclosure  — 1869, 
chapter  569;  1874,  chapter  192. 
(See  Philips  agt.  Walker,  4  Hun, 
645.) 

REFERENCE. 

1.  "Where  there  is  a  conflict  of  evi- 
dence on  the  trial  before  a  referee, 
between  the  plaintiff  and  defend- 
ant as  to  the  making  of  a  certain 
agreement    between    them,     the 
referee's  decision  thereon  will  not 
be  disturbed  on  appeal.    (Clark 
agt.  Donaldson,  ante,  63.) 

2.  And  where  there  is  some  conflict 
of  evidence  on  another  point  and 
the  preponderance  and  weight  of 
evidence  is  in  favor  of  the  rulings 
and  decision  of  the  referee  there- 
on, this  court  will  sustain  such 
findings.    (Id.) 

3.  It  is  the  duty  of  the  appellant  in 
making  up  his  case,  to  show  plain- 
ly that  an  erroneous  ruling  was 
made  adversely  to  him,  and  not 
leave  that  fact  to  appear  by  infer- 
ence or  conjecture.     (Id.) 
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4.  In  an  action  for  goods  sold,  where 
by  the  pleadings  and  bill  of  par- 
ticulars, it  appears  that  the  exami- 
nation of  a  long  account  is  in- 
volved,   a    reference    cannot   b« 

•  defeated  by  an  offer  of  the  de- 
fendant, subsequent  to  the  service 
of  his  answer,  that  on  the  trial  he 
will  not  dispute  or  question  the 
items  of  plaintiff's  claim,  as  to 
their  number,  their  character,  their 
value  or  their  price.  (Kennedy 
agt.  Kenna,  ante,  308.) 

5.  Such  an  offer  does  not  obviate 
the  necessity  of  proving  each  sale 
and  delivery  to    the    defendant, 
and  as  the  account  must  be  ex- 
amined to  that  extent,  a  reference 
is  proper.    (Id.) 

6.  The  principle  laid  down  in  Welsh 
agt.  Darragh  (52  N.   T.  R.,  590), 
followed.    (Id.) 

7.  An  exception  to  a  finding  in  the 
report  of  a  referee,  will  not  be  suf- 
ficient to  bring  up  the  question  of 
the  admissibility,  under  the  plead- 
ings, of  the  evidence  upon  which 
such  finding  was  based.    (Gibson 
agt.  Stetier,  3  Hun,  539.) 

8.  A  general  conclusion  that  the  de- 
fendant is  entitled  to  judgment  for 
the  possession  of  certain  premises, 
will  be  held  to  embrace  whatever 
finding  of  fact  is  essential  to  it; 
the  latter  being  clearly  supported 
by  the  evidence  and  being  itself 
the  necessary  result  of  the  specific 
facts  already  found.    (Id.) 

When  ordered  to  take  testimony 
as  to  contempts  —  when  ordered 
without  requiring  interrogatories 
to  be  first  filed.  (See  People  agt. 
Alexander,  3  Ilun,  211.) 

9.  It  is  no  objection  to  an  order 
referring  an  action,  that  the  plain- 
tiff is  insolvent  and  will  be  unable 
to  pay  the  referee's  fees,  and  that 
the  action  is  brought  in  bad  faith. 
(Place  agt.    C  heesebrough,  4  Hun, 
577.) 


10.  A  reference    may    be    ordered 
although  one  of  the  several  issues 
in  the  case  may  not  require  the 
examination  of  a  long  account. 
(Id.) 

11.  The  power  of  the  court  to  refer 
common-law  actions  involving  the 
examination  of    a  long  account, 
existed  at  the  time  of  the  adop- 
tion of  the  constitutions  of  1777 
and  1822.    (Id.) 

12.  No  exception  lies  to  the  refusal  of 
a  referee  to  find  the  particulars 
which  go  to  make  up  his  general 
conclusions  of  fact.    (Avery  agt. 
Foley,  4  Hun,  415.) 

13.  It  is  erroneous  for  a  referee  to 
find  the  evidence  of  facts  instead 
of  the  facts  themselves.    (Id.) 

14.  Under  section  270  of  the  Code, 
the  court  may,  by  consent  of  the 
parties,  order  a  reference  to  deter 
mine  any  issue  or  question  of  fact, 
instead  of  directing  the  same  to  be 
tried  by  a  jury.     (Thurber  agt. 
Chambers,  4  'Hun,  721.) 

15.  When  in  such  cases  the  referee  is 
directed  to  report  his  proofs  with 
his  finding,    his    report  has  the 
same  effect  as   the  verdict  of  a 
jury  would  have,  and  the  judge  is 
at  liberty  to  form  his  own  con- 
clusions of  fact  and  of  law  upon 
the  evidence,  using  the  report  as 
merely  advisory.     (Id.) 

Power  of  court  to  order,  on  applica- 
tion to  vacate  assessment,  made 
under  chapter  312,  1874  —  distinc- 
tion between  power  of  court  to 
order  reference  in  actions  and  in 
special  proceedings.  (See  Matter 
of  Bohm,  4  Hun,  558.) 

As  to  surplus  monevs  —  object  of. 
(See  Union  Dime  Savings  Institu- 
tion agt.  Osley,  4  Hun,  657.) 

When  trial  will  require  examination 
of  long  account,  though  action  be 
not  on  an  account  —  laches  in 
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moving    for.     (See    Mayor     agt. 
Genet,  4  Hun,  658.) 

16.  It  seems,    that  where  a  referee 
makes  a  finding  of  fact  in  accord- 
ance with  the  request  of  a  party, 
the  latter  cannot  dispute  or  ques- 
tion it  on  appeal.     (E.  R.  N.  Bk. 
agt.  Gove,  57  N.  T.  R,  597.) 

17.  A  party  seeking  by  motion  to 
obtain    further   findings    from    a 
referee  should  clearly  specify  the 
point  upon  which  he  desires  the 
referee  to  pass,  and  should  show 
that  a  finding  thereon,  if  in  his 
favor,  would  necessarily  affect  the 
judgment,  and  that  there  was  evi- 
dence   upon    which   the    referee 
might  justly  have  so  found.    (Tatt- 
man  agt.  Bresler,  58  N.  T.  R. ,  123.) 

18.  If  the  point,  and  the  evidence 
which  it  is  claimed  would  support 
a  finding  thereon  in  favor  of  the 
moving  party,  is  thus  presented, 
and  the  motion  is  denied,  the  de- 
nial must  be  based  upon  the  opin- 
ion of  the  court  that  there  was  no 
evidence  to  sustain«such  a  finding, 
or  that,  if  made,  it  would  not  have 
varied  the  result.     In  either  case, 
a  question  of  law  is  presented,  re- 
viewable  in  this  court.     (Id.) 

19.  Upon  return  to  an  alternative 
writ  of  mandamus,  an  order  of  re- 
ference was  entered   by  consent 
"  to  hear  and  determine  the  whole 
issues  of  fact  in  the  case."    The 
report  of  the  referee  stated  his 
findings  of   fact,  and  his  report 
was  accompanied  by  the  evidence. 
Both  parties  were  heard  thereon 
as  well  as  on  the  report,  without 
objection;  and  the  justice  holding 
the  special  term,  attended  by  the 
attorneys  of  the  respective  parses, 
viewed  the  premises  in  question, 
without  objection.     In  his  deci- 
sion, he  disregarded  some  of  the 
referee's  findings  of  fact.    Held, 
that,  if  the  order  should  be  inter- 
preted as  directing  a  report  of  the 
facts,    and   thus,    as  having  the 
effect  of  a  special  verdict  (Code, 
sec.  272),  leaving  nothing  for  the 


court  but  the  determination  of 
questions  of  law,  yet  the  parties 
having  dealt  with  it  differently, 
such  an  effect  could  not  be  claimed 
for  it  upon  appeal.  (People  ex  rel. 
agt.  D.  &  O.  R  R  Co.,  58  JV.  Y. 
R,  153.) 

20.  An  exception  to  a  referee's  find- 
ing of  fact  will  not  authorize  a  re- 
versal of  the  judgment  entered 
upon  his  report,  unless  it  is  made 
to  appear  that  there  is  no  compe- 
tent testimony  to  sustain  the  find- 
ing; that  his  conclusion  of  law 
necessarily  depends  upon  such 
finding;  and,  further,  that  there 
is  no  other  fact  presented  by  the 
evidence,  and  which  the  referee 
might  have  found,  which  will 
justify  his  conclusion  of  law  and 
the  judgment  based  thereon.  (Cas- 
wett  agt.  Dams,  58  N.  T.  R.,  223.) 


RELIGIOUS  SOCIETIES. 

1.  Where  an  injunction  is  asked  by 
a  member  of  a  religious  society  to 
restrain  the  society  from  removing 
and  changing  the    pews  of    the 
church,  &c.,  in  alleged  violation 
of  the  rights  and  franchises  of  a 
pew  owner,  and  also  as  contrary 
to  the  customs,  usages  and  doc- 
trine  of    the  church,  it  will  be 
denied :    (Solomon  agt.   Congrega- 
tion B'nai  Jeshurun,  ante,  263. )  • 

2.  1st.  Where  it  appears  that  the 
meeting  of  the  society,  which  was 
claimed  to  be  irregular,  was  regu- 
larly held,  and  the    proceedings 
were  subsequently  ratified  by  the 
board  of  trustees  and  a  large  num- 
ber of  the  electors ;    (Id. ) 

3.  2d.    Where  all  the  equities  are 
denied  by  the  answer;  and,     (Id.) 

4.  3d.  On  the  ground  that  the  stat- 
ute expressly  gives  the  trustees 
power  to  make  rules  and  orders 
for  managing  the  temporal  affairs 
of  the  church  and  to  regulate  and 
order  the  renting  of  pews,  &c. 
(Id.) 
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REMEDIES. 

Election  of  one  of  two  inconsistent 
remedies  —  effect  of.  (See  Wright 
agt.  Pierce,  4  Hun,  351.) 

Election  of — when  parly  bound  by 
—  estoppel.  (See  King  agt.  Galvirt, 
4Hun,  258.) 

Contract  procured  by  fraud  —  reme- 
dy of  party  defrauded.  See  Van 
Liew  agt.  Johnson,  4  Hun,  415.) 

REMOVAL  OF  CAUSE. 

1.  A  petition,  filed  by  a  corporation, 
for  the  removal  of  a  cause  to  the 
United  States  court,  signed  by  its 
general  agent    in   this  state,  and 
accompanied  by  an  affidavit  show- 
ing affirmatively  his  authority  to 
act  for  the  corporation,  is  suffi- 
cient.     (Bell    agt.   Lycoming  Ins. 
Co.,  3  Hun,  409.) 

2.  The  mere  filing  of  the  papers  on 
an  application  for  the  removal  of 
a  cause  to  the  United  States  court, 
does  not  have  the  effect  of  remov- 
ing the  action.      The  court  must 
act  upon  them  either  by  order  or 
by  accepting  the  sureties  olfered. 
(  Vote  agt.  Yulee,  4  Han,  628.) 


REMOVAL  TO  U.  S.  COURT. 

1.  The  removal  of  a  cause  to  the 
United  States  district  court  is  not 
authorized  by  the  act  of  July  27, 
1866,    in    an    action  for  a   joint 
indebtedness,    where    the    appli- 
cation  is  not    made    by    all   the 
defendants  to  the  record,  nor  by 
any  one  against  whom  a  separate 
judgment  can  be  rendered  without 
the  presence  of  the  other  defend- 
ants.     (Meririn  agt.     Wcxcl,  ante, 
115.) 

2.  Nor  can  such  removal  be  made 
under  the   amendment  of  March 
2,  1867,  on  the  ground   of    local 
influence,  as  such  an  application 
can  only  be  made  by  all  the  joint 
defendants.    (Id.) 

VOL.  XLIX  80 


3.  Where  the  plaintiff,  at  the  com- 
mencement of   the  action,    is    a 
resident  of  another  state  with  the 
defendant  who  makes  application 
for  the  removal,  this  defeats  the 
application   under  either  statute. 
(Id.) 

4.  The  statute  of  Wisconsin,  passed 
in  1870,  prohibits  any  fire  insur- 
ance  company,  organized  under 
the  laws  of  any  other  state,  to  take 
risks  or  transact  any  business  of 
insurance  in    that  State   by   any 
agent  therein,  unless  such  com- 
pany '(among  other  requirements) 
"shall  first  appoint  an  attorney  in 
this  state  on  whom  process  of  law 
can  be  served,  containing  an  agree- 
ment that  such  company  will  not 
remove  the  suit  for  trial  into  the 
United    States    circuit    court    or 
federal  courts,  and  file  in  the  office 
of  the  secretary  of  state  a  written 
instrument,  duly  signed  and  sealed, 
certifying      such      appointment, 
which  shall  continue  until  another 
attorney  be  substituted."    (Jfo/ite 
Ins.  Co.  agt.  Morse,  ante,  314.) 

5.  In  pursuance  of  this  statute  the 
plaintiff  in  error,  on  the   1st  of 
July,  1870,  appointed  an  attorney 
by  an  instrument  containing,  with 
the  power  of  attorney,  an  agree- 
ment not  to  remove,  by  the  acts  of 
the  company,  suits  commenced  in 
the  courts  of  that  state  into  the 
United  Stales  .couits     (Id.) 

6.  Held,  that  there  is  no  sound  prin- 
ciple upon  which  such  agreements 
can  be  enforced.     Ever}'  citizen  is 
entitled  to  resort  to  all  the  couits 
of  the  country,  and  to  invoke  the 
protection  which  all  the  laws  of 

•thi'se  courts  may  afford  him.  A 
man  may  not  barter  away  his  life, 
or  his  freedom,  or  his  substantial 
rights.  (Id.) 


REPLY. 

1.  Under  tho  Code,  no  reply  to  an 
answer  is  necessary  unless  it  sets 
vip  a  counter-claim,  but  the  plain- 
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tiff  is  permitted  to  prove  any  mat- 
ter in  denial  or  avoidance  of  the 
answer  when  it  sets  up  new  mat- 
ter, as  the  case  may  require. 
(Dambman  agt.  Schulting,  4  Hun. 
50.) 


REVIVOR. 

1.  Where  an  action  against  two 
defendants,  the  cause  of  which 
survives,  proceeds  to  interlocutory 
judgment  against  them,  and  one 
of  the  defendants  dies,  and  it 
appears  that  he  was  not  a  neces- 
sary or  even  a  proper  party  defend- 
ant, the  action  can  proceed  against 
the  survivor,  and  the  case  can  be 
relieved  from  embarrassment  by 
applying  to  the  court  for  leave  to 
drop  the  deceased  defendant  out 
of  the  case.  (Halstead  agt.  Cock- 
roft,  ante,  342.) 


RULES. 

Rule  41  —  duty  of  referee  on  settle- 
ment of  case,  as  to  allowance  or 
disallowance  of  proposed  findings. 
(See  Excelsior  Petroleum  Co.  agt. 
Lacey,  3  Hun,  111.) 

Rule  77 —  what  claims  constitute 
liens  under.  (See  Atlantic  Savings 
Bank  agt.  Hiler,  3  Hun,  209.) 

Rule  77  —  power  of  court  over  ref- 
eree's report  as  to  distribution  of 
surplus  moneys.  (See  Mutual  Life 
Ins.  Co.  agt.  Salem,  3  Hun,  117.) 

Rule  43  —  case  on  appeal  —  when 
too  voluminous.  (See  Ryan  agt. 
Wavle,  4  Hun,  804.) 


SALARIES. 

1.  Under  section  3  of  chapter  583  of 
the  Laws  of  1871,  the  board  of 
apportionment  is  empowered  "  to 
regulate  all  salaries  of  officers  and 
employes"  of  the  city  and  county 
of  New  York,  not  exceeding  in 


amount  the  apportionment  made 
for  such  purpose  for  which  the 
city  and  county  could  be  held 
liable.  (Mckhoff  agt.  Mayor,  <&c., 
Jf.  Y.,  ante,  47.) 

2.  In  the  absence  of  proof  to  the 
contrary,  it  is  not  to  be  presumed 
that  in  regulating  the  plaintiff's 
salary,  by  their  resolution  of  the 
15th  of  August,  1871,  the  board 
exceeded  the  amount  already  ap- 
propriated for  the  payment  of  his 
salary  made  in  May.  1871.    If  so, 
it  should  have  been  established 
by  the  defendants.     (Id. ) 

3.  A  deputy  clerk  of  the  court  of 
common  pleas  is  not  an   officer 
either  of  the  city  or  county  gov- 
ernments; therefore  the  board  of 
apportionment  lias  no  power  to 
reduce  his  salary.     (Landon   agt. 
Mayor,  &c.,  N.  Y.,  ante,  218.) 

4.  The   judges    of    this    court    are 
among  the  class  of  judicial  officers 
who  are  denominated  by  the  Re- 
vised Statutes  public  officers  of  the 
state.     Consequently,  they  are  not 
necessarily  city  or  county  officers, 
but  officers  of  the  state,  and   a 
part  of  the  state  judiciary.    (Id.) 

5.  By  the  act  of  1871,  the  board  of 
apportionment  (which   was  then 
organized),   has    power,    &c.,    to 
regulate  all  salaries  of  officers  and 
employes  of  the  city  and  county 
governments.    (Id.) 

6.  But  if    the   court    itself,    or  its 
judges,  do  not  come  within  the 
provisions  of  this  act,  being  state 
officers,  it  follows  that  the  clerk 
nor  his  deputy,  who  are  appointed 
by  the  court  and  the  clerk,  can  be 
affected  by  its  provisions.     (Id.) 

7.  Where  it  appears  that  the  defend- 
ant has  no  property,  and  that  the 
amount  he  earns  and  receives  for 
his  personal  services  is  not  more 
than  sufficient  to  support  himself 
and  the  family  supported  by  him, 
supplemental  proceedings  against 
him  for  an  application  of  these 
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earnings  lo  plaintiff's  judgment 
against  him  will  be  discharged. 
(Gummings  agt.  Timbennan,  ante, 
236.) 


SALE. 

1.  Where  no  pretense  of  fraud  on 
the  part  of  the  purchaser  is  shown, 
and  where  the  inadequacy  of 
price  sot  up  by  the  defendant, 
who  had  failed  on  a  former  sale  to 
complete  his  purchase  at  a  far  less 
price,  and  the  efforts  to  sell  having 
produced  the  present  amount  bid, 
together  with  the  small  difference 
set  up  as  the  inadequacy,  held,  no 
cause  for  setting  aside  the  sale. 
(Burchett  agt.  Voorhis,  ante,  247.) 


SATISFACTION. 

1.  The  arrest  and  imprisonment  of 
a  judgment  debtor  upon  an  execu- 
tion against  his  body,  is,  in  law,  a 
satisfaction  of  the  judgment  so 
long  as  the  imprisonment  con- 
tinues, and  during  that  period  no 
action  can  be  maintained  by  the 
judgment  creditor  against  one 
standing  as  surety  for  the  debtor 
or  to  enforce  collateral  securities 
held  for  the  payment  of  the  judg- 
ment. (Koenig  agt.  Steckel,  58  N. 
T.  R.,  475.) 


SERVICE. 

1.  The  service  of  a  summons  here 
on  the  general  solicitor  or  counsel 
of  a  foreign  corporation  is  good 
service,  where  the  corporation  has 
failed  to  designate  a  person  resid- 
ing in  this  state  on  whom  service 
of  papers  could  be  made,  as  re- 
quired by  chapter  279  of  Laws  of 
1855.  (Clews  agt.  Rockford,  &c.,  R. 
R.  Co.,  ante,  Ml.) 

Substituted  service  of  summons  — 
when  affidavit  sufficient  to  autho- 
rize order  for.  (<SVe  Simjwon  agt. 
Burch,  4  Hun,  315.) 


Service  of  answer  after  office  hours 
—  when  irregular.  (See  Vail  agt. 
Lane,  4  Hun,  653.) 

2.  The  provision  of  section  135  of 
the  Code,  fixing  a  time  wherein  a 
defendant,  "  except  in  an  action 
for  divorce,"  may  be  allowed  to 
come  in  and  defend,  where  service 
of  summons  was  by  publication, 
does  not  deprive  the    courts   of 
power   to   open    a  default    in    a 
divorce  case  where  summons  was 
so  served.    (Brown  agt.  Brown,  58 
N.  Y.  R.,  609.) 

3.  The  object  of  the  provision  was 
to    enlarge,    not    to   restrict,  the 
powers  of   the  court    to    relieve 
against   judgments    so    obtained; 
and  the  power  which  the  courts 
had    over    their  own   judgments 
prior  to  the  Code  is  not  interfered 
with.     (Id.) 


SET-OFF. 

1.  The  defendant  in  a  mortgage  fore- 
closure suit,  who  is  personally  lia- 
ble for  the  debt,  or  whose  land  is 
bound  by  the  lien   of  the   mort- 
gage, may  introduce  a  set-off   to 
reduce  or  extinguish  the  plaintiff'? 
claim,  and    may  show   that    the 
plaintiff  has  received  only  a  color- 
able and  fraudulent  assignment  of 
the  mortgage,  and  holds  it  for  the 
benefit  of  one  against  whom  such 
set-off  exists.     (Lathrop  agt.  God- 
frey, 3  Hun,  739.) 

2.  Where  a  party  against  whom  a 
judgment  has  been  recovered  com- 
mences an  action  against  his  judg- 
ment creditor  for  the   purpose  of 
recovering  a  claim  existing  in  hi> 
favor  against  such  judgment  cred- 
itor* and  in  such  action  issue's  an 
attachment  and  by  virtue;  tliertof 
attaches  such  judgment,  he  is  pre- 
cluded, while   the  suit  in  which 
such  attachment   issued   is  pend- 
ing, from  maintaining  an  action 
in  equity  to  apply  the  debt  sued 
on   in    such   action   as    a    set-off 
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against  the  judgment  recovered 
against  him.  (Butler  agt.  Wehle, 
4  Hun,  54.) 

5.  In  an  action  upon  a  liquidated 
demand  held  by  a  plaintiff  as  as- 
signee, an  unliquidated  claim  for 
damages  for  breach   of  contract, 
existing    in    favor  of  defendant 
against  the  assignor  at  the  time  of 
the  assignment,  is  not   a  proper 
set-off.    (Friek  agt.  White,  57  N.  T. 
R,  103.) 

6.  Plaintiff  brought    his  action,  as 
assignee,  to  recover  the  balance  of 
an  account  for  coal  sold   by  his 
assignors  to  defendants  at  stipu- 
lated prices.     Defendants  set  up 
in  their  answer  substantially  that 
plaintiff's  assignors,  prior  to  the 
assignment,    sold  and  agreed  to 
deliver  to  them  400  tons  of  coal  at 
six  dollars  per  ton;  that  said  as- 
signors failed  to  perform  said  con- 
tract; that  said  coal  rose  in  value 
to  $7.50  per  ton  on  or  before  the 
date  of  the  assignment,  and  that 
defendants,  before  that  date,  suf- 
fered damage  in  the  sum  of  $600, 
"  which  they  will  off-set  against 
the  claim  of  the  plaintiff  in  this 
action."   Plaintiff  demurred.    Held 
(REYNOLDS    and  EARL,  GC. ,  dis- 
senting), that  the  facts   set  forth 

'  did  not  constitute  a  counter-claim ; 
that  as  there  was  no  allegation  as 
to  whether  the  increase  in  value 
took  place  before  or  after,  or  at 
the  time  of  the  breach,  the  amount 
of  defendant's  claim  was  not  as- 
certainable  by  calculation  ;  that 
the  statement  of  the  amount  of 
damages  was  a  legal  conclusion, 
and  under  the  answer  the  amount 
could  not  be  reached  save  by  the 
intervention  of  a  jury  ;  and  that, 
therefore,  defendant's  claim,  as 
set  up,  being  for  unliquidated 
damages,  was  not  a  proper  set-off, 
and  the  demurrer  was  properly 
sustained.  (Id.) 

SHERIFF. 

1.  The  poundage  and  fees  allowed 
by  statute  to  a  sheriff  upon  an  exe- 


cution are  in  full  compensation  for 
his  services  and  expenses  in  exe- 
cuting the  writ.  He  is  not  entitled 
to  charge  for  keeping  and  watch- 
ing the  property  levied  on,  lor 
boxing  and  removing  the  same,  for 
storage,  for  cataloguing  or  other 
preparations  for  sale,  or  for  auc- 
tioneer's fees;  nor  can  he  charge 
for  premiums  paid  for  insurances 
or  for  expenses  by  reason  of  an 
adverse  claim  to  the  property. 
(Crofut  agt.  Brandt,  58  N.  T.  R, 
106.) 

2.  The  relation  of  a  sheriff  to  an 
execution  debtor  is  not  analogous 
to  that  of  a  servant  to  his  master. 
(Id.) 

3.  As  to  whether,  when  expenses 
are  incurred  by  the  sheriff  at  the 
request  of  and  upon  the  promise 
to  repay  of  one  of  the  parties  and 
for  his  benefit  or  convenience,  he 
can  recover    the    same    of    such 
party,  qucere.    .(Id.) 

4.  Whether,  in   case  he  levy  upon 
beasts,  he  can  charge  his  expendi- 
tures for  food,  shelter  and  care  for 
them,  qucere.     (Id.) 

5.  The  authorities  as   to  the  fees 
chargeable  by  a  sheriff,  and  as  to 
charges  by  officers  for  the  perform- 
ance of  duties  imposed  upon  them 
as  such,  collated.     (Id.) 

6.  Where  a  transcript  of  a  judgment 
of  the  marine  court  of  the  city  of 
New  York  is  filed  in  the  county 
clerk's  office,   and    an  execution 
thereon  issued  to  the  sheriff,  it  is 
to  be  deemed  a  judgment  of  the 
court  of  common  pleas,  and  is  to 
be  enforced  in  the  same  manner 
(Code,  sec.  68);  and  the  sheriff  is  not 
entitled  to  charge  poundage  as  al- 
lowed upon  executions  from  the 
marine  court,  but  is  restricted  to 
his  statutory  allowances.     (Id.) 

7.  In  an  action  by  a  sheriff  upon  a 
bond  indemnifying  him  for  a  levy 
and  sale  under  an  execution,  where 
a  recovery  has  been  had  against 
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him  by  a  third  person  claiming 
the  property  sold,  it  is  proper  for 
the  defendants  lo  prove,  iu  mitiga 
lion  of  damages,  the  amount  re- 
ceived by  the  sheriff,  upon  the  sale. 
and  the  onus  is  then  upon  him  of 
showing  that  he  has  paid,  or  is 
liable  to  pay,  any  portion  of  Ihe 
receipts  to  another.  (O'Brien, 
slier  iff,  &c.,  agt.  2feCann,  58  N.  Y. 
#,373.) 

8.  The  presumption  that  public  offi- 
cers have  done  their  duty  does  not 
apply  in  such  .a  case.    (Id.) 

9.  The  sureties  in  the  bond  are  enti- 
tled to  avail  themselves  of   this 
proof,  although  the  principal  does 
not  defend.  (Id.) 

10.  The  evidence  is  proper  under  a 
general  denial  in  the  answer.  (Id.) 


SPECIAL  PROCEEDINGS. 

1.  A  proceeding  under  and  as  pre- 
scribed by  the  mechanic's  lien  law 
of  1851  for  the  cily  and  county  of 
New  York  (chap.  513,  IAJ truof  1851, 
amended  bychtip.  404,  Laws  of  1^5) 
for  the  enforcement  <•(  a  Hen  cre- 
ated under  the  provisions  of  said 
act,  was  not  an  action  within  the 
meaning  of  the  Code  (sir.  2),  but  a 
special  proceeding.  (II«llahanagt. 
Jfer/xrt,  57  .A'.  1'.  #,409.) 


SPECIAL  SESSIONS. 

1.  From  the  return   to  the  writ  of 
certiorari  granted  in  this  case,  it 
appeared   that   the   relators   were 
originally  brought  before  a  corn- 
mill  ing  magistrate  and  that  they 
then  elected  to  be  tried  before  the 
court  of   special   sessions.     Held, 
that  by  so  doing  they  waived  all 
objections   to   the  jurisdiction   of 
that  court,      ((jill  agt.    People,  3 
Hun,  187.) 

2.  Qmere,  whether  there  is  any  ap- 
peal from  the  court  of  special  ses- 


sions except  lhat  provided  by  ar- 
ticle 4,  title  3,  part  4,  chapter  2  of 
the  Revised  Statutes.  (Id.) 

Jurisdiction  of,  of  misdemeanors. 
(See  People  ex  rel.  Tweed  agt.  Lin- 
comb,  8  Hun,  760.) 


SPECIAL  TERM. 

Jurisdiction  of,  in  proceedings  lor 
partition  —  may  send  issues  of  fact 
to  jury  for  settlement.  (See  Hew- 
lett agt.  Wood,  3  Hun,  736  ) 


STATUTE    OF    LIMITATIONS. 

1.  It  does  not  require  more  than  a 
priiiut  facie  case  to  shift  the  bur- 
den of  proof  upon  the  defendant, 
where  his  actual  residence  is  a  fact 
peculiarly  within  his  own  knowl- 
edge, although  the  burden  of  proof 
to  show  that   he  had  resided  out 
of  the  state  was  originally  upon 
the  plaintiff.     (Dederick  agt.  McAl- 
lister, ante,  351.) 

2.  The  place  of  business  of  a  party 
need  not  necessarily  be  his  place 
of  residence;   but  long-continued 
business   at  a  particular  place  is, 
in  the  absence  of  any  thing  to  the 
contrary,    presumptive   evidence, 
and     devolves    upon    the     party 
against    whom   the    presumption 
arises  the  burden  of  overcoming 
it.    (Id.) 

8.  A  credit  for  interest  on  a  sum  of 
money  is  a  sufficient  admission 
of  indebtedness  to  take  the  entire 
sum  out  of  the  statute  of  limita- 
tions. (Kifh  agt.  Niiiijiint  C<>.  ^ic- 
ings Hank,  3  linn,  481.) 

4.  More  than  six  years-after  the  cause 
thereof  arose,  an  action  was  brought 
against  the  plaintiff  herein,  to  re- 
cover the  rent  of  certain  premises 
which  had  been  occupied  by  him 
as  receiver.  Against  such  an  ac- 
tion the  defendant  had,  by  a  bond 
of  indemnity,  covenanted  to  save 
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and  keep  the  plaintiff  harmless. 
The  plaintiff,  althoi^h  requested 
by  the  defendant  to  do  so,  refused 
to  interpose  to  such  action  the  de- 
fense of  the  statute  of  limitations, 
or  allow  the  defendant  to  do  so, 
but  suffered  judgment  to  lie  taken 
against  him  for  the  amount  claim- 
ed. In  this  action,  brought  upon 
such  bond,  to  recover  from  the  de- 
fendant the  amount  of  such  judg- 
ment, held,  that  the  defense  of  the 
statute  of  limitations  stood  upon 
the  same  footing  with  other  legal 
defenses,  and  was  to  be  treated 
with  the  same  respect,  and  given 
the  same  favor  and  consideration 
as  common-law  defenses;  that  it 
was  the  plaintiff's  duty  to  have  set 
up  such  defense  to  the  action 
brought  against  him,  or  to  have 
suffered  the  defendant  to  do  so, 
and  that,  having  refused  to  do 
either,  he  was  not  entitled  to  re- 
cover in  this  action;  that  the  plain- 
tiff was  properly  charged  person- 
ally with  the  costs  therein.  (Chapin 
agt.  Thompson,  4  Hun,  779.) 

5.  This  action  was  commenced  in 
November,    1873,   to  recover  for 
goods  sold,  in  June,  1867,  to  the 
defendant,  who  was  then  an  infant 
nineteen  years  of  age.     The  goods 
were  not  necessaries.     In  Septem- 
ber, 1871,  the  defendant,  by  parol, 
acknowledged  the  justness  of  the 
account  against  him  for  the  goods 
and  promised  to  pay  it.    Held,  that 
section  110  of  the  Code  was  inap- 
plicable to  such  a  case,  and  that 
such  parol  ratification  and  promise 
were  valid;  that  plaintiff's  claim 
not  being  capable  of  enforcement 
until  ratified  by  defendant  after 
reaching  his  majority,  plaintiff's 
cause  of  action  did  not  arise  until 
then,  and  therefore  was  not  bar- 
red by  the  statute  of  limitations. 
(Halsey  agt.  Reid,  4  Hun,  777.) 

6.  The  statute  of    limitations  (one 
year)  for  acts  done  by  a  sheriff  in 
his  official  capacity,  and  in  virtue 
of 'his  office,  or  by  the  omission  of 
an  official  duty,  is  not  applicable 
to  a  cause  of  action  against  the 


sheriff  for  procuring  payment,  by 
means  of  a  sworn  bill  and  false 
vouchers,  for  board  of  fictitious 
persons  who  were  never  confined 
in  the  county  jail.  (Board  of  Su- 
pervisors agt.  Walter,  4  Hun,  87.) 

Action  for  specific  performance  — 
when  within  section  97  of  Code  — 
•  when  statute  begins  to  run  —  when 
statute  may  not  be  interposed. 
(See  McCotter  agt.  Lawrence,  4  Hun, 
107.) 

Action  to  have  sale  decreed  to  pay 
legacies,  must  be  brought  within 
ten  years.  (See  Loder  agt.  Hatfield, 
4  Hun,  36.) 


STAY  OF  PROCEEDINGS. 

1 .  Plaintiff 's  proceedings  will  not  be 
stayed,  on  the  application  of  the 
defendant,  on  the  ground  that  the 
attorney  had  no  authority  to 
bring  the  action,  except  in  cases 
in  which  there  is  an  actual  fraud 
on  the  court  —  where  an  attorney, 
without  the  knowledge  or  consent 
of  the  plaintiff,  is  using  his  name 
in  a  wrongful  manner.  Where 
an  action  is  brought  in  the  name 
of  a  town,  and  it  appears  that  the 
pendency  of  the  action  was  known 
to  the  inhabitants  of  the  town, 
and  had  been  reported  to  the  town 
at  a  town  meeting,  without  oppo- 
sition or  objection  by  any  one,  the 
plaintiff's  proceedings  will  not 
be  stayed  on  the  ground  that  the 
attorney  had  no  authority  to  bring 
the  action.  (Town  of  Delhi  agt. 
Graham,  3  Hun,  407.) 

Revival  of  action  not  contemplated 
by  or  embraced  within  prohibition 
of.  (See  Matter  of  Bainbridge,  4 
Hun,  674.) 


STIPULATION. 

1.  The  court,  at  the  trial,  caneot  set 
aside  a  stipulation  entered  into  by 
the  parties  to  the  action,  on  the 
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rund  that  statements  contained 
the  affidavits,  allowed  to  be 
read  as  evidence  under  ks  provi- 
sions, are  untrue;  this  can  only  be 
done  upon  a  motion  to  be  made 
at  the  special  term.  (Frisbee  agt. 
Fitzsimons,  3  Hun,  674.) 

That  action  shall  not  abate  by  death 
of  plaintiff  —  power  of  counsel  to 
make.  (See  Vox  agt.  N.  T.  Oen. 
&  Hudson  R.  R.  R.  Co.,  4  Hun,  176.) 


STOCK  BROKER. 

1.  Where,  in  an  action  for  an  ac- 
counting on  the  purchase  of  stock, 
the    only   question    between    the 
parties  is,  whether  the  purchase 
was  joint  or  several,  and  the  testi- 
mony is  conflicting  between  them, 
the  point  will  be  considered  set- 
tled in  favor  of  the  plaintiff  as  a 
joint  purchase  where  it  appears 
that  the  defendant  had  previously 
rendered  a  bill  to  the  plaintiff  for 
the  plaintiff's  share,  adding  interest 
and  commission  to  that  date,  stat- 
ing that  the   purchase  was  joint 
and  containing  the  actual  interest 
of  each  of  them  in  the  enterprise. 
(Crosby  agt.  Watts,  ante,  364.) 

2.  A  broker  acting  in  such  a  case,  in 
a  fiduciary  capacity,   should    be 
able  to  show  from  his  books,  when 
referring  to  them,  not   only  the 
purchase  but  on  whose  account 
and  by  whom  made.     (Id.) 


STREETS  AND  AVENUES. 

1.  To  constitute  a  dedication,  by  deed, 
of  land  for  the  purposes  of  a  street 
or  avenue,  the  description  in  the 
deed  must  refer  to  a  street  or  ave- 
nue actually  laid  out,  and  the  in- 
tention to  dedicate  must  be  clear 
or   plainly  inferable.      (Matter  of 
Opening  Eleventh  Ate.,  ante,  £08.) 

2.  Objections  to  the  report  of  com- 
missioners of  estimate  and  assess- 
ment in   the  city  of  New  York 


cannot  be  taken  for  the  first  time 
upon  the  presentation  of  the  report 
for  confirmation.  Parties  affected 
must  submit  their  objections  to  the 
commissioners.  If  not  so  submit- 
ted the  court  cannot  review  or  pass 
upon  them,  even  with  the  consent 
of  the  corporation  counsel.  (Id.) 

3.  Commissioners  of    estimate  and 
assessment  can  amend  or  correct 
their  report,  in  any  case  of  mani- 
fest error,  and  can  reduce  awards 
made  as  damages  for  land  taken, 
any  time  previous  to  the  final  con- 
firmation of  the  report,  provided 
notice    is    actually  given  to   the 
parties  affected  thereby.    (Id.) 

4.  The  court  will  not  refuse  to  con- 
firm tue  report  of  the  commission- 
ers on  the  ground  of  inadequacy 
of  valuation.     The  report  in  this 
respect,  is  viewed  with  even  greater 
favor  than  the  verdict  of  a  jury, 
and  will  not  be  sent  back  for  cor- 
rection, except  in  cases  of  gross 
inadequacy    and    inequality    and 
where  some  wrong  principle  has 
been  adopted  as  to  the  amount  al- 
lowed.   (Id.) 

5.  The  power  of  the  commissioners 
or  the  court,  to  alter  or  amend  the 
report,  is  not  exhausted  until  the 
report  has  been  confirmed.    (Id.) 

6.  The  commissioners  are  not  called 
upon  to  adjust  conflicting  claims 
of  title  between  parties  to  the  same 
parcel  of  hind.     In  such  cases  it  is 
proper  to  award  the  damages  to 
"unknown   owners,"  leaving  the 
claimants  to  settle  the  question  of 
ownership  subsequent  to  the  con- 
firmation of  the  report  by  another 
proceeding.     (/</.) 

7.  A  commissioner  of  estimate  and 
assessment  in    the  city  of    New 
York  is  not  an  officer  of  the  cor- 
poration  within   the   meaning  of 
the  charter.     An  alderman  is  not 
disqualified  from  acting  as  a  com- 
missioner.    (Id.) 

8.  Lands  used  as  a  cemetery  may  be 
exempted    by   the   commissioners 
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from  assessment  for  benefit  (The 
case  of  Buffalo  City  Cemetery  agt. 
Buffalo,  46  N.  F,  506,  explained 
and  distinguished).  (Id) 

9.  A  statute  giving  the  power  to  lay 
out,  alter,  amend  or  repair  public 
streets,  is  comprehensive  enough 
to  include  any  change  or  alteration 
in  the  grade.     (People  ex  rel.  Ward 
agt.  Asten,  ante,  405.) 

10.  The  board  of  assessors  of  the 
city  of  New  York  possesses  all  the 
power,  and  is  charged  with  all  the 
duties,  in  relation  to  the  making 
of  assessments  for  local  improve- 
ments,   theretofore    possessed  by 
the  bureau  of  assessments  in  the 
street  department,  or  the  "assessors 
appointed  by  the  common  council, 
with  the  additional  power  to  as- 
sess for  "  all  improvements  direct- 
ed by  a  corporation   ordinance," 
words  broad  enough  to  include  an 
estimate  for    loss  occasioned  by 
reason   of  the  change  of  grade  of 
a  street.     (Id.) 

11.  In  the  interpretation  of  the  vari- 
ous special  statutes  relating  to  the 
improvement  of  streets  in  the  city 
of  New  York,  the  following  max- 
ims should  be  applied  :    (Id.) 

12.  I.  That  statutes  are  to  be  inter- 
preted according  to  the  intent,  and 
not  necessarily  according  to  the 
letter.     (Id.) 

13.  II.  That,  where  the  words  are 
obscure,  so  that  the  intent  does 
not  clearly  appear,  it  may  be  infer- 
red from  the  cause  or  necessity  of 
the  statute.     (Id.) 

14.  III.  That  it  is  the  duty  of  the 
courts  to   construe  a  statute  so  as 
to  meet  the  mischief  and  advance 
the  remedy.     (Id.) 

15.  IV.  That,  where  the  provision 
of  a  statute  is  general,  every  thing 
which   is  necessary  to  make   the 

•  provision  effectual  is  supplied  by 
the  common  law.    (Id.) 


16.  V.  That  all  statutes,  in  pari  ma- 
teria,  are  to  be  read  and  construed 
together,  as  if  they  formed  parts 
of  the  same  statute,  and  were  en- 
acted at  the  same  time.     (Id.) 

17.  VI.  That,  where   the   intent  or 
the  m'ischief  intended  to  be  reme- 
died is  plain,  but  the  remedy,  from 
the  words  used,  is  somewhat  ob- 
scure, that  construction  is  to  be 
given  which  will  give  full  effect 
to  the  intent,  and  not  that  which 
will  render  it  void  and  inopera- 
tive.   (Id.) 

18.  "Where  provision  is  made  by  stat- 
ute  for    estimating    or    assessing 
damages  done  by  the   change  of 
grade  of  a  street,  or  the  closing  of 
a  public  highway,  any  one  interest- 
ed  in   the  exercise  of  the  power 
can  obtain  the  writ  of  mandamus. 
(Id.) 

19.  It  is  no  valid   objection  to  the 
granting  of  the  writ  of  mandamus, 
to  compel  the  assessors  to  act  iu 
such  case,  that  application  therefor 
is  made  by  only  one  owner  inter- 
ested ;  any  person  interested   can 
apply  for  the  writ,  if,  in  the  gen- 
eral proceeding  contemplated  by 
the  statute,  he  has  a  separate  pe- 
cuniary interest.     (Id.) 

20.  Under  the  acts  in  relation  to  the 
changes  of   grade  of  streets,  and 
closing  of  old  streets,  in  the  city 
of  New  York,  by  the  Central  park 
commissioners,  within  certain  dis- 
tricts, it  is  the  duty  of  the  board 
of  assessors  to  estimate  the  dam- 
age done   the  land,   or  improve- 
ments of  adjoining  owners  which 
front  thereon.     (Id.) 

21.  Where  the   Central    park   com- 
missioners have  closed  a  street  or 
road  in  the  city  of  New  York, 
within  the  district  specified  in  the 
acts  establishing  their  powers,  it 
is  the  duty  of  the  board  of  assessors 
to  assess  the  damage   done   each 
parcel  of  land  or  building,  exist- 
ing thereon  at  the  time  of  the  pass- 
age of  the  statute,  but,  in  all  cases 
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outside  of  such  district,  where  the 
common  council  have  directed  the 
closing  a  street  or  road,  damages 
done  to  adjoining  property  must 
be  ascertained  by  commissioners 
to  be  appointed  hy  the  supreme 
court.  (Id.) 

22.  The  board  of  revision  and  cor- 
rection of  assessment  lists,  estab- 
lished under  chapter  308,  Laws  of 
1861,  has  succeeded  to  the  powers 
theretofore  possessed  by  the  com- 
mon council,  in  relation  to  the  rati- 
fication and  confirmation  6f  as- 
sessment lists,  and  an  assessment 
list,  when  ratified  or  confirmed,  as 
provided  in  the  act  of  18(51,  chap- 
ter 308,  is  final  and  conclusive. 
(Id.) 


SUBMISSION  UNDER  CODE. 

1.  Upon  submission  of  a  contro- 
versy under  section  372  of  the 
Code,  the  court  is  bound  to  give 
such  judgment  as  the  facts  re- 
quire, whether  it  be  legal  or  equi- 
table. (Graves  agt.  Brinkerhoff, 
,  305.) 


SUBPOENAS. 

Expense  of  serving,  cannot  be  al- 
lowed as  a  disbursement,  under 
Code,  section  811.  (Str  Totrnof 
Pierrepont  agt.  Lowluxs,  4  Hun, 
681.) 


SUBSTITUTED  SERVICE. 

Of  summons  —  when  aflidavit  suf- 
ficient to  authorize  order  for.  (See 
Simpson  agt.  B'.trch,  4  Hun,  315.) 


SUBSTITUTION. 

Of  name  of  new  party  plain  I  iff  in 
proceedings  already  had  in  an 
action  —  when  not  authorized. 
(See  Board  of  Supervisors  agt. 
Milkr,  4  //»/«;  71.) 

VOL.  XLIX  81 


SUMMARY  PROCEEDINGS. 

1.  A  certiorari,  to  review  summary 
proceedings,  had  before  a  justice 
of  the  peace  to  remove  a  tenant, 
brings  up  any  question  of  law 
arising  either  in  the  proceeding  or 
upon  the  trial,  and  enough  of  the 
evidence  to  enable  the  court  to 
determine  whether  the  relation  of 
landlord  and  tenant  existed  be- 
tween the  parties.  (People.'  agt. 
Lockicood,  3  linn,  304.) 

3.  Upon  the' trial  before  the  justice, 
evidence  was  given  in  b-  half  of 
the  plaintiff,  tending  to  show  that 
the  relator  entered  into  possession 
of  the  premises  by  the  permission 
of  the  plaintiff,  and  upon  the 
agreement  that  she  would  go  out 
when  requested.  This  wasdei.ied 
by  the  relator,  who  claimed  to 
have  entered  in  the  right  of  her 
children,  as  the  heirs  of  her  de- 
ceased husband;  upon  the  trial 
she  offered  to  prove  that  fie  plain- 
tiff gave  her  the  premises- in  con- 
sideration of  services  rendered  by 
her  to  him,  which  evidence  was 
excluded.  Held,  that  its  exclusion 
was  error.  (Id.) 

Appeal  —  when  does  not  lie.  (See 
Carpenter  agt.  Green,  4  Hun,  416.) 

3.  The  lease  given  by  S.   included 
premises  owned  by  him,  and  also 
other  premises  in  which  he  had  a 
leasehold  interest.     He  died,  leav- 
ing a  will  by  which  lie  devised  and 
bequealhed  all  his  real  estate,  and 
the  residue  of  nil  his  estate  to  his 
son  N.     Ibhl,  that  there  wassufii- 
cicnt  unity  of  a  right  to  possession 
in  N.,  and  the  executors  of  S.,  as 
joint  owners  of  the  lease  and  rep- 
resentatives of  the  lessor  to  justify 
proceedings     instituted     in    their 
names  jointly,   to   dispossess  ihc 
relators  for  non-payment  of  rent. 
(People  ex  rel.  agt.  l)\uli<  >/.  .Vj  .V.  Y. 
R,  323.) 

4.  Proceedings  to  dispossess  a  tenant 
for  non-payment  of  rent  are  not 
invalidated  because  of  demand  of 
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the  rent  with  interest ;  the  land- 
lord is  entitled  to  interest,  as  an 
incident  to  the  principal,  from  the 
time  of  the  default  in  payment. 
(Id.) 


SUMMONS. 

When  service  of,  on  husband  for 
wife  in  foreclosure  is  sufficient. 
(See  Watson  agt.  Church,  3  Hun,  80.) 

Service  of,  by  publication  —  what 
affidavit  must  show  to  obtain 
order  for.  (See  Bixby  agt.  Smith, 
3  Hun,  60.) 

1.  An  affidavit  of  the  sheriff  stating 
that  he  had    made  diligent  and 
proper  efforts  to  serve  the  sum- 
mons upon  the  defendant  by  going 
to  his  place  of  business  and  resi- 
dence, but  that  he  could  not  be 
found  in  this  state,  is  sufficient  to 
authorize    the    county   judge    to 
order  a  substituted  service,  pursu- 
ant to  chapter  511   of    1853,    as 
amended  by  chapter  212  of  1803. 
(Simpson  agt.  Burch,  4  Hun,  315.) 

2.  The  omission  to  serve  the  sum- 
mons within  thirty  days  of  the 
allowance  of  an  attachment,  en- 
titles the  defendant  to  avoid  all 
proceedings     after     the     issuing 
thereof,  but  does  not  render  such 
proceedings  void  as  against  third 
persons.     (IS.) 

3.  An  action  to  recover  rent  upon  a 
lease,  by  the  terms  of  which  the 
rent  is  to  be  paid  in  wheat,  is  not 
an  action  arising  on  contract  for 
the  recovery  of  money  only,  and 
the  summons  should  contain  the 
notice  required  by  subdivision  2  of 
section  129  of  the  Code.     (Blaid- 
sell  agt.  Whiieford,  4  Hun,  264.) 

Service  on  foreign  corporation  — 
how  made.  (See  Barnett  agt. 
Chicago  &  L.  H.  R.  R.  Co.,  4 
Hun,  114.) 

Publication  of  —  foreign  corporation 
—jurisdiction  of  action  against. 


(See  Coffin  agt.  Chicago  &  North- 
ern Pacific  Construction  Co.,  4 
Hun,  625.) 


SUNDAY. 

1.  One  violating  the  statute  prohibit- 
ing travel  upon  Sunday  (1  R.  8., 
628,  sec.  70),  is  not  without  the  pro- 
tection of  the  law.    The  carrier 
owes  to  him  the  same  duty  as  if  he 
were  lawfully  traveling,  and  is  re- 
sponsible for  a  failure  to  perform 
it,  the  same  in  the  one  case  as  in 
the  other.    (Carroll  agt.  S.  I.  R.  R. 
Go.,5SN.  Y.  ft,  126.) 

2.  It  seems,  that  a  carrier  has  a  right 
to  contract  for  the  carriage  of  pas- 
sengers on  Sunday,  and  is  not  re- 
quired, before  receiving  them,  to 
ascertain  the  purposes  for  which 
they  are    traveling,    and    having 
entered  into  such  a  contract,  with- 
out knowledge  that  the  purpose  of 
the  other  party  is  unlawful,  he 
cannot  escape  from  liability  for  a 
negligent  performance  of  the  con- 
tract on  that  ground.     He  cannot 
take  the  benefit  of  the  contract 
and  be  exempted  from  its  respon- 
sibilities.    (Id.) 


SUPERVISOR. 

1.  The  provision  of  the  act  of  1866 
(sec.  1,  chap.    534,    Laws  of  1866), 
amending  .the    Revised    Statutes 
(sec.  5,  1  R.  S.,  349),  in  reference  to 
the  accounting  of  supervisors,  by 
authorizing  an  action  to  be  brought 
in  the  name  of  the  town  against  a 
supervisor  who  has  neglected  to 
account,    has    rendered    a    false 
account,  or  has  converted  moneys 
coming  to  his  hands  by  virtue  of 
his  office,  extends  to  cases  which 
arose  before  as  well  as  to  thos» 
occurring  subsequent  to  the  pass- 
age of  the  act.    (Town  of  Ouilford 
agt.  Cooley,5$N.  T.  R.,  116.) 

2.  The  remedy   thus  given   is  not 
restricted  to  cases  where  the  de- 
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linquent  is  an  incumbent  of  the 
office  at  the  time  «of  the  com- 
mencement of  the  action,  but 
authorizes  proceedings  against  the 
present  or  any  former  supervisor 
of  a  town,  either  by  mandamus, 
to  compel  him  to  account,  or  by 
action  to  recover  any  money  in  his 
hands  unaccounted  for.  (Id.) 


SUPPLEMENTARY  PROCEED- 
INGS. 

1.  Where  an  order  is  made  at  special 
term  amending  a  judgment  roll, 
which  simply  conforms  it  to  the 
conceded  facts,  and  substantially 
to  the  facts  sworn  to  by  the  plain- 
tiff on  obtaining  the  order  of  pub- 
lication, on  appeal  the  defendant 
appellant  will  be  concluded  by  his 
admissions    at   a   former  special 
term,  made  to  set  aside  the  judg- 
ment, that  he  had  property  in  this 
state  at  the  time  of  the  publica- 
tion.   (Bartlett  agt  McNiel,  ante, 
55.) 

2.  Supplemental  proceedings  are  not 
'    authorized  by  the  Code  on  a  judg- 
ment not  in  personam.    (Id.) 

3.  Where  it  appears  that  the  defend- 
ant has  no  property,  and  that  the 
amount  he  earns  and  receives  for 
his  personal  services  is  not  more 
than  sufficient  to  support  himself 
and  the  family  supported  by  him, 
supplemental  proceedings  against 
him  for  an  application  of  these 
earnings  to  plaintiff's  judgment 
against   him  will  be  discharged. 
(Uummings  agt.  Timberman,  ante, 
236.) 

4.  Although  section  294  of  the  Code 
allows  the  examination  of  a  third 
person  alleged  to  have  property 
of  the  judgment  debtor  before  the 
return  of  the  execution,  and  the 
authority  to  appoint  a  receiver  is 
given  by  section  298  of  the  Code; 
and  section  299  provides,  that  if 
the  person    examined  claims  an 
interest  in  the  property  adverse  to 
the  judgment  debtor,  such  interest 


shall  be  recoverable  only  in  an  ac- 
tion against  such  person  by  the 
receiver,  yet  the  receiver  cannot 
be  appointed  unless  upon  an  order 
for  the  examination  of  the  judg- 
ment debtor.  This  latter  order 
cannot  be  sustained  unless  the 
execution  has  been  returned  un- 
satisfied. (Holbrook  agt.  Orgler, 
ante,  289.) 

5.  The  proceeding  under  section  294 
is  merely  in  aid  of  the  principal 
proceeding  against  the  judgment 
debtor,  and  must  be  had  in  con- 
nection with  it  and  cannot  be  re- 
sorted   to  independently  of  any 
proceeding    against    the    debtor. 
(Id.) 

6.  Where  an  execution  was  issued 
and  not  returned,  and,  pending  its 
existence,  the  creditor  takes  out  a 
proceeding    under    section     294 
against  a  third  party,  on  a  claim 
that  he  has  property  of  the  judg- 
ment debtor,  and  a  receiver  having 
been  appointed  in  such  proceeding, 
it  was  held  such  appointment  was 
invalid,  and  conferred  no  right  on 
the  plaintiff  to  sue.     (Id.) 

7.  This  objection  is  available  by  the 
defendant  in  the  action  on  an  ans- 
wer  controverting   the    appoint- 
ment of  the  receiver  and  his  au- 
thority to  bring  the  action.    (Id.) 

8.  Where  an  executrix  held  a  mort- 
gage given  to  her  as  security  for 
moneys  due  and  coming  due  under 
her  husband's  will,   and    it  was 
treated  by  her  and  the  heirs  as  her 
personal   property,    which    mort- 
gage she  assigned  and  executed 
personally,  without  consideration 
to  her  daughter,  the  defendant: 
(MuUer  agt.  Hall,  ante,  374.) 

9.  Held,  in  supplementary  proceed- 
ings against  the  executrix  subse- 
quently, that  oral  proof  should  not 
now  change  the  legal  effect  of  the 
assignment  of  the  mortgage  thus 
made,  by  claiming  that  it  was  held 
in  trust  by  the  executrix  for  her 
husband's  estate,  althougl.  it  was 
assigned  personally  by  her.     (Id.) 
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10.  Besides,  under  the  statutes,  if 
the  assignment  had  been  in  writ- 
ing,  containing  a  trust    for    the 
person  making  the  same,  it  would 
be  void  as  against  existing  or  sub- 
sequent creditors.     (Id ) 

11.  Supplementary  proceedings,  un- 
der section  292  of  the  Code,  are 
authorized    when    the-  execution 
against  the  property  of  the  judg- 
ment debtor  is  returned  unsatisfied ; 
and  this  applies  to  an  infant  judg- 
ment   debtor    equally    with    any 
other.      (Lederer    agt.   Ehrenfeld, 
ante,  403.) 

12.  The  regularity  of  the  judgment 
cannot    be    questioned    in    these 
proceedings.    (Id.) 

Power  of  state  court  to  order  na- 
tional bank  to  pay  over  money, 
under  section  294  of  Code.  (See 
Havens  agt.  Nat.  City  Bank,  4 
Hun,  131.) 


SUPREME  COURT. 

1.  An  order  directing  the  transfer  of 
an  action  in  pursuance  of  these 
acts,  is  appealable  (1),  as  affecting 
a  substantial  right,  and  (2),  as  in- 
volving the  constitutional  validity 
of  the  legislative  provisions  under 
which  it  was  made.  (De  Hart  agt. 
Hatch,  3  Hun,  375.) 


TALESMEN. 

When  summoning  of  unauthorized 
—  2  Revised  Statutes,  chapter  7, 
article  4,  section  54  —  chapter  210, 
1861  — chapter  409,  1870  — chap- 
ter 16,  1871.  (See  Shields  agt.  Ni- 
agara Co.  Savings  Bank,  3  Hun, 
477.) 


TENPER. 

1.  A  debtor  is  bound   to  seek  his 
creditor  in  order  to  make  a  tender, 


if  he  be  within  the  state.     (Rouble 
agt.   Volkefling,  ante,  169.) 

2.  In   England  the    debtor  is    not 
bound  to  follow  his  creditor  beyond 
the  four  seas  to  make  a  tender. 
(Id.) 

3.  The  plaintiff's  mortgagee  having 
removed  from  the  state  and  gone 
to   reside    in    Europe,    after  the 
making  and  delivery  of  the  bond 
and  mortgage,  and  not  having  left 
any  person  within  this  state  to 
receive  the   interest  and  install- 
ments as  they  became  due,    the 
defendant  was  relieved  from  the 
obligation  to  make  a  tender.    (Id.) 

4.  An    offer    to     allow    judgment 
under  section  385  of  the  Code  in  a 
mortgage  foreclosure  suit,  will  cut 
off  the  plaintiff's  right  to  an  extra 
allowance  under  section  309  of  the 
Code.     (Astor  agt.  Palache,    ante, 
231.) 

5.  A  tender  will  notcut  off  the  right 
to    such    allowance,    the    statute 
applying  only  to  actions  at  law. 
(Id.) 

TITLE. 

1.  Where  the  Mayor,  &c.,  of  the  city 
of  New  York  acquire  title  to  land, 
in  the  manner  and  by  the  proceed- 
ings prescribed  in  the  act  to  vest 
certain  lands,  &c.,  in  the  Mayor, 
&c.,    of  the  city  of    New  York, 
passed  April  22,  1834,  the  corpo- 
ration acquires  thereby  an  estate 
in  fee    simple  absolute.     (Gearty 
agt.  Mayor,  &c.,  N.  T.,  ante,  33.) 

2.  Where  such  land  is  sold  by  the 
corporation  at  public  auction  by 
the  commissioners  of  the  sinking 
fund,  it  is  no  valid  objection  by 
the  purchaser  to  taking  the  title, 
that  the  corporation  could   only 
acquire  their  title  under  said  act 
for   public  purposes,   where    the 
premises  had  not  been  in  use  for  a 
number  of  years;  nor  was  there 
any  evidence  that  they  were  re- 
served for  any  public  use.     (Id.) 
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8.  The  purchaser  will,  in  such  case, 
acquire  a  title  which  will  vest  in 
him  an  absolute  estate  in  fee 
simple,  and  there  is  no  source 
from  which  he  will  receive  trouble. 
He  will  be  required  to  pay  the 
interest  and  taxes  from  the  time 
of  the  sale.  (Id.) 


TRADE  MARK. 

1.  There  is  no  such  property  in  the 
secret  of    manufacture    that  the 
article  can  be  protected  by  the  use 
of  a  trade  mark.    The   property 
and  right  to  protection  is  in  the 
device  or  symbol  which  is  invent- 
ed and  adopted  to  designate  the 
goods  to  be  sold,  and  not  in  the 
article  which  is  manufactured  and 
sold.  (Godillot  agt.  Hazard, ante,  5.) 

2.  Nor  is  the  right    to   protection 
exclusively  in  the  manufacturer. 
The  pel-son  for  whom  the  goods 
are  manufactured,  and  the  vendor 
who  sells,  and  who  may  have  no 
direct  relation  to  the  manufacturer, 
has  such  right.     (Id.) 

3.  Where  the  goods  were  manufac- 
tured exclusively  for  the  plaintiff, 
he,  as  the  vendor,  had  a  right  to 
establish  a  reputation  for  the  qual- 
ity of  the  article  he  sold,  and  per- 
petuate it  by  a  device  or  trade 
mark   which    would    denote    its 
origin  and  ownership,  and  should 
thereby  he  protected  in  its  exclu- 
sive use.    (Id.) 

4.  A  trade  mark  may  consist  of  any 
thing  —  marks,  forms,  symbols  — 
which  designate  the  true  origin  or 
ownership  of  the  article.     It  can- 
not   consist  of    any  thing  which 
merely  denotes  the  name  or  qual- 
ity.   There  can  be  no  right  to  the 
use  of  mere  generic  words.    (Id.) 


TRIAL. 

1.  An  action  to  foreclose  a  mortgage 
upon  real  estate,  unless  referred  for 


trial,  is  t'iable  at  a  special  term, 
in  the  county  where  the  premises 
are  situated  only.  (Gould  agt. 
Bennett,  ante,  57.) 

2.  The  judge  who  holds  the  special 
term  has  no  authority  to  adjourn 
the  trial  to  his  chambers  in  another 
county.     And  where  the  trial   is 
partially  had  in  the  latter  county, 
it  does  not  cure  the  error  for  the 
judge  to  adjourn  the  proceedings 
back  to  the  special  term  in  the 
former  county,  for  further  trial 
and  decision.     (Id.) 

3.  Where  there  is  a  conflict  of  evi- 
dence on  the  trial  before  a  referee, 
between  the  plaintiff  and  defend- 
ant as  to  the  making  of  a  certain 
agreement    between     them,     the 
referee's  decision  thereon  will  not 
be  disturbed  on  appeal.     (Clark 
agt.  Donaldson,  ante,  63.) 

4.  And  where  there  is  some  conflict 
of  evidence  on  another  point  and 
the  preponderance  and  weight  of 
evidence  is  in  favor  of  the  rulings 
and  decision  of  the  referee  thereon, 
this  court  will  sustain  such  find- 
ings.    (Id.) 

5.  It  is  the  duty  of  the  appellant  in 
making    up    his   case,    to    shovr 
plainly  that  an  erroneous  ruling 
was  made  adversely  to  him,  and 
not  leave  that  fact  to  appear  by 
inference  or  conjecture.     (Id.) 

6.  The  court  may,  in  the  trial  of  an 
action  before  it.  in  ever}'  case  em- 
braced in  section  254  of  the  Code, 
have  the  aid  of  a  jury,  and  submit 
to  its  determination  as  many  or  as 
few  questions   of  fact,    presented 
by  the  pleadings,  as  it  may  deem 
expedient.        (Zimmerman      agt. 
Schoenfeldl,  3  Hun,  692.) 

Oyer  and  terminer  —  absence  of  one 
of  the  justices  during  portion  of 
trial  —  effect  of.  (See  Shaw  agt. 
People,  3  Hun,  272.) 

7.  Where,  in  an  action  upon  a  life 
insurance  policy,  a  copy  of  which 
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is  set  forth  in  the  complaint,  the 
answer  "  admits  each  and  every 
allegation  in  the  complaint  con- 
tained, except  that  they  deny  that 
the  paper  marked  '  A,'  annexed 
to  the  complaint,  is  a  full  and 
complete  copy  of  the  policy  issued 
by  them."  Held,  that  the  answer 
in  substance  and  effect  denied  the 
making  of  the  contract  set  up  in 
the  complaint,  and  that  plaintiff 
was  entitled  to  open  and  close  the 
case.  (Hunter  agt.  Am.  Popular 
Life  Ins.  Go.,  4  Hun,  794.) 

8.  Exceptions  to  a  charge,  whether^ 
general  or  special,  relate  only  to" 
questions  submitted  to  the  jury. 
Questions  not  submitted  cannot  be 
made  the  subject  of  an  exception 
(Schenck  agt.    Andrews,  57  N.  Y. 
£.,133.) 

9.  Where,  therefore,  all  of  the  in- 
structions given  by  the  court  as  to 
the  questions  submitted  are  erro- 
neous, a  general  exception  is  suffi- 
cient, although  other  propositions 
may  have  been  correctly  stated. 
(Id.) 

10.  A  claim  for  damages  for  with- 
holding possession  of  real  estate 
does  not  include  the   renis  and 
profits  thereof  during  the  time  the 
possession  has   been    Avrongfully 
withheld;  that  is  a  separate  and 
distinct  cause  of.  action  (Code,  sec. 
167).     (Larned  agt.  Hudson,  57  N. 
Y.  R,  151.) 

11.  Accordingly  held,  where  the  com- 
plaint asked  to  recover  possession 
of  certain  real  estate  with  damages 
for  withholding,  that  the  recep- 
tion of  evidence  of  the  value  of 
the    use    and  occupation,    and  a 
charge  instructing  the  jury  that, 
in  estimating  the  damages,  they 
might  take  into  consideration  such 
evidence  was  error.    (Id.) 

12.  Also,  fold,  that  a  general  obj  ection 
to  the  evidence  was  sufficient,  as 
there  was  no  cause  of  action  al- 
leged authorizing  the  introduction 
of  the  evidence;    and    the    com- 


plaint could  not  have  been  amend- 
ed so  as  to  obviate  the  objection, 
as  that  would  have  required  the 
inserting  a  new  and  independent 
cause  of  action.  (Id.) 

13.  Plaintiff's  complaint  set  forth  a 
cause  of  action  in  the  nature  of 
a  quo  warranto  against  two  sets 
of  claimants  of  the  offices  of  d- 
rectors    of   the  A.    &   S.  R.    K 
Co.  with  other  causes   of  action 
of  an  equitable  nature.    Upon  the 
trial,  after  reading  the  pleadings, 
plaintiffs  rested.    A  portion  of  the 
defendants    who    had,    by    their 
answer,  admitted  that  they  were 
acting  as  the  officers  whose  titles 
were    in    dispute,   thereupon   re- 
quested a  trial  by  jury,  which  was 
denied.      Held,    error;    that    the 
right  to  such  trial  was  not  waived 
by  delay  in  making  the  applica- 
tion until  plaintiffs  rested;    that, 
as  it  was  not  until  then  that  said 
defendants  had  means  of  knowing 
that  plaintiffs    intended    to   rely 
upon  the  legal  claim,  and  as  upon 
the  issue  made  thereon  plaintiffs 
had  the  right  to  require  the  said 
defendants  to  prove  their  title  and 
authority  to  act,  it  was  then  the 
proper  time  to  raise  the  question 
and  to   object  to  a  trial   by  the 
court.      (People   agt.    A.    &  S.  R. 
R.  Co.,  57  N.  Y.R.,  161.) 

14.  The  question  upon  a  trial  is,  upon 
the  facts  in  a  case,  what  does  the 
existing  law  pronounce  as  to  the 
right    of    the    parties  ?     Where, 
therefore,  a  statute  affecting  ques- 
tions   involved    in    an   action   is 
passed  after  the  commencement  of 
the  action,  and  there  is  no  excep- 
tion as  to  existing  suits,  the  rule  of 
law  announced  by  the  statute  must 
be  applied  upon  the  trial  of  such 
action.     (Town  of  D.  agt.  Jenkins, 
57$.  Y.  R,  177.) 

15.  Where,  upon  a  trial,  evidence  is 
given  presenting  a  defense  not  set 
up  in  the  answer,  and  the  question 
is  litigated  without  objection,  the 
defendant  is  entitled  to  the  bene- 
fit thereof  the  same   as  if  it  had 
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been  regularly  pleaded.  ( William* 
agt.  P.F.  Ins.  Co.,  57  N.  T.  E., 
274.) 

16.  A  cause  of  action  based  on  fraud, 
in  the  execution  of  a  written  con- 
tract, is  distinct  from  that  found- 
ed on  a  mistake  merely,  and  it  is 
not  competent  upon   the  trial  to 
make  a  substitution  of  one  for  the 
other.      (Dudley  agt.  Scranton,  57 
N.  Y.R.,424.) 

17.  Where,  therefore,  defendant  set 
up  as  a  counter-claim  a  fraudulent 
omission  and  concealment,  on  the 
part  of  plaintiff,  of  items  supposed 
by  defendant    to  have    been  in- 
cluded in  a    settlement   between 
the  parties,  which  farmed  the  ba- 
sis of  the  agreement  upon  which 
the  action  was  brought,  field,  that 
it  devolved  upon  the  defendant  to 
establish  the  fraud,  and  a  refusal 
of  the  court  to  submit  to  the  jury 
the  question  whether  the  omission 
was  by  mistake  wjis  proper.     (Id.) 

18.  Plaintiffs'  complaint  alleged  that 
they  performed  services  and  fur- 
nished materials,   at   the  request 
and  for  defendant,  of  the  value  of 
$3,423.49,  which  defendant  agreed 
to  pay.    Before  the  answer  a  bill 
of  particulars  was  demanded  and 
served.    Defendant  answered  ad- 
mitting that  plaintiffs  performed 
work  and  furnished  materials  for 
him  as  alleged  in  the  complaint, 
but  denied  they  were  of  the  value 
specified.     Held  (E.\RL,  C.,  dissent- 
ing), that  the  answer  only  put  in 
issue  the  vajue  of  the  services  and 
materials,  and  that,  on  the  trial, 
an  offer  to  show  that  the  work 
and   materials  charged   were  not 
rendered    and    furnished  for  de- 
fendant   was    properly    rejected. 
( Van  Dyke  agt.  Maguire,  57  N.  Y. 
R.,  429.) 

19.  In  an  action  against  an  insurance 
company  upon  a  policy  of  insur- 
ance plaintiff  proved  the  issuing 
of  a  pamphlet  by  defendant,  but 
it  was  not  received   in  evidence. 
In  summing  up  plaintiff's  counsel 


was  permitted,  under  objection, 
to  read  from  and  state  its  contents 
to  the  jury,  the  court  stating  that 
he  might  do  so  by  way  of  sum- 
ming up.  Held,  error.  (Koelges 
agt.  G.  Mut.  L.  Ins.  Co.,  57  N. 
Y.  R.,  638.) 

20.  The  extent  to  which  the  cross- 
examination  of  a  witness  may  be 
carried  is  within  the  discretion  of 
the  court  to  control,    subject  to 
correction  on  appeal  in  case  of 
plain    abuse    of    that    discretion. 
(White  agt.  McLean,  57  N.  Y.  R., 
670.) 

21.  Where  testimony  is  given  with- 
out objection,  which,  upon  cross- 
examination,  appears  to  be  clearly 
immaterial,   it   is  within  the  dis- 
cretion of  the  court    to  strike  it 
out  on  motion.     (Stokes  agt.  John- 
son, 57  N.  Y.R.,  673.) 

22.  It  seems  that,  while  the  court  is 
not  coufined  to  the  relief  prayed 
for  in  a  complaint,  and  may  give 
any  other  relief  consistent  with 
the  case  stated  and  proved,  judg- 
ment cannot  be   given  in  direct 
hostility  to  the  theory  of  the  ac- 
tion  and  the  substantial    allega- 
tionS  of  the  complaint.     (Graham 
agt.  Reid,  57  N.  Y.  R.,  681.) 

23.  Where,  in  an  action  brought  to  re- 
cover damages  for  alleged  wrong- 
ful acts  and  to  restrain  the  con- 
tinuance thereof,  all  the  issues  are 
ordered  to  be  tried  by  jury,  the 
plaintiff  does  not  waive  his  right 
to  the  equitable  relief  by  proceed- 
ing to  tnal  under  the  order.    The 
verdict  must  determine  all  of  the 
issues  so  as  to  enable  the  court  to 
give  judgment   upon   the    entire 
case  and  as  to  all   the  relief  de- 
manded ;  if   it  does  not  it  is  de- 
fective and  should  be  set  aside. 
While  the  order  remains  in  force 
the  trial  court  has  no  authority  to 
make    additional     findings    upon 
which,  together  with  the  verdict, 
to  render  judgment.    (Parker  agt. 
Lanfy,5SN.  Y.  #.,469.) 
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24.  The  court  has  power  in  such  an 
action  to  direct  any  or  all  of  the 
issues  of  fact  to  be  tried  by  a  jury 
(Code,  sec.  354).    (Id.). 

25.  Upon  the  trial  plaintiff  was  sworn 
as  a  witness  in  his  own  behalf. 
Upon  cross-examination  he  was 
asked  and  required    to    answer, 
under  objection,  whether  he  was 
not  then    under  indictment    for 
usury.     Held,  that   it  was  within 
the  discretion  of  the  court,  and 
therefore    no  error.     (SouthwortJi 
agt,  Bennett,  58  N.  T.  E.,  659  ) 

26.  Defendant  set  up  in  his  answer, 
aside  from  the  defense  of  usury, 
an  alleged  agreement  that,  upon  a 
sale  of  the  farm,  plaintiff  should 
allow  the   defendant   the  surplus 
over  and  above  the  amount  of  the 
loan  and  the  rent.    At  the  com- 
mencement of  the  trial,  plaintiff 
moved  that  defendant  be  required 
to  elect  which  of  the  two  defenses 
he  would  rely  upon.    The  motion 
was  denied,  but,  at  the  end  of  the 
trial,  the  court  did  make  the  re- 
quirement.   Held,  that  the  ques- 
tion when  defendant  should  be  put 
to  an  election  was  in  the  discretion 
of  the  court.     (Id.) 


TRUSTEE. 

1.  When  the  creator  of  a  trust  ex- 
pressly provides  that  the  trustee 
shall  have  a  reasonable  compensa- 
tion for  his  services,  the  compen- 
sation  must  be  determined  with 
reference  to  the  special  circum- 
stances of  the  estate  and  the  ser- 
vices   performed.       The    statute 
regulating    the    commissions     of 
executors,  &c.,  does  not  apply  to 
such  a  case.    (Matter  of  ISchell,  4 
Hun,  65.) 

2.  There  is  no  rule  of  law  which 
prevents  a  trustee  from  purchasing 
from  a  cestui  que  trust  his  interest 
in  the  trust  estate.    But  the  courts 
will  examine  all  such  transactions 
with  care,  in  order  to  see  that  no 
undue  advantage  has  been  taken 


of  the  cestui  que  trust.  (Graves  agt. 
Waterman,  4  Hun,  687.) 

Of  mining  corporation  —  failure  of, 
to  file  annual  report — when  action 
cannot  be  maintained  against,  by 
assignee  of  demand.  (See  Bronson 
agt.  Dimock,  4  Hun,  614.) 

When  court  has  power  to  appoint, 
for  protection  of  tenants  for  life 
and  remaindermen.  (See  Livings- 
ton agt.  Murray,  4  Hun,  619.) 

When  executor  charged  as  trustee  of 
personal  estate.  (See  Chipman  agt. 
Montgomery,  4  Hun,  739.) 


TRUST  ESTATE. 

1.  Where  an  executrix  held  a  mort- 
gage given  to  her  as  security  for 
moneys  due  and  coming  due  un- 
der her  husband's  will,  and  it  was 
treated  by  her  and  the  heirs  as  her 
personal "  property,   which    mort- 
gage she  assigned  and  executed 
personally  without  consideration, 
to   her   daughter,  the   defendant: 
(Mutter  agt.  Hall,  ante,  374.) 

2.  Held,  in  supplementary  proceed- 
ings against  the  executrix  subse- 
quently,  that  oral  proof  should 
not  now  change  the  legal  effect  of 
the   assignment 'of  the  mortgage 
thus  made,    by  claiming  that  it 
was  held  in  trust  by  the  executrix 
for  her  husband's  estate,  although 
it  was  assigned  personally  by  her. 
(Id.) 

3.  Besides,  under  the  statutes,  if  the 
assignment  had  been  in  writing 
containing  a  trust  for  the  person 
making  the  same,   it    would   be 
void   as  against  existing  or  sub- 
sequent creditors.     (Id.) 


UNDERTAKING. 

1.  Where  an  undertaking  is  given 
by  defendants  on  the  adjournment 
of  a  cause  conditioned  to  pay  the 


NEW  YORK  PRACTICE  REPORTS. 


G49 


Digest. 


judgment,  if  execution  is  returned 
unsatisfied,  the  assignee  of  the 
plaintiff  who  owns  the  debt  in  that 
action  can  sustain  an  action  upon 
that  undertaking,  where  the  con- 
dition upon  which  it  was  given 
has  been  forfeited.  (Snodgrass  au;t. 
Krenkk,  ante, 


2.  Where,  in  an  action  brought  upon 
an  undertaking  given  in  pursuance 
of  section  348  of  the  Code,  a  notice 
had  been  served  by  the  plaintiff 
upon  the  defendant,  informing  him 
that  judgment  was  duly  entered 
on  the  18th  of  January,  1866;  "  that 
on  the  13th  July,  1866,  the  said 
judgment  was  duly  affirmed  on 
appeal  to  the  general  term  of  said 
court,  and  that  the  appeal  to  the 
court  of  appeals  taken  herein  by 
the  defendant  was  duly  dismissed 
and  judgment  duly  entered  on  the 
remittitur  from  the  court  of  appeals 
on  21st  of  June,  1869,  affirming  the 
said  judgment,"  with  costs  of  the 
appeal;  neld,  that  the  notice  was 
sufficient,  although  it  did  not  state 
specifically  that  the  judgment  of 
affirmance  by  the  General  Term 
had   ever  been   entered.      Qtuere, 
whether  any  notice  is  required  to 
be  given  in  cases  where  an  appeal 
has  been  taken  to  the  court  of  ap- 
peals.    (Rogers  agt.  Schmerxluil,  4 
Hun,  623.) 

3.  Upon  appeal  to  the  court  of  ap- 
peals  an  undertaking  was  given 
with  two  sureties,  to  whose  suffi- 
ciency the  plaintiff  excepted  ;  upon 
examination  one  of  them  was  ap- 
proved, and  the  other  not  being 
considered  sufficient,  an  adjourn- 
ment was  had  to  give  the  defend- 
ant lime  to  give  additional  surety. 
Subsequently  it  was  agreed  by  the 
attorneys  of  the  respective  parties 
that  both  the  said  sureties  should 
be  accepted,  defendant's  attorney 
promising  to  have  it  so  marked 
upon  the  undertaking  by  the  court, 
which,  however,  was  never  done, 
although  the  appeal  was  taken  as 
though  it  had  been.     In  this  ac- 
tion, brought  upon  the  undertaking 
against  the  sureties  thereto,  they 
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claimed  that  it  could  not  be  main- 
tained, for  the  reason  that  the  ap- 
proval of  the  sureties  had  never 
been  indorsed  on  the  undertaking 
as  required  by  section  196  of  the 
Code.  Held,  that  the  objection 
could  not  be  sustained:  1.  Because 
it  would  enable  the  defendants  to 
take  advantage  of  their  own  wrong. 
2.  That  the  consent  in  writing  by 
the  plaintiff's  attorney  to  accept 
the  surety  first  objected  to,  was  a 
waiver  of  the  justification,  and  no 
indorsement  was  necessary.  (Gop- 
sill  agt.  Decker,  4  Hun,  625.) 

When  obligation  of  surety  not  ex- 
tinguished by  his  decease.  (See 
Wood  agt.  Fisk,  4  Hun,  525.) 

4.  The  sureties  in  an   undertaking 
given  on  an  appeal  to  the  general 
term,  conditioned  that  the  appel- 
lant will  pay  "all  costs  and  dam- 
ages which  may  be  awarded  against 
him  on  said  appeal,"  are  not  liable 
for  the  costs  of  an  appeal  by  their 
principal  to  the  court  of  appeals 
from  a  judgment  of  affirmance  of 
the  general  term,    (lliiicktey  agt. 
Kreitz,  58  N.  T.  R.,  583.) 

5.  Where,    upon   the  appeal  to  the 
court  of  appeals,  a  new  undertak- 
ing is  given  for  the  judgment  and 
costs,  as  between  the  two  sets  of 
sureties  the  primary  liability  rests 
upon  the  latter,  and  their  release 
by    the    judgment    creditor    dis- 
charges the  former.     (Id.) 


USURY. 

1.  Where,  upon  the  assignment  of  a 
mortgage,  the  mortgagee  coven- 
anted that  the  principal  sum  was 
due  and  owing  upon  the  mortgage, 
the  assignnu  nt  being  also  accom- 
panied by  an  affidavit  of  the  mort- 
gagor, in  which  he  stated  lhat  the 
mortgage  was  a  good  and  valid  lien 
on  the  premises  for  the  full 
amount,  and  that  there  was  nc 
offset,  counter-claim  or  other  mat- 
ter affecting  the  validity  of  the 
mortgage  and  the  whole  amount 
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secured  thereby :  And  it  further 
appeared  that  the  plaintiff  pur- 
chased the  mortgage  of  the  mort- 
gagee, believing  the  statements  of 
the  guarantee  and  affidavit  to  be 
true,  and  relied  upon  their  truth- 
fulness :  (Real  Estate  Co.  agt.  Sea- 
g reave,  ante,  489.) 

2.  Held,  that    under    such    circum- 
stances the  defendants,  the  mort- 
gagor and  mortgagee,  and  those 
claiming  an  interest  in  the  premises 
under  the  mortgagor,  are  estopped 
from  controverting  the   truthful- 
mess  of  the  statements  contained 
in  the    affidavit    and    guarantee. 
(Id.) 

3.  The  law  presumes  that  statements 
and  affirmations  so  solemnly  made 
are   true,   rather  than  false,    and 
persons  acting  in  good  faith  may 
reasonably  give    full   reliance  to 
them.     (I'd.) 

4.  But  if  the  making  of  the  affidavit 
and  the  giving  of  the  guarantee 
were  exacted  by  the  plaintiff  as 
expedients  or  contrivances  to  cov- 
er the  vice  of  usury,  the  truth  may 
be  shown.    (Id.) 


VARIANCE. 

When  properly  disregarded,  where 
complaint  charges  obstruction  of 
water-course,  and  proof  shows 
only  continuance  of  the  same. 
(See  Conlwcton  Stone  Road  Co.  agt. 
Buffalo,  N.  T.  &  Erie  R.  R.  Co., 
3  Hun,  523.) 

Between  pleading  and  proof,  when 
immaterial.  (See  Hauck  agt.  Craig- 
liead,  4  Hun,  561.) 


VENUE. 

1.  When  an  accused  person  applies  to 
change  the  place  of  trial,  he  must 
make  a  clear  case,  that,  by  reason 
of  popular  passion  or  prejudice, 
he  cannot  have  a  fair  and  impar- 


tial trial  in  the  county  where  the 
venue  is  laid.  Affidavits  stating 
the  belief  of  persons  that  a  fair 
trial  cannot  be  obtained,  are  not 
sufficient.  Facts  and  circum- 
stances must  be  stated.  (People 
agt.  Samm-is,  3  Hun,  560.) 


VERDICT. 

When  set  aside,  does  not  prevent 
abatement  of  action  (Code,  sec.  121). 
(See  Cox  agt.  JV".  Y.  Gen.  &  Hud. 
R.  R.  R.  Co.,  4  Hun,  171.) 


WAIVER. 

1.  Section  385  of  the  Code  embraces 
an  extra  alloicance,  as  well  as  costs 
of  course  in  the  action.     (Board  of 
Commissioners  of  Pilots  agt.  Spof- 

ford,  ante,  28. ) 

2.  Where  the  result  of  the  litigation 
entitles  defendants  to  costs  under 
section  385  of  the  Code,  a  recovery 
of  judgment  for  such  costs  may, 
under    proper  circumstances,    be 
the  basis  for  the  allowance  under 
section  308  and  309  of  the  Code. 
(Id.) 

3.  But  where  it  appears   that   the 
long  delay  of  the  defendants  in 
making  the  motion  for  an   extra 
allowance,  and  the  fact  that  the 
parties  have  acted  on  the  assump- 
tion that  the  costs  taxed  in  1871 
were    the    extent  of    defendants' 
claim,  it  ought  to  be  held  a  waiver 
of  the  right  to  move  for  any  allow- 
ance.    (Id.) 

Motion  for  extra  allowance  —  when 
right  to  make  has  been  waived. 
(See  Commissioners  of  Pilots  agt. 
Spofford,  3  Hun,  57.) 

4.  After  an  alleged  conversion  of 
bonds,  defendants  paid  a  part  of 
the  claim  made  for  their  value. 
Held,    that    the    receipt    of    this 
money  did  not  waive  the  tort  or 
absolve  the  wrong-doer  from  the 
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consequences  of  his  wrongful  act, 
but  merely  operated  in  mitigation 
of  the  damages  to  be  given. 
(Lambertson  agt.  Van  Boskerck,  4 


5.  An  objection  to  the  capacity  of  a 
plaintiff  to  maintain  an  action,  if 
not  taken  by  demurrer  or  answer, 
is   waived.     (Town  of  Pierrepont 
agt.  Lovelass,  4  Hun,  696.) 

Of  conditions  in  insurance  policy  — 
power  of  general  agent  to  make 
parol  waiver,  when  policy  pro- 
vides for  written  one  only.  (See 
Van  Allen  agt.  Farmers'  Joint 
Stock  Ins.  Co.,  4  Hun,  413.) 

Power  of  insurance  agent  to  waive 
conditions  of  policy.  (See  Shatr 
agt.  Phcenix  Mutual  Life  Ins.  Co., 
4  Hun,  800.) 

Sale  made  on  condition  of  imme- 
diate payment  —  when  condition 
waived.  (See  Wright  agt.  Pierce, 
4  Hun,  351.) 

Justification  of  sureties  in  undertak- 
ing on  appeal  —  how  waived.  (See 
Gopsill  agt.  Decker,  4  Hun,  625.) 

6.  It  seems  that,  unless  there  is  some 
consideration  for  the  waiver  of  a 
condition  precedent  contained  in 
a  contract,  or  some  valid  modifi- 
cation of  the  contract,  there  can 
be  no  waiver  of  such   condition, 
except  an  element  of  estoppel  ap- 
pears in  the  case.  While  the  party 
bound  to  perform  has  still  time 
and  opportunity  for  so  doing,  if 
something  be  said  or  done  by  the 
other  party  by  which  the  former 
is  induced  to  believe  that  the  con- 
dition is  waived  or  that  strict  com- 
pliance will  not  be  insisted  upon, 
the  latter  is  estopped  from  claim- 
ing non-performance  of  the  con- 
dition; but  an  estoppel  cannot  be 
founded   on  facts  occurring  after 
forfeiture  of  the  contract,  because 
of  non-performance.     (  Underwxl 
agt.  F.  J.  8.  In*.  C<>.,  57  JV*.  Y.  /?., 
500.) 


7.  Where  an  interlocutory  judgment 
or  decree  directs  a  reference  and 
an  accounting,  and  a  party  appears 
before   the   referee   and    presents 
claims,  supports  the  same  by  proof 
and  contests  the  claims  of  the  op- 
posing party,  he  does  not  thereby 
waive  his  right  to  move  for  a  new 
trial  or  to  appeal  to  this  court  from 
an  order  denying  one.     The  party 
is  not  bound  to  abstain  from  taking 
such  steps  as  will  protect  his  in- 
terests and  secure  the  most  favor- 
able  final   judgment,   in  case  the 
decision  on  the  merits  is  sustained, 
under  the  penalty  of  forfeiting  his 
right  to  seek  a  review  of  the  main 
questions  in  the  case.     (Marker  &«\.. 
White,  58  N.  Y.  A:,  204.) 

8.  Where,  by  a  contract  between  the 
parties,  the  assignment  of  a  lease 
by  plaintiff,  with  the  assent  of  the 
landlord,  was  a  condition   prece- 
dent, held,   that  an  offer  of  per- 
formance by  plaintiff  and  an  ab- 
solute refusal  to  accept,  upon  tin- 
part  of  defendant,  excused  a  form- 
al tender  by  the  former  of  an  as- 
signment executed  by  him,  with 
the  written  assent  of  the  landlord 
thereto.      (Bkieett  agt.    Baker,  58 
JV.  Y.  11.,  Gil.) 


WARRANT. 

1.  Where  a  warrant  shows  a  case 
within  the  jurisdiction  of  the 
justice  issuing  it,  although  it  does 
not  recite  a  legal  offense,  the  offi- 
cer executing  it  will  be  protected 
in  so  doing.  (Smith  ngt.  Warden, 
4  I  fun,  788.) 


WILL. 

1.  Personal  property,  although  speci- 
fically bequeathed  by  the  will, 
must  be  applied  to  the  payment 
of  the  debts  of  the  estate,  before 
land  devised  can  be  made  charge- 
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able  therefor.     (Nagle  agt.  McGin- 
nis,  ante,  193.) 

2.  Consequently,  where  the  execu- 
tor first  applies  the   rents  of  the 
real  estate  to  the  payment  of  the 
debts  in  such  case,  it  is  a  misap- 
propriation of  the  funds,  for  which 
he  will  be  held  personally  liable. 
(Id.) 

3.  The  objection  that  an  executor 
can  only  be  called  to  account  by 
the  surrogate  is  not  well  taken,  as 
this  court  has  also  the  right  to  call 
an  executor  to  account.     (Id.) 

4.  Where  a  will  grants  and  devises 
the  estate  to  trustees,  for  the  testa- 
tor's grandchildren,  namely,  "  the 
children  of  my  son,  A.  M.  'L. ,  and 
the  survivors  of  them,  share  and 
share  alike,  and   the   children  of 
my  daughter,  E.   J.  S.,  deceased, 
and  the  survivors  of  them,  share 
and  share  alike,  and  in  the  mean 
time  the  income  of  my  said  estate 
shall  be  applied  to  the  necessary 
support,  maintenance  and  educa- 
tion of  each  of  said  children  un- 
der the  care  of  said  executors:" 
(Stevenson  agt.  Lesley,  ante,  229.) 

5.  Held,  that  as  an  original  question, 
the  trust  in  the  will  would  be  void 
as  contravening  the  statute  against 
perpetuity;  but  under  the  decision 
of  the  court  of  appeals,  in  Everett 
agt.  Everett  (29  N.    Y.,   39),    the 
trust  must  be  held  valid.     (Id.) 

6.  The  intention  of  the  testator,  as 
evidenced    by  the  will,    was    to 
divide  his  estate  per  stirpes  and 
not  per  capita.    (Id.) 


WITNESS. 

Opinion  of,  based  on  facts  testified, 
to  by  another  — when  inadmissible. 
(See  Swift  agt.  Mass.  Mut.  Life  Ins. 
Co.,3  llun,  551.) 

When  opinions  and  conclusions  in- 
admissible. (See  Rollwagen  agt. 
Rollwagen,  3  Hun,  121.) 

When  may  consult  paper  and  testify 
to  fact  recorded  by  it.  (See  Zim- 
merman agt.  Schoenfeldt,  3  Hun, 
693.) 

Cross-examination — power  of  judge 
at  circuit  to  limit.  (See  Hallock 
agt.  Randall,  3  Hun,  616.) 

How  may  be  impeached.  (See  Shuf- 
flin  agt.  People,  4  Hun,  16.) 


WRIT  OF  ERROR. 

1.  It  seems,  that  on  a  criminal  trial 
especially,  where  incompetent  evi- 
dence is  received  against  the 
accused,  the  judgment  will  be 
reversed  unless  the  error  is  shown 
conclusively  to  be  innoxious.  It 
is  not  enough  that  the  court  sit- 
ting in  review  are  of  the  opinion 
the  result  may  and  probably  would 
have  been  the  same  had  the  ob- 
jectionable evidence  been  exclu- 
ded. (Coleman  agt.  People,  58  N. 
Y.  M.,  555.) 

WRIT  OF  POSSESSION. 

When  judgment  not  invalidated  by 
neglect  to  enforce  right  by  writ 
of  possession.  (See  Cagger  agt. 
Lansing,  4  Hun,  810.) 
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